FORER BRI TSR © S iSRRI BUG B i
I JE£

Die Methodenidee ist keine Planung, keine Verwandlung des gottlichen
Heilsplanes, sondern die Herstellung einer Disposition: der Disposition des
Subjekts, an seiner Stelle an einem Prozel} teilzunehmen, der Erkenntnis

transsubjektiv leistet.’
Hans Blumenberg

Whoever hath an ultimate authority to interpret any written or spoken laws, it is he
who is truly the Law-giver to all intents and purposes, and not the person who first

wrote or spoke them.’
Bishop Hoadly
cessante ratione cessat lex

[Latin: when the reason for a law ceases, the law itself ceases]

gc BVAZE P PR

1 Blumenberg, Hans. (1996). Die Legitimitit der Neuzeit, Erneuerte Ausg., 1. Aufl. Frankfurt am Main:
Suhrkamp, S.42. English: “The idea of method is not a kind of planning, not a transformation of the divine
salvation plan, but rather the establishment of a disposition: the disposition of the subject, in his place, to
take part in a process that generates knowledge in a transsubjective manner.”

2 Quoted from Waluchow, Wil and Dimitrios Kyritsis, "Constitutionalism", The Stanford Encyclopedia of
Philosophy (Summer 2023 Edition), Edward N. Zalta & Uri Nodelman (eds.), URL = <https://plato.stanford.
edu/archives/sum2023/entries/constitutionalism/>. Waluchow quoted from Gray, John Chipman, 1986, “A
Realist Conception of Law”, in Philosophy of Law, Feinberg & Gross (eds.), 3rd edition, Belmont, CA:
Wadsworth. 7. 7] 5 #2227 Gran, John Chipman. (1972). The Nature and Sources of the Law. Gloucester,
Mass.: Peter Smith, 102. [F45fk4 Columbia University Press, 1909. Gray f& 19 42 A EELE
2% ° Benjamin Bishop Hoadly AIl/& 18 {40 » SEE A —HIFHY— (7 EZE FH > Frg R H B
Hoadly 1717 » 3%E5 |5 7 —15 B EAY{HEL 555 Bangorian Controversy °
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= Fram

N T

EE R BURTT 2RI EY) - FrE RSB HEl DR E RO MR 55
ERICEE 7B o HATH R LKA BB fl 2 AR s
T 0 BRI BB BOAM S R r VA B AR - AT E BB A A
FEA R BCGERYBUG B A B R o 2 SO R th I KRB R Z YR E )
Fed o fEEAE (TEREREFEETRE) &t

PR AL PP A LAY ﬁvfﬁ{«%@i— B IR R e

TS B RN E R Ao e SRR L- BALR

o o ISR G - LG R R R EFAIR

RS R fengh é o 7 TIT SR RIS K R o W R

Rl R B 3 mih ) TERE Giem S SATFH - g7 s

B MR TR EA PR o AP b e A ] 0

7S T R R RENAR G 2 F e 0 B A TS 0 ARG A

[P VN 3
RENESIER

BEHGHE I T BUAE B G B EY) - (2R A ERE D
][ 2% B IR R A E B2 E PR E /Y (parochial) » HOE(E H B B RH RN
R E RN TG 5 (situative) » THGBAEERRBUGTRIT T > ¥ EEE
TR MR TR R - e B - e A

LR " U0 fw o M BCEEEM T RERPI MR -
HEEAH - AlRethiE A HE W ERmERE A - — X BFEEEFUL
PO B E SR R R ZAFTHY T IE £ 2 | (Originalism) Fi% » B— A2 —H
TR TER R LA AR A B R B T T FHER o (Methodenstreit der
Staatsrechtslehre) o HEINZEE 1% BV EEARFF I — G HIER - gl HEHEE
G - HIanERE Bz EE EFE - TR RS A ] —HERLFE] -
{H/2HE2R Michael Stolleis FUR a8 5

FABLBLIrFEP 2L 2HLRDF AL & LT LB R

PGB AL FT R R B E o L HA P gy

3 REHE. (1947). (TEREREFET) - LE mBEEE H2 -
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Bh o FLRREC SH 4 AR o

HL R RO B G A — SE g 1 b A @ BRI I - IR AR
e MAE R R RO G B A B S PR IR 5% - P RS RS R B SO
faaf > R SRR R EE - DS A B R —
M > DB EEEEGE -

B\~ HEAIESR
— Mkt

RSP M 2 AR R E R T NS ) FREE - EPuaHE
AP SR T NI ERR ) —FEE B ARE SR o SRR
TG ER S E— SRR RS - U SR AARY R EAER] - SEB R R IE -
(zEIEI’Jfﬂ E WRERE N DLUR SEBI R BRI ROGEE s ~ 265008k ~ i E s
AP - RGN LA 5 — LA IRV A RSB PG 2 Eany
QG FP% &E’]FBHH s UGB G B R a i iE 55 - TR IR IR 4
fERPuaEARrREy AR ) BT TR R ) BT -

HHMERVE _EER  SEERBUGHEER T > H i SR
HH)— TR e i T = f LEEVT - Bi<e 4 (Skinner, Quentin) HYZAF ;
EEEE BTN I ER R R PR E ) - 2R R
FEF - fM75HF (Pettit, Philip) HYZ{F - EEERVEMEERS (B AIHE
R TARIFIERE , 5 TR EERS ) RS OVEEER
— R GG B S - JRAIANSZ3ZEE (non-domination) * BT A A E
S Z SN EH -

HE—2 AR

WEISEmEEER - £H (G EREE ) 1y CEam 3t
FEREIRRE) (FEEE ° 2013, 1-22) - SR 2 B E EEE

r l/[/l

4 Stolleis, M. (2001). Der Methodenstreit der Weimarer Staatsrechtslehre — Ein Abgeschlossenes Kapitel der
Wissenschaftsgeschichte? Franz Steiner Verlag Stuttgart. S.21, “Auf die Frage nach der heutigen Bedeu-
tung des Weimarer Methodenstreits angewendet, bedeutet dies: Das staatstheoretische Erbe Weimars mag
als intellektueller Wetzstein dienen, aber es hilft uns heute nicht entscheidend weiter. Die Probleme sind
wesentlich andere geworden.*
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W TRH TAHE B AR - dEETET

el mxmEF2z 2E >N E T o E4ra £ (civic republicanism) °
0 1*%151 Rode® & @ 5 0 civic!t % republicdp W eyt LR MEFF R

B R ENE R AT S LA L civicdh 3t B 5 eicivitas 0 ¥ b R

$|% "8 fpolis ; republic A A4kt £.7 + dres publica ° i KAk ¢
AR m o F 2 prip L BB RS Fh 0 L e 2K

et P88 (F "8 chkoinonia politike » %5 hsocietas civilis)# it o 47
UAPT URE el BARG LT EPALTAE - (HF P
2013, 3)

EAIRMIEH - RIRE I T AR VEEREREE M
BUEEH FE > ARES o B 0 L5 U FEIER - ARET
DA RGNS - (FEEE © 2013 » 3-4)

AW ER S - iREE—ETER - U RL - BAEEAE
FPGAHE R AR I A 7B - RFIEHI T (democratic republicanism) DLk
BIHIEHIF 28 (constitutional republicanism) ° (Ibid. 20) JE#E & KX F LA FFE
ERBRBESEAESE > il T AR 1 (people) FeFt B EUAEIEIBEH (—FH
PURTHE Gwes ) » Ry IR TR WE— 3R I8 - 2R R —(E n] LUE Lk A
ERFESE BN EREAR - (B B R a g =& ERIEA w57
HAERTEEABEED - HRBKEEEERBENRE % - ZEEE 68
tRbEE A B H - FEHEEES - #AHHERARNMEREE - ARE
FHIE R JEIS IR - (Ibid.)

FHHEAERAAN LR EEER AR EE E - 1 B R & i
[ BRI LRk T 20 - 2k hE (R 2 AR B R Ea B B DURAE A A2 178
PR o (R R = 3 EURE B |y 32 8 0 J RT B S TR e Ry R AT -
RFEHFEZANF T 2R F (participatory democracy) HJFEH o Ry f&
HA AT - ERBEAANFTORPEBEE H HAYEE - (Ibid. 20-21)

Hep¥n s B3 4B IO EBARRECIBE A ILE F i
ﬂ’ﬂ%i%%?U%*#F@iEFiﬁ’?Eﬂ%%{uﬁi

PR H e R o REHMNERLAES T ALY PR A
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[ais

PR S Bk n BF AR AR AR RIR AL
LRMWA N7 JEE o F00 0 Frcr ol REERF R R
BALA BB EREL QRS S - A MEJd FE e E
o 2 ackgd SR A B

FFRE il ZARANLE A EEFBIIFLET - p AR
(self-limiting) s & 7 77 » o AL %7H w FIR 1 > @ 7 2 0% 4 =
S H SRR P\?ﬁ;—gﬁjgﬂm&@*ﬁ,#od”wﬁgi\)*"?’,éz'
ERFIE 0 TF ERFP PrTAA) 2 (jurisgenerative politics)i# &
R HEEHZ T T E 2R it A %7 ik dra
#wm w o (Ibid. 21)

DIARSC R m E B K E - B B B R i SRR - 2 — (A
B SRR SRR T RTHEEERY R M E R E B E RV & 55
ZAN o HEmEBERMRIE T E AR A SR ERAREEE W 5 (Pocock,
J.C.B.) Bl 52 <% (Skinner, Quentin) FYH ER o 52 < A9 By R = F 3 Smi Fy J&
B —ig - SR EFRAVE B E H - H—amilt RR 20 25T 2 Bl
AP EmBARE A GRS - R ERIAE— P 3R 5 -

B e R F R H A L2 AV H 5w - 2 — 1 5a i BUR 2 BB Y RTELT
ROREAR o Y E Sl R ERAVEIRE S A R EBEEE RIS Z 1+
18 0 AR RE A B R A I R - FErE T Bos AR E T
LG E (republican discourse) EH{EER 3Rkt (juristic discourse) FERK 1w & FH
FILHIEmIL o SR Fmadt B % O EE D H  (libertas) » {H /2 He A5
s EEGAHH - FIRERMERGEAS R2ZEMEHE AT - DUREUA
(T 2356 - Sk HIsE A A i - ZIRE S AT R R HIRA
B LR EHAN A REHE AN BB E T - (B=EE 2013 » 362-363)

= /NS
(D) A EZEEEE R - S HE S E N E T -/t

T AT - (E2 125 1 @ZE%H’J e MR > EERE R S iE
e E TP AT R B R B R B R R A T

) HMERAATREBILNHBEERER it g ERFE HMEEPGA
T A ER L 2 SNt E - SR R R B B A B T - A
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e e L R Em B R S kRS T - A REfR I E A ERAYES -
() ks T RYI AR TR R - il ZERHEETE R
HHEFRE g ERmWABUaHE R (iR REE " PERE
BRI A E UK ) - HAE AR R - RTFERR
ZICUEERSANEERT - RHEEE HR IR ERET A

2%~ HHEFFEEITE ¥
— > HHEHE
(—) ffat

HHE TR EE N EE L HIE R T2 EERIEEE KR < John Gray f5H
FEAR 5 52 AT DU oy 71 MR B e B 1 21 300 B A B RER R - (R EH 5
TRl Ry A AR — R iR B R B - A RNl - T HEESE
(Liberalism) —FA » #2222 %] 1812 F » FHIEABIHHE S B KR - (Gray
1995, xi)

\

Gray g 17 - B H I 2= EIEMFEHEE 09 Y (& 55 = (Gray 1995, xi) °
EEE X FEEE  HTREEE S it F N E EFE (meliorist) © 287 > Bl
e ERAKMHE FENE B EREHREARE - BEAEEEE T RER
M5 F+7% ° Benjamin Constant 15 73 B B9 H FHEL & X A B H H (Constant
1819) * Isaiah Berlin & 43-7H % H FHERFERR H H » BUG / BUREEE 775 L H
FHEE - FHFHATERERUEESR - #2F AREGmES 7 2E - Rawls
HEGEH B EREME R ER A - AER 7 EHME CHIECG T AT
eIy - A E LS - AN S E BB ER AN AR5
BRI ETEE G -

fEE Bl At - RN — BRI I - S ETal pOTERE Py A
FiE ) RV IEBE RN R B PRET - BRIBDURIMHESIGHES 5 (F. Hayek) (Y
A * we B PS  H HEFRRE MR IEMARE - oE&w T Rin ) 3
amier > T DA IS 5 2 A Ry BE B2 LR o o B AR B TR R A — 2
HHERNEGE - MFEREE — BRI EE W DS H e 5 B 28 5w
5k - BRIBOEILAEFTRERRERIRS] - s KA T (1969) - EACA KB
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FI0 AR oo gl 14 2 S 56 PR T E Fe iy - B HH i VAR IR - 23w A B IS B p ik
Ry A EEHE RS E B EORIER] - Zia M R - RER -
PLRCENEFRE: - S5 AR — G =B RS - MR T 2B, °

Fopn i

fERoE e - FEA=(EFE

(D) MMESEEEPGRE S ERERIK - £ T NEE & NYFE
FEVETBIZR » BlAlS - (2185 [P E e ERy - th—E&
FHE MRy - BLEK SE B G T st B A (R A <2 S A 1 B o

SH 6
= e

QUIRNERBHFHELHE G " B A, B L9 H 00 R B H
R ol B (] ZE R RE Y ELER M ~ AR - DUR S22 2 A= i 1E M
(coherence) FMEA 2 B — R IKAYERBIE - P2 HH E&RTRES:
Bt & FRIFAME At & - R A SR el /5 &l
POETT 2 H SR HEmAEB AR A - EEMEER L - irA WER
2 TIRA & | (mixed constitution) - FHif_ EATEERAE L 0 2
BRET THE  BERERTFFAEELEER - HWEAIZIEEEE
FIREARFA - BE THHER - tg ERFAFRVBGEEEAE

AH o
IO

(3) HERZ FIRETEATE M LS IR AR T NEE T E ) MOARRE(EAH
ERAHERIZE - (HEREZEWARR TG —HEYIGEERL - SR
—REPGAHE A ) ERHR GEfs ) TEHERAGE - EEIER
BIEAEREE - LHEFEEEIN S REFERE (authentical interpretation) » 2 REIE

#HISDLEHER ) -8R " 211L | (validation) 382 #EI EH EHERHY—IR -
R E B R E MR TES [ T TR A TR i -

(=) HEJIo73L
BRG]/ FANREREHER > R aE 2 EENAL— e

5 The Chile Project: The Story of the Chicago Boys and the Downfall of Neoliberalism, by Sebastian Edwards,
Princeton University Press.

6 HIREEBUEBRRRUR RS BRI O E AR T - RILASC LU N 5w Ras MHERE
EZ2[ML - BTSRRI - NIREEREEMITERE - 1R BREAREN T TR -
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HBUMRETT (ARET) ) HIBRH - BEREU R o B HLE(E B ER A = S
LBk 0 W 115717 (separations of powers) DA 7 (checks and balances)
— R EE Ry MR EER A R F S ETE (Montesquieu)’ 7E
HARZE QERIREI) ° H o # S B A B AR LRI AR - SIS
FER B I L

It 1s true that in democracies the people seem to do what they want, but
political liberty in no way consists in doing what one wants. In a state, that is,
in a society where there are laws, liberty can consist only in having the power
to do what one should want to do and in no way being constrained to do what

one should not want to do.

One must put oneself in mind of what independence is and what liberty is.
Liberty is the right to do everything the laws permit; and if one citizen could
do what they forbid, he would no longer have liberty because the others

would likewise have this same power. (Book 11, Ch.3)

SRR IRE R R TIRIE T H R (liberty, liberté) » 75 & A2 HAE
EHERRE TR TR - el 2 B ER e R AR R ENEEE
Bz — o MAmEE " Bl 2AEEdE BN E A EEEs ,
EEEEEUBAERES IR B ERRY ) BERE - ek
B ETE SR 23 {5 E EE -

(B2 R IEHIREIRE o8 5 - BIR BN T R REFBR
W T HEERER ) R BEEET IR HEADIAER -

1 HHERERE

F SRR PR R AR~ B RS = - RE B2 e flny
—fd o RSN > B ARERRESEIR - FEREEE - fio
ANRERmESMIR - FREREEE ) 2:2) - EERIEEEESE > K

7  Charles Louis de Secondat, baron de La Bréde et de Montesquieu (18 January 1689 - 10 February
1755).

8 Montesquieu, Charles de Secondat, baron de. (1989). The Spirit of the Laws. Edited by Anne M. Cohler,
Basia Carolyn Miller and Harold Samuel Stone.
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EriE ERRE - MAAE 19 e B B RBE T GERE ) -
FIFE R BRI EESOR » E AR DR BTSSR R R - — BRI
AN > REBEA—E LB EaE RS - HaEREEE - tha]
PR (i) gl 3500 ISR SR R -

2. HHEFRERE TS0

TEETETE T AR A% A S s T 5 R B NP
ag‘;r»u;fpgésg = WiFE o Al d — B A "'jﬂ_v%v:?;; FF A ?/_ e N
FRL RSP FRELACBASZPHFEEN RO B A > g d TR
Bl oo FligHk- ko3 nwﬁfﬁkm -0 e 4 (F191; 11:6) & EHT
I B (1] EE 5 B G AR T 2R 5 58 R m,\\\/\%.{ﬁ;ﬁﬂ/}@iﬁﬁﬁ%”/ AT
IR AE - ABZAIT DR - Rl ZBIE LG ALE —Eiel e T 2
FEREFEH] o (Imperial Presidency) 1 /B’Jﬂﬁﬁﬁrﬁ,@r’ﬁﬁ%m PRy & B
B T ETEA IR TR - IR (Kelsen, Hans) ZFff L)L?S\% ’
FEEJ 7 59 ) R o S T i R — BB AR @ B A S — - 2 HoRE H - M3
a0er - H R ERE S 47 LR AT Z IR B GR - WA T AR 8 v R *Eﬂi_ﬂg
FREEoR

3. H BT IRAE R PE A

ﬁf% TR EEATEER 0 T Ao BRI B - LTI L
P e BB m RS DA > B PR REN T A Y BH B A - T
7 - BAREAE o PRAEE PR A A Z 5 hpd ,T.%z T A e (R
ORI SE EARS RGER O 0 FI5 % S BRT R L iE
e Flpt o WP R 2 F R B R P ARRY B B gy ST
oo ip- BER OV AT e (EE AR Pl - B ST A Er ol
B> Aot A G R BRI BRT - R e AR IEMREZEERLER
EEAGEREEY  REAARMER - 23 BERABE ¢ 0 & u3HH
Ly AREfeflE o 5 (5 190; 11:6)

9 :%5£7% Waldron, Jeremy. (2013). Separation of powers in thought and practice. Boston College Law Review,

54(2), 433-468, 436 - BHE | » EEEEN " OK ) WOSHFRMERE T L EULEFEA - 52E
ibid. 435-436 -
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AR H I E RN AR EE AR E B - (B2 S im0 A 2 —
fBIBGE-F &G - AR E BRI LEE T 2R AREHAE
T8 - SR & s HE B i B B, - #ER B R B A S T MR 75 DA -
HEHCHERAHERBAEABEE S " FEIH | (egalitarianism) *
e BUE - B ECEERSEEER o AEITIRE LY BN ZIEEARRY
BETERE - R ES ) DEAZENEARRE - R RE
H AR & T A FR Y S -

4. 7Nk

PLEfpE Al B > BHERERE DI BRE - DUCFERA
ZIHE - BUHEATEARIERR SRR > RELAAAEETAREELE - John
Gray 78k H HEFAVEEFHME R R - S MBS - HERG %
WE T PFEEREE B ERNIEAILE R - CEIHEAUR R - PPk
i DU SO PRI 7 URNH - SR PR - JRREL - Bl R - JEE
FE—{E AT - AU T RMEASE o BRFR &R SRR RS 2 IR DUR AR P20 A%
M AEmsE - FEE T A B E o ANRILIEE W (E R
eEREHERBEE R 2 RRMEEDRE R A Btk - MEEBRERE
BUaH BN - HEEAERERER - AFEEZIEE -

(=) Biab A s i

HHEEFHGBIEGR SN —EE B EE - e kE - 8w
(Locke, John) fFH: (EUffemGHE) sEgeRl @ "B (=1 - BEGELE |
(8202)  WE W HIESE -

FERAL Iy a7 B HRAUGR I o A 4p - Bpd
T EPA 2R AT ENE v AR REE LD P

— AR B2 TR o e
ARl s A ’g g gldz A P E R g fE 0 E Eeanp a7 ’*EPU%(“,/];E\‘ EEIN
d oA L pd o A TG - A SRR R B et
HRGEY iR Rl SRR AR oA Bt
A, AL ».g;'"gﬁ)»rﬁ? EHARIEE D (FHE @i A

- PFRET A BAGPEE R pd L ? ) A A Al TR
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HhE T RPN 0 EE A A AR A T
Mo fel h2INHMA G d > BEBFERP B ALY - B A5

FRAAENAFR A EF L pd iﬂiiﬁ%}ﬁfa‘ AR E o (87)

BT ELE AR AT R E IR R E B - FEEHHEER R R W
HIEASOREE S » AT EEORZ ML - DU TMERT Fm 28 rTRe AR ES -

1. e Se B H FHERVE A E

1SR E EAE 2 (conception of liberty) * <& Berlin Fff 75 & FVE #i H EH
U 2 B 20 Ry Sl H R B AT a 2 EMm e B - (BB E HEZE
1 FRSUE Ry A2 [ - N2 FFERVIRRE - [RIEGEERE S B P ey (AT R
§il - #R—EEHEERME - 2 T HHEEN ) (R A - EEER
BV Se el (R AT IR B9 H i W AHIE] - fEEER - BRI AR T R
FreRs  EHE - RfElS R R aCRE BB R "B, FAHEREE
TN AR Rs PRy - REEBEAET -

SRR H =20 - ss2 02 EAPBUEEIEE - Bl RAEE
Hl N EBOLEN - AR ABERAERNEE > e HE=2H
H o —E ekt EE - JIREAEEEE R T VEF ) AL

R A o B HEE T DL R S TS M R
WL - TR R SE RO el LB S DA E (B

26 = fE EH HBEE - 78BN T KA | (no dependence) B " 51714 | (independence)
HIEH -

2. HAHELLEE

BRLMERLCGE=TEEH BEE - FRRMEAGIL - e A8t
H > L E B ERICABASRREEAE Bt - EE— 2 G E h ik
HEH R AR - SE(EEAS — TR T HEERE T kG ) WNERE - 5
FHHYS IR SR AR AR & - SRR iR T B T - sE — YA
77 o MEHARBHIRGHE - AHEJIR TR ) (arbitrary)( WAIE - flI AEGE
HEMMEERIE - 2 HHERRZL OIHERGETEAH S - H—T7m
JEEEAS - AR T ENAERZHIE  STEBERE A NEE M - Direlti
IEETEEFHEG A E S - MR DER - 1o L RIRi R R N
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il EEAR Y 2 AR B IR i e -

SEEE RS T (AR R - RS TR ) BRI R A 2
fEA - EARIE B - AR E SRR 2 EMEE 2 H B R i A — R EE
Bh o MR Berlin HYRREE - T HL (1EAR ) H AHEZRNATE RREEEZH
FE - B EIEEEA BB > AL - B ZRIRE - 558
(EEEE A - NSRS - ERAEEENER - J2hr R
(choice) ° i& 18 H FHEUSE RIRESG A > EE AR AL/ EA
R M A 1Y ZEARYERIL - IRSEL MR REEELE (E5)
EEEINLAR IR EHRAEE <38 A2 Berlin 2t " IHMRE H 5 (8 " &
P E VT - BB RAZ THEIGRE - mEdiEsE - RE P
FLEE DR (utility) T {E (EHER -

(2R O BEDUP BB BOaiEEE - B2 H Y
B 77 0 (EHETT H AR RN - tFEEES | AFF 20 E = ELAEr ({1
MGG S mEEEIREFE S W ) ° C. B. Macpherson HtfaH @ /&7 ST E
R — e R BUATL R B AR ErRELERES - FER T HBUM R A R
ik FER AAZ L NI (1962, 197-198) © Macpherson FUREBLE(E (5 A =
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FEEFI (B (Thomas Jefferson) k<2 E1V8 s (R A AR EELRLEE - TE 5@
SCRRERTFE AT AR H > ORIEERAA B s HE DA R ke 3B A 52 P 1 o 8 v S i

10 It suggests that the difficulties of modern liberal-democratic theory lie deeper than had been thought, that
the original seventeenth century individualism contained the central difficulty, which lay in its possessive
quality. Its possessive quality is found in its conception of the individual as essentially the proprietor of his
own person or capacities, owing nothing to society for them. (1962, 3)
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BAE 2010 FERfmz @i KEEE D T RMATEREEESE ) - AF
RMERS hEEEIF DGR © T IS IR E SR EERH -

LR E A B Jill Lepore 1E54F (2025) HilRFHTE We the People:
A History of the US Constitution &/ » $1 ¥ [FE A E EIFEEE -

1971# > 2 MFE22> T hid-FFr > BEFERERL
P ATEE o TR E 0 — BRI aE ??‘—%‘f"“—ﬁ"‘ BABZERRER
.'c'vafér-ﬁ‘ —HR T - AL TRALE, SR ERES 2
"REALAK, -FEI1980E JE BE PR L 1987TE 2 W
platwglp—ZE bR T RRCE LN EEREF 2R
FeoRand aldTlE—2F 2 B EREI T2 B—HiilsL

FNHEES D EF R IE- T ARG ‘J%’ﬁ b LB &
PHE R EYER21BE o (Lepore, 2025, Introduction: If

18
we are not originalist ...)

#eHE Solum AYHFZE (Solum, 2011) * Paul Brest 1F—f 1980 FEHY S & &
i FH T originalism DL originalist WU {EGAZE o Brest 5518

By “originalism” I mean the familiar approach to constitutional adjudication

that accords binding authority to the text of the Constitution or the intentions of

its adopters. ( 5 [H Solum 2011: 2, fHEE BEEEATIN)

FERZAFSEAH » Solum AEMIFEHE T ' JFAGE SR | (original meaning) AR T IR
#JHEf# | (original understanding) W9 {[E Al 55 » 57 BIAE 1938 45 1949 FEHY S
EVEHR R o M R A REE AR RF X (ML) BX
A T EE ) —F - HEE 1966 FATH REE TR (WEHIETHME S BN E
BEEFE) PN FEERZE © (Solum 2011: 3-4)

17 #£% Burling 2022.
18 {HF epub IiRVETF - DU REEIL B HU CAAHY S -
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Gienapp HFFEFE HI Y28 R AL - MiFE R E E&E—F EF] 1980
AHATEHK - TERAE T EEEER - THE 1985 F - BiFaEIRR
&R KHT (Attorney General Edwin Meese) 1 32 B {F:Hill 7 & 28 202 4 5HE -
By TFIAEEEEE | SRE Y DUKEER B RFEEFEEEN Antonin Scalia
R 1986 FIE(Ean My =B RIEE - A5 T BRI E R K —ER]
WS R E R MRS o 4 (Gienapp 2024, Introduction)

(=) SORESR

ALARERERNE ? LAERLAFRIAELESR > AT EEREEEN
—HESC - FTAERER NS HEE ORI E R AR EREE RN
R - 22~ BH B TTBUR 7 TR SRR SOR > # e BE (LR
FIZEB R RIS R - SRR 6 A AR T iR NURE RS - FEE(H
RIZHEE L - MEE TDAER - MRS -

(HE AR E T — B 5 - RS IR EGR R R Z SA)R&
HIES » e R EMmR S (RER ST ) ARV Tk - THEZ
FEEERSCARTE I E BRI - P aY /AL E 2 (public meaning) * BEE
N AR T ER B2 1) .22 (public understanding) » FLiE (EEAFFEIM S - AR E
FEIEFREE  XAEEEFEE RS EEM - h#EEeEnTF8
FEA - JREERESCOR T RN T EBIRSF L2 ERERI M LS
A E5R o AR 1994 48 0 ghE S HAIMEHEEH -

#i+

—

TR G e E AT LA he A K o e
URENE R BEREESN ek S A R AR W) REARSER N2l

AT A RTEFHR ARGV ALY TR > I H TF
BT R A BREROIE D AT IR R RE 0 2T

Sk Qe AR ER L A

19 Edwin Meese III, Speech Before the American Bar Association, July 9, 1985, in Originalism: A Quarter-
Century of Debate, ed. Steven G. Calabresi (Washington, D.C.: Regnery, 2007), 47-54. ## 5| B Gienapp
2024, n.7.

20 EEIfRSF ERHEA Z(EEEEE TR - S0 ERLE DM - 5527 Buchanan & Dorf (2021).

21 Eskridge Jr, W. N., & Frickey. (1994). 77.
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HERNUAEROAEES - RBERETRE 19245 H
4 HHEFIR (MEFIZFE) (The New York Review of Book) B 5% : A Special
Supplement: The Jurisprudence of Richard Nixon ‘& - 15 % 5 (Dworkin,
Ronald) 5t G &R At A B e iRe i H E N E ST Rl E R EHE - §
IR FE TR FHAIME 2 | B S LS £ 32 4 (strict constructionism) © {EIKH A
FLERE -
1A R L AR R ORE %E%?&@—?—!;‘é’fiﬁi”fﬁﬁv
xR R gt T AT P rﬁ&a‘éﬁff#i =N IR ACEER 1
TN B AR o A koa oA IR fiagr%‘f ......
i &“°#&‘ﬁ B Lot b 27 = f (Lewis Powell) 22 = A& - 15 % 274F
AR(William Rehnquist) i 5 # 2 BIZG e > LHS B § v 2 K
TALBLICEEZIL A o R TR ARRIRETEE 87
§ i oA dn B G ehi2 Bk > SEDA B AR AR Tl R 2

. 22
pEJ e

(=) SRR
JE A SR I AR A

(nm%%i’&wfnwvﬁﬁﬁﬁﬁgfﬁﬁﬂﬁﬁ%ﬁ’—Eﬂ
1980 AR IE » BZER=E A Wi % R A B2 L AR B EEM S
AL TERETE 1972 FHIXEHRER G mmi 8 EERE R KA
BT k-

() FE - EREEEE 1980 FARHENE - ORFEREHAN QR
) B R EEEREEEE - —HENBERPEZEL
ER] i 5 R B0 R - /YR ﬂ’ﬁf e ERE G T RELER 8
R N ARA S E LA/ am i R B & -

3) HERIHE AN - R B HEEE L O AT HAHE (7S 80 2 5
KRIOERE T - 20FTATd - —FataE EHIM &2 " BAS E
T2 'K (GEEFRE) B9 NMESE TEMEE ) 2
HLEF - IR HAHE TR EN G - 7£ (HHZE) (Freedom’s

22 Dworkin (1972). 3018 ARENEILFEL % » ULEEE Dworkin. (1977) HYEE 7L E » Constitutional Cases”
555 Dworkin. (1977.5) -
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Law) —&FH » AFEH TR R T8 - Sk m EAE R A 2 2 R
HE -

(4) H—5H - R ERBGEET) - 2R IE EEE AR R
S S TR e EHE - TERERREHTAZEFA
PAZR » BB Be R i B EE R B A5 H — SE iR RO OR [ iy AT -
[E e ARPTEE H LR ATR - BIEE SRR BUETE R -

(5) tRFIREE ERELEBIE \F R - SERE S B RS £
FRUOCATEZWHE RS - (ERTRKE "HERRE, "HE
RESCA A HEERE | 50T FIBBREEER  FAEMEE - 1
e F BRIV T A REMEN LA R EL 1 - AR — IRAHE
B GRS - BR B HIRAYHBEE AR - FR 2R B R H O E(EE
BiE R RE AFE L BGEEE R T | ek - RIEEH
Bl R R AR -

(6) HIFEERZ  EXEHmhY e XEEREERNA S - E
BEABME—HEEERE  EBZHEE T FAREREER
(originalism of principle)(Brink 2016: 287) ° 3& /FHIFYRTRE » £ N
gl & AT &

T SRR R E R

FEERBOOR TR N TSR  s2B e - R#EHEm
LR DA R B S am T M i A A S e R R
AP AN RIS - (EEREMIEET - WG EEN DB AR -

1964 F-H EMEIEZE (the Civil Rights Act of 1964) £ Title VII » &% [FELfA
TR (sex) BYBzR - (B T MEEA] | (sexual orientation) HYZE BIfFE » /&
AAERL R SCHY R (R 2 HIIE 2 FEAHE & 419 Bostock v. Clayton County F[
M e EnEE E SRS AR (R E A R o i ESEE AR - B RSFIR
1 o JIREIR AR » B R SCREFZEER Gorsuch KiIEE & -

ie A H G [ 22 B R SR S (R 22 B L ETE - RIRy Gorsuch 785y T PEfE
[, MEALE Title VILHY " WIMEGIHE | (plain term) » tHELZE " R, ZH o
i (BB E N B O <P IR 2 B E R SOR R - Alito K

107



FEMRENFE RSP > /£ 1964 F£ 31K > — B 2B A (ordinary
Americans) N & B PR BRI 55 < » R Ry 00 75 B PR PR (E R B8 T B
oAl Z B - fIFHE -

“[I]n 1964, ordinary Americans most certainly would not have understood
Title VII to ban discrimination because of sexual orientation or gender

identity.”

It R R REAE R N B L A Alito 1Y R f# 1 m] 38 FH 7E 0k R T
8 FEEKATEE T RAI A I E$E | (original public meaning) < JRE FFETIE -
Solum FEFE 5 » JRETEZR TR » R =S IREEE - X
niE A R BRI E R E B VIGE 2 AR TR A ESE , -
(Solum, 2011:1)

i (E R AR AT DAE H - B RUE B R B SOR E R A R F
AER - e i ER DU B e (B = SR AN E RN e - Ry 7R
ASLEA T A LSRR AR B B — s A4S - BRIt R R R £ 5%
HARER - #50 RAEEEHE Bz e HEEROREREAY
LIRS R IR EREES - AT DA R R AR ERR [ AR o

(—) i
SR REAERIL - EIEEE % (common law) HYRFIEHIFE - MiFEH

American lawyers cut their teeth upon the common law. To understand
what an effect that must have, you must appreciate that the common law is
not really common law, except insofar as judges can be regarded as common.
That is to say, it is not “customary law,” or a reflection of the people’s
practices, but is rather law developed by the judges. (Scalia, 1997, 4)(bold
by me, DL NEE[E] )

23 EEEEN o BRI RS AR AR TE ) [ R R R REN > T A%
SIS £ R P - TSN LR T E R, (major question doctrine) £ T AT A |
(nondelegation doctrine) 535 » R HB{ERERE 73k b B8 » ok th i a3
Him P HEREIE - 552% - Liptak, 2025.1, 2025.2 -
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AR AR - EBENERANEEREEREEE L E EHGER
M EEIE A R EE S RLRAREFEEE » MiFEE—EHE
B2 R HRANERE R o FIIEERRBEE I — b in - B4R
casebook FAIAERENE BRI FREIERE RN EERmE L D
T AW R EE ST (statutes) @ ANEEEB AR AR  (Ibid. 4-5)

SIRAEEtHER T Hadley v. Baxendale E{EEEHEEAI » W Rota (HBAETE
FHEERZEY (EYERFUERX ) - fRHEEE I ASE S A TS R HI AT
BEEAAEHEERML  EEEARIEH - EIRRILE “could have been fairly
and reasonably contemplated by both the parties when they made [the] contract”
ZEHEGAERE T Wil ER AT reasonable foreseeable damages °
(Ibid. 5-6)

SRR A R R R R R B A WY TH E B A - — {2 A E A 2R
FHYE B EABIEE - hEE - BERIESAE K - Sl
Al " AIGE LT | (to make the law) ° (Ibid. 6) B #HYE - L RARE B E
Hadley —Z<H » BEARIEE 8 R I B AR AR AT - (B2l 2 AT AlsE 1
AR £ (FUEAN ) ERZEET - (B2 tadfE N2 ER

But if you think it is terribly important that the case came out wrong, you
miss the point of the common law. In the grand scheme of things, whether
the right party won is really secondary. Famous old cases are famous, you
see, not because they came out right, but because the rule of law they

announced was the intelligent one. (Ibid. 6)

JREN - R E RS ZEEH AT - R ALS 2 T —Rfny T RN
ATy T Em e R B H LAY B A EAR SR (holding) » A2 BB - MiLAEHRER
A BEPIEVEEY - B EE U EmER - tIEER L o e R -
EEAA SR TSk o B EEESGEFI L - HEEEEERE /1
#ABESIWIREHE - [RIbFR T 25E stare decisis RAND » B A MEREREL &
P¥ 1 (distinguishing) FJREST » FLEHRIL PRI GmEEnE - B B B A #r
HZEGHEZS . ” Itis an art or a game, rather than a science, because what
constitutes the “holding” of an earlier case is not well defined and can be adjusted

to suit the occasion. At its broadest, the holding of a case can be said to be the
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analytical principle that produced the judgment” (Ibid. 8)

PAEFrf - #GR B AR AFTEEE - sLRAEEAE T — SRR IE Ak -
FECEE TG - EEAR AR EEE TR - AR AR AR
Bt T2 PUGEE DL - B EEREE - WEAE S - KIHEE
BIREESEHE A A ARRET IS E - A BERZ T RCGERZ R
JE WG - SEBIRRERTIE - bk D SHERE A AR AYITSE (Ibid. 14-15) -
BIEEEI T 5 H - FEEARNREE (32K~ = - WE -~ (Fats) S 8
RHGEME R EE - (B85 i k(R B 2 A e ) 22 e B
AR - Al —E BLEE R - KE -

(=) RERFEERR G HIE R

AUETAL - B HAYH B ERFEARL AR PFEER - Wil ARV
EORA S o Wi MR EREEFRR - fSHTIBRE 2 IL8e S T HE
BRI - A —FEB SRR - 19 it & ERE R ERE
Ry E RS R AR EEE EFRI0E - RBAGRDIEERR A —5
—PRlaER AR AR - BRI - B E T EE ) fRk (Z2%EA
FASES MG IR - 222 1913 B LB ERERA BRSINESE )
(ERETELGRE] » R ERE - HAZE L RER - Boi2ctEF T EEH]
L ERIRE - 2 19 R REREN EREREER -

FHESBAD AR R EAN T ER LR e EE SN EE
fth—Ppitnts AKeTem REAE » B2 BRI E EAEyA - 2
It 3= 225 | FH Y Robert Rantoul Jr. € David Dudley Field &9 i 1 J1 TH #c A
F (FRNEEREDL ) BUG AYIBLEER A - #2 B AR - WA SCE IGRR
il 2 FSHIS [t R R AR R T BEREER -

SRR B RS R A R R B AR R AR - ZRE R R EHEREE -
TEEHATEEET T - EE AT DEREE 0 agent » a2 " DB L4, 7517
AR - (HE2EHXREZLR - ERET 2 IIRA] > REERH
WAIRERNE L4 - MLBEREREENEE - DL AR, 2% /AT

24 Rantoul 7 37HFIEASLTEREEL I - Field FYRRERIAESE - A MR i #0723 IR S R 20 MR SRR -
REHIUEE ST RHRAIEREN O A B EHRE - B A SR I TEE -
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[RE S L aaH] NHYRNERE - EREENEAME - H TIRE ) TLERERTHIE R
FERAFH  ER RN AR ES R R T OB T Enyar 2 1Y
A - 5 [ Rantoul FEEIEFRH

Judge-made law is ex post facto law, and therefore unjust. An act is not
forbidden by the statute law, but it becomes void by judicial construction. The
legislature could not effect this, for the Constitution forbids it. The judiciary shall
not usurp legislative power, says the Bill of Rights: yet it not only usurps, but

runs riot beyond the confines of legislative power. (Ibid. 10)

/N3t Rantoul B2 Field S5 AHESNHY A H(LER) - MR G RN - ERFA
ZEER AN > DIEUR R LEER RN 5E iR S bRy A REBRE P
B8 B RBNERHE — TR EEFTEAIME— 0L © (Ibid. 11) S2-RATRE
S PR Bl VA RE (R - RSN il AR T i AT RE R i R AR
Fiik o MEERERNE T RCUL ) BUBBSERIE T o MR

But though I have no quarrel with the common law and its process, I do
question whether the attitude of the common-law judge—the mind-set that asks,
“What is the most desirable resolution of this case, and how can any impediments
to the achievement of that result be evaded?”—is appropriate for most of the work

that I do, and much of the work that state judges do. (Ibid. 13)

SEARAIRETEH - M E COARFTEBFE BRI EE T E - A2 R
FEETBURR < ESR - MESEAEE 12 SARRERE—
EFEFERT | REEEEET T RRERFEEEEE o LR RiEtE
BihEey - 1 HE R R T BCCERRTEEE H AT © (Ibid. 13)

(=) RS EREESTE 2

SRR R R - LR SR ENMEE R BOOERER T BN EE -
HER T I EEEEREESFAHE (objective) 118 » tHELENE
REHY o (Ibid. 16) f i AAVITHER 22 - R TERLER - 32RSCHY T ST
#E I | (the intent of the legislature) 211 - I7EE (HERH) EEEw (B 5
HEVE ) FERIBEER - (2R R e v —R8eEn "KE, -
fER - RERIEEREE - TN EILEEESN - e R SR AR
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PRITHIEAR 2 g 7 — (ARSI nTamae
I think, that it is simply incompatible with democratic government, or

indeed, even with fair government, to have the meaning of a law determined

by what the lawgiver meant, rather than by what the lawgiver promulgated.

Government by unexpressed intent is similarly tyrannical. It is the law
that governs, not the intent of the lawgiver. That seems to me the essence
of the famous American ideal set forth in the Massachusetts constitution: A
government of laws, not of men. Men may intend what they will; but it is
only the laws that they enact which bind us. (Ibid. 17)

iwe EIREER - H—REE DI R AR © BASERYERIB RN - BIEE
EERIFEWILEER TERE L - hEE T AR MEBIEERERY
& TR HE - EUNMER M ERyEkE - SHRA R R Y
e EH I FEE (practical threat) » JREVE T MELESEE A G ERALY
B - R AR IR E R R Y 5 R A (R FH B O GER R R - T
IR ERAEREHRAMME CAYHAYEEACK > ”When you are told to decide,
not on the basis of what the legislature said, but on the basis of what it meant, ......
your best shot at figuring out what the legislature meant is to ask yourself what a
wise and intelligent person should have meant; and that will surely bring you to
the conclusion that the law means what you think it ought to mean—which is

precisely how judges decide things under the common law.”(Ibid. 18)

WA PAEH - SBRAEE A B E AT RE R L EER A T e = |
(original intent) BYJFE FFE (Gienapp M BHEEFE 1.0) > iz " SIAREH
7 | (original meaning) Y E T &£ H (LHEBZ2HAHEF » Gienapp F 5
BT 2.0) > st RHEEIEEH CGEMEILE (B0 ) Tk T XA TFH
(textualism) °

(VY) HHEAMBIRAVHEE MR
s R B R - TR SRR AT R - BAY
3 D IHETE R R R - oA TR e TR 7R R -
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DM SRR R I 5o e i RN RS R RURT am B B -

FEEFNAEEREISEWRR ¢ - Bl nE B R E L%
HEEFVERNFEELR - LESIE ERIR AR - KRR E &
TEENFIAERE - SERE R E SR AIES - AR LRy
FE T HREH ISR TR R R R TR s -

SR FIEE AR R PR ST B S a0k R AR H R MR EE
AR B ORGSR S A SR E R - TN EEE
SE REEAEEAGEEE  EHEBY  TEEEE, - Eh
Gienapp fEH T E BT E T Eil 2 R FF] T —ny = (EHEEmTHR
SCASE (writtenness) ~ (B # ) BEEVE (fixity) » BL%EEE (law) © HRE o SR A
L HEEEORESR T HA ) SEKETE  EREECKHETIESR > 5t
EXAFREEZNFERE AL BEEERN THE, - HKE - FlRHL
TSR RS FTsE LR B TR EE BEE ) W8 NME
e > T HAE S TR BCEERED - g IR A AR -
BT RIEEREIRIAR * o sERAEEHER » “The legislative power is

the power to make laws, not the power to make legislators.”

() BisEf LR

SRt g E A N A B R B ARE At AR R A S o RS
ARERANEZH RIS AR EREE - BRERIE  EEBIEEER
FRFEENRASFEBEA "R, » T 5%/E construe BY construction » FH B fHE A%
RS/ SURBIfRRE - (RIS 2 - o LBl T Bt %, -
THEFE—R—IR - BEEF  NEIGEHIRERE -

fE— 2B A E R T - W RENEREF " during and in relation
to ... [a] drug trafficking crime,” ZIEHEE  “use -+ afirearm”  JREN T (5
mlCERE AT - EHE SR o BREE T INEE , AR o

25 “But assuming, contrary to all reality, that the search for “legislative intent” is a search for something that
exists, that something is not likely to be found in the archives of legislative history.”(Ibid. 32)

26 “As Judge Harold Leventhal used to say, the trick is to look over the heads of the crowd and pick out your
friends.”(Ibid. 36)
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HeEET A A - MEE T e (HRR —ERAE R T
7 EL & 2 RS R A A R wi i - RS RAARRER > TLEBCE K T
RS RN M - S RAERF SRR, - RN ANERZHERERE
REFH T FHETEEE | (literalist) » BUEBISEM ERE - SERAH
PNERIAESR > HEMaER

a proper textualist, which is to say my kind of textualist, would surely have
voted to acquit. The phrase “uses a gun” fairly connoted use of a gun for

what guns are normally used for, that is, as a weapon. (Ibid. 24)

EMGITIEE AR  ARMHERCHIENE " IIERE /%81 ) JRAY T 18
AL o BUFHR - BRI Z W RN E LG " W, o
BUAnsHe) oL 1 o SE-RAR LAY T S0 EEERTREE T BEA 4 (use) ©
ZHERBERER > £ B REFFRGEENSE - %02 A
et SERAIEERBRF IR T S ) (EIRfEGE B T - JRENE
E—8 TalEs ) -

SERAMEEREARRE R - BUE T SORNIRRS ) BT EUREYSOR (XCA)) FEE
o JEZERR " REH ) R SEERAEER T HEAE S
o Mt —EAARE R > BB HILEE SRS AR o XM E MR
EREREHKER T AIEREFRERE ) (fairly connoted) F - HIfEJeA G -
et ARG ) - E2ARIDER - MERR T, TR TR
[EEE ) PP FERSORREEREET -

SERMEEH PN T 2
(78) BRI

AR R BCOE MR s » ARG 2 SRR G T
{EFH A AR

ol

S

The problem is distinctive, not because special principles of interpretation
apply, but because the usual principles are being applied to an unusual
text. (Ibid. 37)

TEERRA] EARAAFEASOR ;o RANERER M E O REE
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BRYJTE - B A E A T - WA EANE - B R RIS
JFYIES - M EHEB N ILEENFEYER - (Ibid. 38) KA E EifE
John Jay 1 B F & A G SCHEHY Fmat 2 1/ 58 Thomas Jefferson HYZE{E
HE AR A 2B A2 T IR ) (framer) ¢ (HE2EHTEE OBV E BIIR T #%
FEETHE - EEFEHIER - 23R o 52 -RF]5E 15 [ John
Marshall ARRFHEREFEH » EEAE— AR AR S 58 EmH S - FEX
AANATRER E ARG » g -

In textual interpretation, context is everything, and the context of the
Constitution tells us not to expect nit-picking detail, and to give words and
phrases an expansive rather than narrow interpretation—though not an

interpretation that the language will not bear. (Ibid. 37)

el BRSORFE AR - SR e gl Ry ] DA A O R
SRR AR AT DRSO EE o IR R - 8
LU ANBEEEE T FTRERY T ERHIE - MLBATRIRE] - SRR BN T E
im0 S EHERE] speech B press @ JE HEEEWE FENERE - BAX[A
BRI 2 EAAE - fillas

In this constitutional context, speech and press, the two most common forms
of communication, stand as a sort of synecdoche for the whole. That is not

strict construction, but it is reasonable construction. (Ibid. 38)

SR+ & I FE i A L At P S Y SRR R B - AN At - 52 -RA
an A T RS AR RN EE - (R E M AR TR SOR EF
HI735 - RELAhER - Y SCAE RN R AEB IR - HERREB IR
gt TIESOAREFE | (nontextualism) Z4T - i8R MM E R EIEERE H1EF
el —E E AR - R ARE R E R R FEYHE S E
EEHEEZ T - MER " REEZ | (original meaning) #1 T EHTEZ |
(current meaning) < F+ + MR FHUREIEEH - BUEFTEE T {E BT | (the
Living Constitutionalism) ° (Ibid. 38)

HRH IR » Nafmse Calabresi 87 Eskridge FT{BigHY /7 » #EIE I
BIEF - AR ATEE EhRE LA A2EHS (dynamic statutory construction) * 4"
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3k A EUg
what the Constitution meant yesterday it does not necessarily mean today.
As our opinions say in the context of our Eighth Amendment jurisprudence
(the Cruel and Unusual Punishments Clause), its meaning changes to reflect

“the evolving standards of decency that mark the progress of a maturing so-
ciety.” (Ibid. 39-40)

T ER TR R HEFE LR ZE S 7] DARE & I & [ B
(RERY % - R BRI T HRlE ) (flexibility) > SE-RAEEAIGER - EFERE
FEELT L - AMEARAE T R TR - ENMET 50T - A RS AR B R A RE
PE o SEARAI an e A R S Gl E —amas

1V E B EREF LA TS - 2SS EEREEEEN T
{05 BB B AR R D - 20RTPl - EE AR TR L -
REMEHETE BOGEB O E R fREE -

2. 3B —EILEENHIER - GEFEHEIIRE - SelRiEE—E
A BESGERATRE IR PR S H B EE T b o s
BEE -

3. EEEEA S T HEERNIEE ERER - &K TElLE ), HRE R EH
IR BRI ERRIRER] - IR —E 5 SRR CRIERVIER - ARy
[FlRHY TR n] DUE RS RIFILESE / BIGgHIRE  HEERT
FEWDCHE R - 52 RA RN DB - CHEFE " E
HE ) PRIEEE S RIEMER T -

4. BVBEANERIV ZERE » SB/NBIEFEHSCRIERY - IS # S A BN -
W REEL R M 2 FE B THi B (be confronted with) HYRER] > {H/E
FEEEF - BRE ANRAREEAN - ARAIGIINET - nTDLE
TR SR A E T L IERR P o SR RAIEARY - B RAAEREEHEA
/ FE AR OEE S5 1% < FIED DI IIR 26 » R nf meik 6 2 8l E 1
FrEE B AR BR - (H2 S Al 1 &AM TS, Bl - SR
FERUEL S AR E ] DU E SR T EAR ) #9HE - IMEE
FER TR

5. [AIBRHY - BHERLESIERAS - 2INERE A eI - fIEE M 7
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7 TS TE IR e, WA AR R - TR
BT AR 25/ B IE AT DR b SRR 2 AR e LS
WERE - FRHEEERRAILIE [T E R E SR - KRS T ER
WHER] | o SEULARRE R E I AR RS ot TR TR
GRS R IARZR - BRURIRD T R - R -

6. 0 ERIEEELE » MBS RRESEERAAE TRES
WY - R S R B T AR PP A TR B SO A T o AR
B+ ] DR R o R S R R R 2

7 MR AL, E TS EEYE R N BB T - SR T
HRHE 1 TN (S O MESR T R TR o PR AT o 25 20 B T
SHRERTSEAIE - 230 T RERE (238 alEn
B e LA 1 M58 T (P ML P s 4 A
B SERR 0 KiGREEEEEARE » DR A
B BRI E S MR SE 2 F » BARZE S uR
R R B RS BRI HE T -

= [ERER A
(—) it

ARG - RS E FEEFFRRE R - [REEER WA R E
BERSRE TR - R HEFFR A 2w aifmil S EE - —EF
1987 F-EHRALHFE 4 Robert Bork — Bt 2 RS E 2 E(HF VS & — T
KIEE » {EREA P EMA SR T =FaT Bork FYSCE (RILERR
1996 “EHI Y Freedom’s Law —2 ) - B &5 &m0 » R EHAE
R originalism & {[EFr 5 » b= Wt #3028 2 S0 g s IR 06 i | Y U=
35% o 27

1995 43 R fE K B2 T N BH(E(E 0, BHEE B0 R F nE 3% 3% Tanner
Lectures IR} » G5 T K B SR 02 EEX 25 » AT TFITTHY
" 2@ o (Dworkin, 1997)( Y #% A Scalia, 2018) » FERL B 2K E 1 5 A%

27 %% Dworkin, 1996, Ch.12, 13, 14 -
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W RN E TR EREEEF - ZRTENES W SRS
N AE Fordham Law Review %% 3% — & 5 Fy St 28 Y Em il » “The Arduous Virtue
of Fidelity: Originalism, Scalia, Tribe, and Nerve”(Dworkin, 1997-1) » [ff 3 ¥
B AL M % » DL ”Originalism and Fidelity”( 5 & =& 5 B 78 35 )(Dworkin,
2006.5) Y Bk 5y T8 1K H 2006 - TR AY T % # IE 2 4 (Justice in Robes,
Dworkin, 2006) 55 13 °

CEEEREER , 0 ERERRE I A RS LR R
R EARFRMEE - RS (Fidelity) » BN EIEENERNELITH -
AEARAER TSR HERE N ACHHRA RENY 5 5Fam - AJ LR - (8K
BEAH miEmamk - EE 17— (HE2HELE 1970 S Bt
LA N T i Rei% LRI BR Em LR - B & — 2RIl — R B 8%
AR - ERERE AR S B Bis B R - NILDL R e A
TR E R R - DR G AR T2 - ZRRTILE R B BRI -

(=) 011 R R B R

B S (concept and conception) JFUASEHE B B Ry 1 RI i 1E F2 3 5
MHRHAE T - fEREREH AR T E R GR A E T IR S HE
(vague standard) T/ o fEHHHEER - 35 #R WD ROR (I g XIRTE - E ez P
A HFER - FIEAEERETER T A EHRIERARREA AR
PEMIAERIE - ANTEE R ERFZFF (due process of law) » EFAYSEEHLRIE (equal
protection of the laws) * = & H FH (freedom of speech) 55 » 18 BEfR[EAE—TE Kk
N2 AT LA DT & 22 By - (H2 T FREme i F A 1 MRS Al vE AR
BEEFHRIBEIZ T3, (1977.5: 133) » KIIEEEE —(EFERLE - B = n LA E
Ry B Ras iR #0F  BAIZIE R AE — YRR - AR M a0 e 1
e B fif 5 LU A FMERY R e © BB E Y - (KT E L SR E = /Y
R BREEN PGS 2B KR G AT KA E SRR - 5%
AOMALSE R 2 (Ibid.) IR ER - stEhEERE - A =0EEk

If the framers of the Constitution used vague language, as they did when

they condemned violations of ‘due process of law’, then what they ‘said’ or

‘meant’ is limited to the instances of official action that they had in mind

as violations, or, at least, to those instances that they would have thought
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were violations if they had had them in mind. (Ibid. 134)

JRED - AN B U RS AIE R R - L DA B R B
{EZ=AYHEr - BCERE Y EEIRREE =  MTganFHEr - e R
RBeRgRE - et T EREE L, 21 KRN BN EE R
FAERY LR - g HEE e T AR - MIREERIERE - 2DUEEEHCH
EEEQEAFZNTR - WE2ER T HEERN TR, (fidelity) -

BIRE A FEEEE R - A8 —EACH R T 2UERZ 2 F (fairly) ¥
A ARIBIT - PAE G205 " EZRERF A, - SFEmATT -

(=) FEZE T ABIBIT

{EE% ACHIFE I (instruct, instruction) 57 JEFZE " BT A 5 - AOHE
woky 0 DANEREA ) GE TR RAVEEE - (BRI N TR > AT EEIEE
AEABFSEAME 2N 2

Wi

a

ANETREANLL - Ky

(1) SGRE IIRF 51 - AIRAE] Z BT AR nle iR R RN R Doy - (988
TERE A » T WBEEZR T - HEMH > A @ E F A
T -

(2) KEthg 7 - AIEEERACFREBIRGRDG - 1 HARrAE - (H2
1B {8 A AT RE B SRR

(3) PIANER[FEEEAIENE - ACHEE R R L&A 5 2R
TRl DARIEIRACERER - T IRIBUA I PI B 2 S RN 5 LEFiR00 - A
TREMBCERTEIRIE - 4 TREAE S AT, - ABIBE 1 EA
AT -

(4) JLFF - SCRARRE R 8% - DY EEMEEA T EGARE RN, 1
R ZA > AR A W R E R -
fEikEEL > MRAEN Tfe5], - EEE e daRE S I
L 7 s o ERS [ BEAE (E ARy - ALVEE SRR e
IERERY Tkl o RRIEE(ERE - EE
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When I appeal to fairness I pose a moral issue; when I lay down my con-

ception of fairness I try to answer it. (Ibid. 135)

frEs - TR | AR E ORE vague (I 2232 > T
1L AT standard ?

The clauses are vague only if we take them to be botched or incomplete or schematic
attempts to lay down particular conceptions. If we take them as appeals to
moral concepts they could not be made more precise by being more de-
tailed. (Ibid. 136)

JREN - ¥ Ko E Se s RHE / B ISP R R - N RRET R T
FEALL  BEERT T MR MRS T BREE o IMACETREERY
FTHIEZERET - BT E IR " BERE ) RO > S R AN (] (el A (i
st o EFOEEFE - AR L E R E BB R BB SO M - TR —
EBEIEMHA T FIIBUATETE T BE& 8, (conception)—ilfi AR FH SR B FE L
Er— i = A - I

So it is wrong to attack the Warren Court, for example, on the ground

that it failed to treat the Constitution as a binding text. On the contrary,

if we wish to treat fidelity to that text as an overriding requirement of con-
stitutional interpretation, then it is the conservative critics of the Warren

Court who are at fault, because their philosophy ignores the direction to

face issues of moral principle that the logic of the text demands. (Ibid.)

JREN » R E R N EEHEIREMEE - e TFIRN &R
B VEBEE - R MMRRAR T 5B SCARE R BT AR #1058 R A 2 B -
(PY) ER eI A mE SRS
1. DIEE2 R EN AR
ER BRI E A LR ER B E R 2 - AL ER S R
TERESCE (2006.5) F—EB S5

Proper constitutional interpretation takes both text and past practice as its

object: lawyers and judges faced with a contemporary constitutional issue
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must try to construct a coherent, principled, and persuasive interpreta-
tion of the text of particular clauses, the structure of the Constitution as a
whole, and our history under the Constitution—an interpretation that both
unifies these distinct sources, so far as this is possible, and directs future
adjudication. They must seek, that is, constitutional integrity. Fidelity to the
Constitution’s text does not exhaust constitutional interpretation, and on
some occasions overall constitutional integrity might require a result that
could not be justified by, and might even contradict, the best interpre-
tation of the constitutional text considered apart from the history of its
enforcement. But textual interpretation is nevertheless an essential part
of any broader program of constitutional interpretation because what those
who made the Constitution actually said is always at least an important
ingredient in any genuinely interpretive constitutional argument. (118)(Ital.
by Dworkin; bold by me)

DLPSOA ) B TEERER ) BiEREE - kit HpE R Al 2 i
RS2 e - ERTEKETE 1980 FAFRHT " H#2E (laW as integrity)
TRHVEAH R O - fEEFIFEIE - R ERL - BRSO A E
B 20 AR R EIR N E SO R - (HE A REERE T
e FHBEIGE 4T (an essential part) @ ] & BEE Lk 7 HEE » 20 B (LA EIK
Ao B S 3

2. HIFBEAEHIHAF AL 2

EREEMIEL » R IR 7 Ham s - —RUERAYE R R
BEEE  BELAEREFEEEE - WM MEEEA B i 7L T &
%ﬁ%gﬁﬁﬁ@ (meant to say) * [ EHEE WA E - T FRES
AR Al EERE AR AU B 0 R SCSE ¢ what they expected or hoped would be the

consequence of their saying what they did” -

SERXTOER LR - W ARSIV RE " iaeE ) 807 R
PIFEER ) MREE S T - HEARSIHET—EEERTREEN "X
BHER R T EE R A L BT R TR -

FregmlEs " HEEWRTTE | (meant to say) * FLENXFHAEEE W FE
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A HEEREFZ BRE BRI - hERE T H O MR &R -

FERH B A i = - PSR Al REZRIVIR R e 2l T e
AEFA L SR - SERREAGHE TR O TR R BATREFIFE R E
B E I ZEE A -

JERZIE IS B LM - fIanss / BIEREE L T RBREE A= EMHIET ) By
FERY TERES 5 o BURE MR I B R B AR P S A B R A R s PTElE
SEL R BRI REEG < E 2 - BRI E R HIY - SERI I NEBEZ B e -
il 2 B IR Y N SR BE AR AN R sE 2 SRS I E - AL e AERE - 05
/2 Scalia #&H 5 FHAHIF -

ke R ETEMRE - M B0 R EfE i a1 T LA
(fidelity to the Constitution) JFHl] » KRB & T EEEEL A= BIHIET ) -
AR TR BB A SIS - EXEME  ERMEHF
B E —JARET - M BT - BHRIERSNE TSR - BRPBE LT
ey RS BT ERE TRES ) EEFHEAE - BBl EEE? FE
AR FESREE b HIEEWMAR S TR, AUFIET - flaises s siE
FIEE WA G2 AR ) BBl A& FlanfE BEimeE
HAE - BE L BB EREER - SEZZE " HEEERE ) G
FAHEIHY 2

AR G > HE BRI AT RE R AY - T B SE— WA HE / R —
ﬂﬂf“ﬁlnﬁJ Bl T EAmE S 1YE sy - AR SR AR -
IERfERE BRI - ERIFAIMER - HF LA ETEEE (the moral
reading) 5% - 1F " FETF ) B TG A EAYEE -

T uﬁ

3. R EEEPUGE

REEm - fERESChE T TEEEEE B T PuaERE &
AirE s Ed E# A AR —EE R A (FHEREERAD) - REAES
FMEEZ “defer to their political intentions—their assumptions and expectations
as to how the clauses they wrote would be applied” - il &8 MEHIE S (8C&
WH ) BB F ORI ECE nlseE s B (E ZE A T

Tk B R M RE 1 — (il e 3 DA R R R TSR
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et - BRRIE N TR LEOR - R RERH M Frase Y wk L REAS k] B -
AP B AS P SO0 IO R SOAS e SR A5 2R

fERE XA T (A - BEESEHE > st ERS AR T REA
BT o (Ibid. 124) SE(EGITZEIGRY - 2 T IEEREAE ) FHRETER
[fe% - BT ZEOETBAVRE R - gUEMAY R T B DOE ) BCEEE
ZRAWREWEE[EOE > ZRUEERGEMAE T IERENE - HE
farc BRI - 2 T WMEREENGE - KRN 2t RE R Y, S
EE - itE R ELE SRR B AR e — AL B e A GE - 20R
ENEHEIR TR R T i 7T ZRNES - AR A SR ER
M EL B R - o] REA L HEBARR - (2 MEEmA - (R REFE MR RE R
RERGHNIES - 2575 Jod MRS RER > ERHEE A
MEBAVIMETG S - 2/ (E 58 = A FIRRRE -

(1) 7N

() BEARBERERER " FARFETF ) (originalism of principle)
(Brink, 2016: 286) * %t " A, &85 35 {5 E E R IEWERY
EER " HEEE, &0 AR - EEEREHEREHE T
FYIFEEGEERE - SORRREZEN - (HEWER K
ASUAR ) AregS R E R EEAELE " B 2% ) (integrity)
fEIT » Gmas LA SO EE MEFSE R ETTE - AN
RRHES G T SEELRTEERER o REE
KEHERERNS - EXEEIR IR "5 B EE S (Living
Constitutionalism) FLER¥#T

Q) B RFAHERYIAEERZEETE - 0] i b —EEE AR
1y BEERRAR R E TR - B ARF - (HEMABREZ TR
Wk - A4 BELATE IR B 203K - R BRI EEEE
s WABMER GG - P20 Lawrence Tribe » {87k H il
Ry Tribe FRfi# Tt LUK 52 R A en 93 5 - BB H Tribe BHERHIE K
MRFE -

(3) EFRTDARGEMER - T BT ) BEEmE N E ARG IR S EE R
7S - (HERE E - THERTIRES - ARERBBEE S
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FEFRETER  BEERE T SORERR ) fUERZ T - B2 R E fBIR
/S IRAYHEAF S £ 3RS - AR FofE ] [ BRI E LT 2
M - sEnEEEBRIRKEE » 228 WAL (Elena Kagan &
Ketanji Brown Jackson) FEE HF R H O BFELEES < EHEFEI
FRIFEERHREGRRE - HHIKEEAEERREL -

(4) TR EHREAHE TR T SCRER ) AP ER o P B
AILAES R B ERIRFTE 2 8 TR AERIRE - A SRS ) #ET - faHl
TP G S o (HREREE - B SR B R S T
i ZUE ZRER MR - f8IK & W] DA — (B FH & &7 B AR s R
o RESILA T B RIRE R R - BRI SR A R R
RIARE R - (BB B CH e AR - AR 2 R ek
H Hercules —£% » iDL M AT AR R EERAEE M » HE
e e T BRI o RS LAS TR, W

(5) ZFTLARHUERS - BT T EREEHER , Ay T EEGE ) HEN
LER B ERE - M AA R ARG - SR LRSI / R RSB

CERAT . RAKEIRE TE S, R TR, (FEEE or
not) * SLEFR » BRSNS » fEm R Al 2iEts - & FHVEMT » H
te ~ FBASE > BT T BUnHEm S ) iR DL - BRI |
T AR GERREE - hEE it -

(6) Rl thET - W e 5 — 1 » H—f7 it " 3G | (radical) B2 T4
H| 5w  (critical theory) —EIHEEZ » U A S F LR ED
wimg
Lawyers think we have to legitimate our legal arguments by asserting
that all we ask of law is interpretation. My point is that, in a democ-
racy, the Constitution also has to legitimate itself with people, .... In
this sense, fidelity, in law as in life, is a relationship, a two-way street:

Our fidelity to the Constitution is bound up with its fidelity to us.
(MacKinnon, 1997: 1779)

HHGERIASRS © T ERERE - iR FHEEE AR AR
HEIERETE ) DU " BAMTE SRR - W R EEH ET
Ak RGO GEEERIRENEE G - ] T A
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Jak | I

e REIEEE  SErEREE T H &

R —LEIRE - EAEHBEERETOEWES - ACE %
{E## MacKinnon 5 [30.2 % » BSEBAMBET AT - R A HE B IR
KR R TR - AIU T I A NIRRT S5 - AT
weEAL R REEE ) RE RN R - DR
o H)4 R R S T S e

—  [B{ER LAY AR ©
(—) it

R2 NIEE LR —REEPILAE R SRR ke —
EGWAEE  HEESEELKEREERS - MAGELE CHEEL
AR BRI LA E I EE -

FEXFMFPEEBRAEEE S - BEMNEBIEHBEERAER - £
IRAHYTH SR RE b JERZASE MR (AR e = SRR " 5L
JE B (freestanding) 1755 - 58 IR FA LR SLE AR EERETEAT B WA F7 Y T (H
[EMRY R, OEEERTEHR - HERIE=( > #2HHRFEERE
PEERNESE - MMTEEERER TEEE o AR R
# - MRS E R EEREr TR, B TEETE,

TSR E B EEFEMEEE=R E il aml g - (B yERR

Constitutional interpretation is not mathematics, and no one but a fool
would think his own constitutional judgments beyond any conceivable
challenge. We argue for our constitutional interpretations by offering the
best and most honest case we can for their superiority to rival interpreta-
tions, knowing that others will inevitably reject our arguments and that
we cannot appeal to shared principles of either political morality or consti-

tutional method to demonstrate that we are right. (Dworkin, 2006.5: 127)

e (AR GRS [ DL—BRE N L - b R 36 -
BN AR Karl Lowith PASZ Eric Voegelin HYgmfEE » & AREHE AL
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Frere EE RV HEE - Poid A Re /RS2 A NIy RAER, -
(=) F&{EEATLSEE S
DLt AT R Ry Bl B A5 B S

1. [E(EE RN F B L2 & B nIRE R

SR - (B (E B E s RS B VB S R IR AR 5
ML HARRIERY G AR - (HE DR R T B F SR B amEE - %K
TERE / FRANEA S M B SR T Bt & 52 -

2. EEE kA E

epg Hee e LABR - 2RISR B A asaam » e am Bl 7 i am A 5
ANES 28

AEREAREETR

BERRENER/ 7B (canon) :

ORJBHRRE : XFWCUR)—~AE—EEL— B (PRA/IWR)

Ot %

OEZRIES | FMENRME ; REESR | R AR (contra-legem) H)i¥3IS
o[ ?

—— AR R l%iﬁﬂﬁ/ Hith
(AR 1) h

canon
ZEER, | ER/NRENTR
e 3 BELBRM A VA

(B 1) ‘

A N

me ®EE/En

Vet Yok

O # (critique; Kritik) FTRERRE , € " /85 .
¥R E R HEE (meta-) N __PE(second-order) 73 #7151
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3. BUBH R EE

MFESE—FGHE L - FEBREREECEEERIEY) » ZE . iHYE
st n] DA R - 3 T &R E WY (parochial) | HYFEEES IR E B EL A FEE
A AN T A BORHE AR AR BH B s R o I - S0 E AR
By TSR ) Thie - —ERAREER T EMEH , BESIE 2 EZ 2 RE
EREOEEH T EEE ) (FReREREE R E B 2

4. FHHCOHILS
ER=FR - THEGEEE " EN BRI, BE T - 2ZEF
BHCHBUGHEERILY - BIFFBRNAIES - MREEXE K - =
AT VB AT
(1) FEE B - iy REFBEHI AR KA REE T - WA T
T AmER) MRS -
2) B AR RHESESE ML E A EZRAVE R REAH] - =2
FEF A B SRR BN TEd L S VD B R IB AR -
2B TRIHIAR P TGRSR B B - PREESCHA Y party - TTHAZF T
ERDRBEEEEATEERN LG ) - HIIGER R R’
Fik @ F 7 | & (democratic socialist) ° AEARSCHIAREKE - HEFEE{LL
MacKinnon FT&ft
I do know I could not work in the position of interpretation I do now, a
LUXURY I owe to those who got equality in there in the first place, be-

cause there would be no equality to interpret. And I would have less faith

in a Constitution that would deserve less. (Ibid.)(bold & capitalized by me)

(3) (RIRHITEI SRS RE T - RERTE - WO HEEME TS
R - BERIETFS TBGE | B REEREN T EEEY
Zef] < AT ARSI - S SR
BUATR(EZ BT ) BAEEOATT T E R 2

= EREE AR 6
(—) BESCRAYKIE " &

ChEREEL ) EeEEFEBratE / HEE - BEGEERSTE
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TGN RKEL P IS - bR THEBHCCENLRE I - IMEE 2 ERAEER
SRS T 5iEE ) 2 BEASCERRERSGE R R A RSB
OEE - EREFEECA B REEEN T OAER ) KL AERA
{5 - APRESEASOR LR L - BIBEREERC > T REE dt
& KAMHERGEETERS (REHHm L - HEEZE A IR -
JERGELEEEACRIELL) - (B T PEERE ) 8 TBIZ o DFE LA
"H% ) THAEER -

(=) BEEBRNENSOORE N SR

T RERERNE SRR - — BN ARy - BB
ORI FEEFRMER < B ERAER 1990 FRREEA LA
L% o PERF RIS R AR - T Y T R ) EE RN T
A o o SE BT AR R RE AR S R R B R R RS T B S R - AR
REANEBERE PRy - BIRE E BT - EKeteA NERELEAEE -

SR8 8 Scalia FY R T EE R FE RN E LR - for the
worse or for the better * FEFFELIA—FH T W |, FEBEEE THEEE
e e "ThEilk ) HEgEHRD "5, -

R R EEERE T2, () RHREREAFREMN - 11
i KR EERHK - PEHEEBHE T 2%, HEERHER - #
AT R BUR NS B RE S EH IR " &tk ) fIEHES /Bl & % -
B » BERRN _BJE T 22&581F | (backward-looking) * N E T FEARK |
(forward-looking) * /2 B &2 —ME# EAN A FE I T B Fin SEZ ik | (clear
and present trouble) HJR{E -

(=) retnt gryiEEE

B R ERE THHEMIZRE ) c EEREERER]
DU R » KR it & A2 (E " BRI K I fa R R EGATE S | (political
society in permanent crisis) * B¢E Al fETE s Tt ® o - SREIEE AL
REARER THHEMIZZIR G ) 29 - B8 NE2HamiraeeEk - A
R EEEF AT DGR - B T EbE e T Bk, o Wik
WAHE G EKIER TEZIRRE -
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MHEEEAE - tHET T a1 202 BRI BUGHRS  EL 7B %
B > FRMEE T AP, - (HEEWEMILZIE TR, - AR
BENTE CERE - BEOIKE - GLE T EE ) DY 31 5RaE0LS
B - R IR 28 (R5E 2 THAY [ GG /AR, o MR
EAER RGNS 2 I BCEAR A SR - "R ) AN TR -

BERRR TulRE IR E R o B 3 BRAVER I TR
ZHE ) EREE R A R - RSB R T R TR L
wLsE SRR R EIE B BEm g 5% T HERI ) (canon) » ARFESCHYE
B B AR — Ay - AR E R e AN g S v A AR > AR IRUE
SCHEAN - 5 E BE R AR - WETHIA AR 175 IR0A5 T RliERe
PEZCHE - RN THE) 4T ) BEBIRSASELE VN o RO ARy | EEGT
= I EEBEER AR T E SRS - A2 AR ELT

TR, Z—Ig2

W/ RFE - GEERMERE RSO ERM N FEES -
Ar Al DAEITR AR Ry — 1 T LR E ) (EOERE(RZ®R) 1R(E - E=2
CERRRE ) B T BGERE ) A RARARR - TEE AR T B M
HIEIEBET0 "Rk ) B TORfErE, -

WL EIEER - REESERNEEARAY) i EEEELE -
RS FIIRAERHY Dred Scott v. Sandford » {EFESRAIAERE - thig " Bl
55 | (antebellum jurisprudence) " fRYRME | B T BUE R | 2D B R R
Fe P RRHARITRG I 28 - (RN R, - S AR R E T E
BISCA TRV - IRIBEHEEE NI AR R E R SR T 5
[ER S ZREEH o (PR AR EERIE " EEEE ) PROR
FHEEARFETE > FEEH TR B -

= PEREEENBUGH

T ERTPERBEERNBUGE R Mg RE ' =RE
F o MHE=REBMEEWEETERF G S [HERN ' FHEXE

28 HZFBEAL , 2022, B HILHIRAAY S 4E B o

129



LR - (BB ERBUR HE ER R - B AR — (E e D B RSt
REPREHIEN Y - BIpEER | = REFR ) & ERAER ] R R
BRI - AERFEGC > e IR — S IRARER o fIA0 T hEE R
—&h AEREE PIRANE R - KArEER T RIEESR ) - BIERTHE R -
M Ak o DU SEie B HERAKES -

(—) BHEFRSERHRIERNE 7

AR —pataTe®] - bR 7 EEtEH] > AIRFE LR ZERNBEOGH
amEiE - ATREN VBN TR E ) MBI G - IR S A S EBUGH
e o A NRERRBIFEERD " BHESR ) BER - e Gt
ARG - AREANFE > KEFEYEEEET S HE
TR T8 A\ 2 FRYBIEREERE o Dred Scotr WITEIE L2 AR - B2
FESHREERESORERNAIG - ~EGEANE - B+ =8B EE
FEGE T BE ) B SEARE R AR ERIEE

ANETEAL - S SE R AR AR M E A WA T
BOPEESR ) 105 0 NMESEERZAL - B R W2 et - Fr e
ZEERTER - B EREM EZF TR - TS -

MEBEERL P 2 NEE - FTRE# Lepore Hi[EE S RAGEHIE Y » 30k
B —EDE S FE 2 N LB - SRR N EHE - 355k
A 21 TR 78 A B R A 8 AR 1558 N B8R - o am A
%5 F#INE A RIEZ2EGARERE X - AR S22 BEN
21 H B T8 S R X P BB R - S5 SUE B R s B E th R HE R
R T HHE RIS ERPOEHE -

wliE S AR E S MEF A DI —E R bt e D8 / Bl EE
R R —RBRE ERENE IR ER T LAY E &SRR
TRBIRBEGERDT TR - (R8T IREERE ) (Lawl - B ILAIH - fEE
By T BIEEE IR | (Staatsrechtslehre) HYFE I Fmdatam - ZE AR 2L -
HFFER BB AR o - BL— (BB B R -

AR R B R A L B B A B a2 7 2
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R (B eSO WENGH m IR EREN - ERFERAA - B MR
fisl s M el - (LRI PR R L E WA RN h B M 2 EiE
o SERTATREF RO > EEHAEARZAE R T AR EEBHKF ) 2
KRB R EEEER O & (i esE s B A R E &A= -

Setgt—E AR A GmRE S (6 TR & ) W ¢ EIEEE
EAERE P EARBIN ) AUE o SRS 23 R B T A SRR BEA IR
Bz T AMORE ) 2 TH%N  FEEEREGEDEEME T HER
AR - RFEEE THEARN ) (REZHE - Al DSCRRE[EHET -

P R R R B R R R O ERAE - BIANLERIR A » e E R e
T R RA B E B R0 - MBS WA B i R R RALE AR
PR - (HEHEREE I E S E ST BB R 2 " RE(L ) B
R T EREE ) RIEEEIAT RAE wm e E R T AR
HER P EOEBE o # T TEE Rl T REEERE - Wik
fHFaseamEHE EE ) R E% TEHS  RREARESREH
HEHERNREEE -~

"EAMER ) WA -ERMTBERA G - REBINERAEE
] DR AERER G H TIREEER ) AR T RAmE#E, - M
Ky MERBEANTERESE " ARZEHEKHER R G - &k
o 22 oL R MEPR AR ED o (Rr] DABRIGE —MREVAE LI T kS ) B AE
i HRERNEERE A T MEBBREEH AR, RIS
AL RIS B AR A A B RS R 2 L A A RER - JE
AE P KRB SRR Mg R -

ARSCHE Originalism #EE ks TR P&, B, 5 "= ALFEE T &
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