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! Perry (Respondent) v Raleys Solicitors (Appellant), [2019] UKSC 5. (13 February
2019)c FRB B 2 ko7 N FF 2 ¥ AHREFARLIEEFY ‘u‘ri‘f—r‘—? IR
Ay l‘%é BIP AR ERBARELERE > WA AEP EL 7L ALTE A2
25 R RER € A4 EF S1%OEM AR > RE T EE DI ORE @%
FOETA%NTEP AR EZEPTRRENT FRE - FRIAY 1T H
< : ['In both those types of situation (that is the future and the counter-factual) the
court occasionally departs from the ordinary burden on a claimant to prove facts on
the balance or probabilities by having recourse to the concept of loss of opportunity
or loss of a chance. Sometimes the court makes such a departure where the strict
application of the balance of probability test would produce an absurd result, for
example where what has been lost through negligence is a claim with substantial but
uncertain prospects of success, where it would be absurd to decide the negligence
claim on an all or nothing basis, giving nothing if the prospects of success were 49%,
but full damages if they were 51%: see Hanif v Middleweeks (a firm) [2000] Lloyd’s
Rep PN 920 per Mance LJ at para 17. A further reason why this is a generally
unrealistic approach is that most claims with evenly balanced prospects of success or
failure are turned into money by being settled, rather than pursued to an all or
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ordinary standard of proof required of a party who bears the onus in civil
litigation in this country is proof on the balance of probabilities. That
remains so even where the matter to be proved involves criminal conduct
or fraud... On the other hand, the strength of the evidence necessary to
establish a fact or facts on the balance of probabilities may vary
according to the nature of what it is sought to prove... "The seriousness of
an allegation made, the inherent unlikelihood of an occurrence of a given
description, or the gravity of the consequences flowing from a particular
finding are considerations which must affect the answer to the question
whether the issue has been proved ...") | 34 = 2. » fie 7 § A M4 G2
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2 @3 s % (HIGH COURT OF AUSTRALIA) 2% 4 5 28 2 ;2 ’fﬂ x P kB
I 0 4 B : https://www.hcourt.gov.au/ -

® Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd [1992] HCA 66; (1992) 67 ALJR
170; (1992) 110 ALR 449 (16 December 1992)

* %% Donald L Mathieson, Cross On Evidence 173,7th New Zealand Edition 2001.
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confiscation should be possible where a court is satisfied
that the property in question is derived from criminal
conduct. This does not mean that it must be established that
the property in question is derived from criminal conduct.
Member States may provide that it could, for example, be
sufficient for the court to consider on the balance of
probabilities, or to reasonably presume that it is
substantially more probable, that the property in question
has been obtained from criminal conduct than from other
activities. In this context, the court has to consider the
specific circumstances of the case, including the facts and
available evidence based on which a decision on extended
confiscation could be issued. The fact that the property of
the person is disproportionate to his lawful income could be
among those facts giving rise to a conclusion of the court
that the property derives from criminal conduct. Member
States could also determine a requirement for a certain
period of time during which the property could be deemed

to have originated from criminal conduct. ” * B 4zit # 3
W2 ERREFRTZREREN EATHE S ANEFRE
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