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J. Y. Interpretation No.623

J. Y. Interpretation No.623 (January 26, 2007 ) *

ISSUE: Is Article 29 of the Child and Juvenile Sexual Transaction Pre-
vention Act unconstitutional ?

RELEVANT LAWS:
Articles 11, 15, 23 and 152 of the Constitution ( &/ % + —
EaFLIESF L% - I 0F); Articles
19 and 34 of the United Nations Convention on the Rights of
the Child (523 #fI2>9% L4 iF ~ %= L w i) ; Articles
1, 2,22, 23, 24 and 29 of the Child and Juvenile Sexual Trans-
action Prevention Act (23§ 3 > #2254 EH % -
[ S N = N Nl = SN S - S MU S - SN N
= -+ 4 i%) ; Article 227 of the Criminal Code (#]iz % = 7
- L = i%) ; Article 80 of the Social Order Maintenance Act
(A ¢ f£ B 32 % ~ L i8 ) ; LY. Interpretations Nos. 414,
432,521, 577,594, 602 and 617 (@ 2P F % v - » 5 ~

/"):E:‘_:%fu‘a:z:"%’fu‘%:j::%u‘a:j{mﬁfu‘a:
A0 %A - BiEE) .
KEYWORDS:

Freedom of speech (3 #% p ¢ ) , commercial speech (F ¥
<% ) ,child (¥2% ), juvenile (> # ) , sexual transaction
(=2 % ), sexual exploitation (}+#£]¥]) , principle of pro-

portionality ( ** | & | ) , principle of clarity and defi

* Translated by Vincent C. Kuan.
** Contents within frame, not part of the original text, are added for reference purposes only.




2 J.Y. Interpretation No.623

etzungsdelikte (F %

Bod ) ek

niteness of law (= & p

FEE Bl ) , offense of danger;
Geahrdungsdelikte ( & * J° ) , offense of actual injury; Ver-
% J= ) , classified management ( 4 % ¢

32 ) |, right of work ( 1 i¥4# ) , freedom of occupation (E%‘« ES

HOLDING: Article 11 of the
Constitution guarantees the people’s free-
dom of speech for the purposes of ensur-
ing the free flow of opinions and giving
the people the opportunities to acquire
sufficient information and to attain selfful-
fillment. Such protected speech may be
political, academic, religious or commer-
cial speech and, depending on the nature
of the speech, the scope of protection and
restraints may differ. In the case of
commercial speech, if the information
contained therein, which is provided for
the purpose of lawful business and may
help the consuming public to make eco-
nomically sound decisions, is not false
and misleading, it should then be subject
to the constitutional protection of the
freedom of speech. Nevertheless, the

constitutional guarantee is not absolute.

RZFwmpd 02 ‘}—tifg“%iiiﬁl g s
LG ,g';&g&ﬁ
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To the extent that Article 23 of the Consti-
tution is complied with, the lawmakers
may impose adequate restrictions by en-
acting clear and unambiguous laws. The
foregoing has been made clear by this
Court in J.Y. Interpretations Nos. 414,
577 and 617.

Despite the fact that the information
which induces people to engage in unlaw-
ful sexual transaction is a form of com-
mercial speech, the legislators may none-
theless impose reasonable restraints on
such information as dictated by public
interests since it induces people to engage
in an unlawful activity. Article 29 of the
Child and Juvenile Sexual Transaction
Prevention Act as amended and promul-
gated on June 2, 1999, provides, “A per-
son who spreads, broadcasts or publishes
information in any advertisement, publi-
cation, broadcasting, television, electronic
signals, computer network or any other
media which may seduce, serve as a me-
dium for, suggest or by any other means
induce a person to engage in unlawful
sexual transaction shall be punished with

imprisonment for not more than five (5)
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4 J.Y. Interpretation No.623

years and, in addition thereto, may be sub-
ject to a fine of not more than
NT$1,000,000.”

ment, the foregoing provision is intended

By imposing punish-

to place a curb on the people who distrib-
ute any information whose content in-
cludes child and juvenile sexual transac-
tion or any information that induces chil-
dren or juveniles to engage in sexual ac-
tivity, or to distribute to children or juve-
niles or the general majority of uncertain
age any information that may induce the
average person to engage in unlawful sex-
ual transaction. Therefore, a person’s
conduct will not be subject to the said
provision if the information distributed by
him or her neither contains child or juve-
nile sexual transaction nor is intended to
induce children or juveniles to engage in
sexual transaction and necessary precau-
tionary measures have been taken to limit
the recipients of such information to those
who are eighteen years of age or older.
The aforesaid provision is a rational and
necessary means to achieve a significant
state interest in deterring and eliminating
the cases where children or juveniles be

come objects of sexual transaction, which

Ble PRRE? SEEBH - E 2
FUELEIIERTEZIETE S D
E B STiRPe2 pEALE LR
RiEH - L2 ERZZVHRA WA
$509 o T F AR - TRPRER 2
o IRE S R RAREH R A2
FABRES NG G AR e
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is not inconsistent with the principle of
proportionality embodied in Article 23 of
the Constitution. However, it should be
noted that, since there are different meth-
ods of obtaining information, including
electronic signals, computer networks and
such other media as advertisements, publi-
cations, broadcasting, television, etc., the
competent authorities should design a
classifyed management system if the
readers and viewers can be strictly differ-
entiated in light of the technological de-
velopments so as to comply with the prin-

ciple of proportionality.

REASONING: Article 11 of the
Constitution guarantees the people’s free-
dom of speech for the purposes of en-
sureng the free flow of opinions and giv-
ing the people the opportunities to acquire
sufficient information and to attain selfful-
fillment. Such protected speech may be
political, academic, religious or commer-
cial speech and, depending on the nature
of the speech, the scope of protection and
restraints may differ. In the case of

commercial speech, if the information

contained therein, which is provided for
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6 J.Y. Interpretation No.623

the purpose of lawful business and may
help the consuming public to make eco-
nomically sound decisions, is not false
and misleading, it should then be subject
to the constitutional protection of the
freedom of speech. Nevertheless, the
constitutional guarantee is not absolute.
To the extent that Artic-le 23 of the Con-
stitution is complied with, the lawmakers
may impose adequate restrictions by en-
acting clear and unambiguous laws. The
foregoing has been made clear by this
Court in J.Y. Interpretations Nos. 414,
577 and 617.

The information that induces people
to engage in unlawful sexual transaction is
a form of commercial speech that induces
people to engage in sexual intercourse or
obscene acts for a consideration (See Arti-
cles 2 and 29 of the Child and Juvenile
Sexual Transaction Prevention Act). As
for other speech that describes sexual
transaction or relates to the study of sexu-
al transaction, since it does not directly
induce people to engage in sexual inter
course or an obscene act, it is not consid-

ered as the kind of information that

0 AR I A A N 2
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induces people to engage in unlawful sex-
ual transaction, which is subject to Article
29 of the Child and Juvenile Sexual
Transaction Prevention Act, regardless of
whether any economic fruits are reaped
from such speech. Since it constitutes an
illegal conduct for a person to engage in
sexual transaction with a child or juvenile
or for a person who is eighteen years of
age or older to engage in sexual trnsaction
with another person eighteen years of age
or older (See Articles 22, 23 and 24 of the
Child and Juvenile Sexual Transaction
Prevention Act; Article 227 of the Crimi-
nal Code; and Article 80 of the Social Or-
der Maintenance Act), the information
which induces a person to engage in such
sexual transaction is information that in-
duces a person to engage in an unlawful
activity. Hence the legislators may im-
pose reasonable restraints on such infor-
mation as dictated by public interests.
As a child or juvenile is mentally and in-
tellectually immature, engaging in sexual
transaction with a child or juvenile is sex-
ual exploitation of him or her. More
often than not, the experience of sexual

exploitation will inflict permanent and
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8 J.Y. Interpretation No.623

irrecoverable mental or physical damage
on a child or juvenile while exerting a
profoundly negative influence on the so-
ciety. Therefore, to protect a child or
juvenile from engaging in any unlawful
sexual activity is a universally recognized
fundamental right (See Articles 19 and 34
of the United Nations Convention on the
Rights of the Child, adopted by the United
Nations General Assembly on November
20, 1989, and implemented on September
2, 1990) and thus a significant public in-
terest. Hence the State should be obli-
gated to take appropriate measures to
safeguard the mental and physical health
and sound development of children and
juveniles. Article 1 of the Child and Ju-
venile Sexual Transaction Prevention Act
provides, “This Act is enacted for the pur-
pose of preventing and eliminating the
events where children and juveniles are
treated as sexual objects.” The purpose

of the law is rational and legitimate.

Article 29 of the Child and Juvenile
Sexual Transaction Prevention Act as
amended and promulgated on June 2,

1999, provides, “A person who spreads,

REECERIEBAIENF S
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PR FTF S FpE AT AR S 4



broadcasts or publishes information in any
advertisement, publication, broadcasting,
television, electronic signals, computer
network or any other media which may
seduce, serve as a medium for, suggest or
by any other means induce a person to
engage in unlawful sexual transaction
shall be punished with imprisonment for
not more than five years and, in addition
thereto, may be subject to a fine of not
more than NT$1,000,000.” By imposing
punishment according to law on those
who distribute information that induces
people to engage in such sexual transac-
tion, the foregoing provision is intended
to outright eliminate the sexual exploita-
tion of children and juveniles. There-
fore, there is a crime where any infor-
mation that induces a child or juvenile to
engage in sexual transaction is distributed
whose content includes child and juvenile
sexual transaction, irrespective of whether
sexual transaction occurs in actuality, be-
cause a child or juvenile is in danger of
becoming the object of sexual transaction.
Besides, in the case of in formation whose

content does not include child or juvenile

sexual transaction or inducement of same
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10 J.Y. Interpretation No.623

to engage in sexual transaction, a child or
juvenile is nevertheless in danger of be-
coming the object of sexual transaction
because it is widely distributed to children
and juveniles under eighteen years of age
or the general majority of uncertain age,
thus including or potentially including
children and juveniles under eighteen
years of age in the group that may be se-
duced by such information. Therefore, a
crime will result once such information is
distributed regardless of whether unlawful
sexual transaction occurs in actuality.
However, if an actor objects to the truth-
fulness of the indicated facts presented by
the prosecutor in proving the actor’s vio-
lation of the aforesaid law and, in so ob-
jecting, has proved that the information
distributed by him or her neither contains
child or juvenile sexual transaction nor is
intended to induce children or juveniles to
engage in sexual transaction and neces-
sary precautionary measures have been
taken to limit the recipients of such in-
formation to those who are eighteen years
of age or older, such conduct will not be
subject to the said provision because nei

ther a child nor a juvenile is in danger of



becoming an object of sexual transaction.

To protect children and juveniles
from being sexually exploited due to en-
gaging in any unlawful sexual activity is a
universally recognized fundamental right
which should be treated as a significant
interest to be legally protected by the State.
By imposing criminal punishment, the
aforesaid provision is designed to outright
eliminate sexual exploitation of children
and juveniles by means of eliminating the
information that induces people to engage
in unlawful sexual transaction. As such,
it is an effective means to achieve the leg-
islative purpose of deterring and eliminat-
ing the cases where children or juveniles
become objects of sexual transaction.
Furthermore, in light of the significant
state interest in protecting a child or juve-
nile from engaging in any unlawful sexual
activity as contrasted with the restraints
imposed by law on the rights and interests
of those who provide information regard-
ing unlawful sexual transaction, the afore-
said provision does not go beyond the
necessary and reason able scope by im-

posing criminal punishment to achieve the
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12 J.Y. Interpretation No.623

legislative purpose of deterring and elimi-
nating the cases where children or juve-
niles become objects of sexual transaction
in that the law limits its application to the
information whose content includes child
or juvenile sexual transaction or induce-
ment of same to engage in sexual transac-
tion, or the distribution to children or ju-
veniles who are eighteen years of age or
younger or the general majority of uncer-
tain age any information that may induce
the average person to engage in unlawful
sexual transaction. Therefore, it is not
inconsistent with the principle of propor-
tionality embodied in Article 23 of the
Constitution. In addition, although the
terms “seduce, serve as a medium for,
suggest” as used in the law at issue are
indefinite concepts of law, the meaning
thereof is not incomprehensible to the
general public or to those who are subject
to regulation since it may be made clear
by examining the literal meaning thereof
and the construction of its legislative pur-
poses, which may be ascertained through
judicial review. Hence there should be

no violation of the principle of clarity

and definiteness of law (See J.Y.

TE 2025 %2 - S B BEEL
) e



Interpretations Nos. 432, 521, 594, 602
and 617).

Article 29 of the Child and Juvenile
Sexual Transaction Prevention Act pro-
vides for an offense of danger, whereas
Articles 22, 23 and 24 of the said Act, Ar-
ticle 227 of the Criminal Code, as well as
Article 80 of the Social Order Mainte-
nance Act, provide for an offense of actual
injury. As the two are different from
each other in terms of their requisite ele-
ments and legislative purposes, it is diffi-
cult to compare the severity and methods
of the respective penalties. Furthermore,
it should be noted that, since there are dif-
ferent methods of obtaining information,
including electronic signals, computer
networks and such other media as adver-
tisements, publications, broadcasting, televi-
sion, etc., the competent authorities
should design a classified management
system if the readers and viewers can be
strictly differentiated in light of the televi-
sion, etc., the competent authorities
should design a classified management

system if the readers and viewers can be

strictly differentiated in light of the tech
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14 J.Y. Interpretation No.623

nological developments so as to comply
with the principle of proportionality. In
respect of the petition made by Judge Ho
Ming-Huang of Taiwan Kaohsiung Juve-
nile Court, namely the Petitioner, which
summarily claimed that Article 29 of the
Child and Juvenile Sexual Transaction
Prevention Act is in conflict with Articles
15 and 152 of the Constitution, the Peti-
tioner merely mentioned that the law at
issue has indirectly resulted in restraints
on the people’s right of work or freedom
of occupation but failed to present any
argument pertaining to how it is contrary
to said constitutional provisions. Hence
there is hardly any concrete reasonning in
the Petitioner’s objective belief in the un-

constitutionality of the law.

Justice Tzu-Yi Lin filed dissenting
opinion.

Justice Yu-Hsiu Hsu filed dissenting
opinion in part.

Justice Tzong-Li Hsu filed concurring
opinion in part and dissenting opinion in

part.
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EDITOR’S NOTE:

Summary of facts:(1) The four Peti
tioners respectively published information
and messages on the web or disseminated
similar advertisements sufficient to induce
individuals to engage in sexual transac-
tions, and were conclusively convicted
under Article 29 of the Child and Youth
Sexual Transaction Prevention Act, which
provides that whoever publishes infor-
mation on a computer network sufficient
to seduce, broker, suggest or encourage a
person to engage in sexual transactions in
any way shall be penalized. The Peti-
tioners believed that the applicable provi-
sion above on which the final judgment is
based was inconsistent with the principle
of equity under Article 7, the freedom of
speech under Article 11, the principle of
clarity and definiteness of law and the
principle of proportionality under Article
23 of the Constitution, and requested an

interpretation.

(2) On a case involving a teenager
publishing information sufficient to in
duce, imply or encourage others to engage

in sexual transactions through computer
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16 J.Y. Interpretation No.623

network, the judge of the Kaohsiung Ju-
venile Court believes the applicable Arti-
cle 29 of the Child and Youth Sexual
Transaction Prevention Act may violate
the freedom of speech under Article 11,
the property right under Article 15, and the
principle of proportionality under Article
23 of the Constitution and filed a petition

for interpretati on.
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J. Y. Interpretation No.624 ( April 27, 2007 ) *

ISSUE: Is it contrary to the principle of equality to deny compensation
to those who were wrongfully imprisoned as a result of mili-
tary trials?

RELEVANT LAWS:

Articles 7, 9, 77 and 80 of the Constitution ( &/ % = £ ~ %
1 E~% - L0 5% ~Lig); Articles 1, 4, 11, and 17-
IV of the Act of Compensation for Wrongful Detentions and
Executions (L RREE 2 % - 15~ S i~ § L - 5%
L = 5% w38 ) ; Article 13 of the State Compensation Act
(R REEWH 2 %+ = i% ) ; Article 6 of the Act Governing the
Redress of Damages Inflicted on Individual Rights during the
Period of Martial Law (% BePFp A R X v 4R % 0] %
= #% ) ; Article 15-1(iii) of the Act of Compensation for
Wrongfully Handled Rebellion and Communist Espionage
Cases during the Period of Martial Law ( &% Bcpe2F 7 § %3t
TR F R FEHS LT 52 - %= 30) ; Article 2 of
the Act Governing the Handling of and Compensation for the
228 Incident (= = A E 2 EgR 2 4 (p2) Wikt % - %) ;
Points 2, 5, 13 and 14 of the Precautionary Matters on Han-
dling Compensation for Wrongful Detention and Execution
Cases (P4 L AR FEERFAILAFE S 8~ 57 8-

*  Translated by Vincent C. Kuan.
** Contents within frame, not part of the original text, are added for reference purposes only.
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FLtz8 % -Lveg); J Y. Interpretations Nos. 436 and
47T (P23 s =25 5w - = 5028 ) Article
1 of the Military Justice Act ( & ¥ % ]2 % — 15 ) ; Article 8
of the Martial Law ( ¢ fii2 % ~ i ) ; Article 2 of the Regu-
lation Governing the Division of the Power of Adjudication be-
tween Military Courts and Ordinary Courts during the Period
of Martial Law in the Taiwan Area (as repealed by the Execu-
tive Yuan on July 15, 1987 ) (& %% % 5 BcPF¥ & 2 {80 p
= 3@‘3"13{ LiERB AR EL A (AR L B
LI PREL) FZ0E) .
KEYWORDS:
Principle of equality (£ % R | ) , state compensation ( B R
Pt % ) ,compensation for wrongful imprisonment ( % j*Bs
¥ %% ), military trial (£ %
% %]) , period of national mobilization for suppression of the

communist rebellion (&  #% 3. pF4p ) | period of martial law
(& Beprgp ) **

% ) , criminal procedure (=

HOLDING: Article 7 of the
Constitution provides that all citizens of
the Republic of China shall be equal be-
fore the law. In enacting the Act of
Compensation for Wrongful Detentions
and Executions, the Legislature gives the
people whose personal freedom, life or

property is infringed upon the right to
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seek compensation from the State where
the State has enforced criminal procedure
against the people in criminal cases and if
the requirements set forth in Article 1 of
said Act are satisfied. The intent of Ar-
ticle 7 of the Constitution will not be ful-
filled unless all those whose freedoms or
rights have been infringed upon in a like

manner are subject to equal protection.

According to Article 1 of the Act of
Compensation for Wrongful Detentions
and Executions, where the State implements
criminal procedure and thus causes dam-
age to the people’s personal freedom, life
or property that is recoverable by resort-
ing to state compensation, such compen-
sation shall be limited to those people
whose freedoms or rights were infringed
upon in cases that were heard by judicial
authorities pursuant to the laws and rules
of criminal procedure, but excluding those
aggrieved persons wrongfully sentenced
to imprisonment in cases heard by mili-
tary courts according to the Military Jus-
tice Act. The foregoing provision has
thus discriminated against those people

whose freedoms or rights were infringed
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20 J. Y. Interpretation No.624

upon in a like manner and who should be
entitled to seek compensation for impris-
onment without justifiable cause. If an
aggrieved person sentenced to wrongful
imprisonment in a case handled under mil-
itary justice laws and regulations is denied
the right to claim compensation pursuant
to the Act of Compensation for Wrongful
Detentions and Executions, the state of
inequality suffered by such a citizen be-
fore the law would continue, and hence
would be in violation of Article 7 of the
Constitution. Although Point 2 of the Pre-
cautionary Matters on Handling Compen-
sation for Wrongful Detention and Execu-
tion Cases as jointly established and is-
sued by the Judicial Yuan and Executive
Yuan (hereinafter referred to as the “Pre-
cautionary Matters”) is consistent with the
intent of Article 1 of the Act of Compen-
sation for Wrongful Detentions and Exe-
cutions, the provisions thereof have de-
nied those citizens subjected to wrongful
imprisonment in cases handled under mili-
tary justice laws and regulations the right
to claim compensateon pursuant to the
Act of Compensation for Wrongful De-

tentions and Executions. As such, it is
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also contrary to the principle of equality.
In order to serve the constitutional pur-
pose first above mentioned, in respect of
those cases heard by the military courts
subsequent to the enforcement of the Act
of Compensation for Wrongful Detentions
and Executions on September 1, 1959, a
claim for state compensation may be filed
according to the Act of Compensation for
Wrongful

within two years as of the date of this In-

Detentions and Executions
terpretation if the requirements set forth in
Article 1 of said Act are satisfied prior to
the amendment to said Article 1 or the
enactment and enforcement of any law
regulating the compensation for wrongful
detentions and executions resulting from

military trials.

REASONING: Article 7 of the
Constitution provides that “all citizens
of the Republic of China, irrespective
of sex, religion, race, class, or party
affiliation, shall be equal before the

2

law.” In enacting the Act of Com-
pensation for Wrongful Detentions and
Executions, the Legislature gives the

people whose personal freedom, life or
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22 J. Y. Interpretation No.624

property is infringed upon the right to
seek compensation from the State where
the State has implemented criminal pro-
cedure against the people in criminal cases
and if the requirements set forth in Article
1 of said Act are satisfied. The intent of
Article 7 of the Constitution will not be
fulfilled unless all those whose freedoms
or rights have been infringed upon in a
like manner are subject to equal protec-

tion.

The criminal procedures enforced by
the State against the people in criminal
cases are further divided into judicial trial
procedures and military trial procedures in
this nation. The former is implemented
by the judicial authorities under the Code
of Criminal Procedure whereas the latter
is enforced by the military authorities ac-
cording to the Military Justice Act. Yet
the functionality and purpose of both are
to carry out prosecutions and punishments
against crimes. The judicial trial proce-
dure originates from the judicial power
provided under Article 77 of the Constitu-

tion. In contrast, the military trial proce-

dure is enacted by the Legislature
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according to Article 9 of the Constitution,
which provides, “Except for those in ac-
tive military service, no person shall be
subject to trial by a military tribunal,” be-
cause those who are in active military ser-
vice are under a special obligation to de-
fend the nation and a special criminal pro-
cedure against specific offenses commit-
ted by military personnel in active service
is necessitated by considerations of na-
tional security and military demands (See
Article 1 of the Military Justice Act).
Nevertheless, the powers of the military
prosecution and trial authorities to prosecute
and punish such specific offenses are also
a form of penal power exercisable by the
State, which, in essence, is part of the ju-
dicial power whose initiation and opera-
tion should not run counter to the consti-
tutional rationales regarding the judicial
power as embodied in Articles 77, 80 etc.
of the Constitution. Where such powers
concern the restrictions of the rights of the
military personnel, the applicable consti-
tutional provisions shall still be followed
(See J.Y. Interpretation No. 436). There-
fore, the judicial trial procedure and mili-

tary trial procedure—both criminal proce-
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24 J. Y. Interpretation No.624

dures-do not differ in nature, and, hence,
the injuries inflicted upon the people’s
freedoms or rights in such procedures do
not differ simply because the aggrieved
persons are parties in cases tried under
criminal procedural laws and regulations
or under military justice laws and regula-
tions. The constitutional principle of
equality will not be followed unless all

such aggrieved persons may seek state

compensation under the law.

As described above, the Military Jus-
tice Act is a special criminal procedure
law. Article 1 of the Act of Compensation
for Wrongful Detentions and Executions
provides, “An aggrieved person involved
in any case prosecuted under criminal
procedural laws or regulations may request
state compensation if one of the following
applies: (i) he or she has been detained
before a final non-prosecutorial disposition
or judgment of acquittal is rendered; or
(i1) he or she has been detained or served
a sentence before a judgment of acquittal
is rendered in a retrial or an extraordinary
appeal proceeding (Paragraph I). An

aggrieved person detained by means
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other than in accordance with the above-
mentioned laws or regulations may also
request state compensation (Paragraph II).”
The foregoing provisions are intended to
define the scope of compensation claima-
ble by the aggrieved persons whose per-
sonal freedom, life or property is in-
fringed upon in criminal cases prosecuted
under criminal procedural laws or regula-
tions. Although, by its literal construc-
tion, the law could have included the ag-
grieved persons wrongfully imprisoned in
cases prosecuted under military justice
laws or regulations, the legislators have so
unambiguously formulated the scope of
application and legislative plan for the law
that the Act of Compensation for Wrong-
ful Detentions and Executions only ap-
plies to the people whose personal free-
dom, life or property is infringed upon in
criminal cases heard by the judicial au-
thorities under criminal procedural laws
or regulations, but not to those people
whose personal freedom, life or property
is infringed upon in a like manner in cases
tried by the military authorities under
military justice laws or regulations. As

such, the said construction is not necessary.
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26 J.Y. Interpretation No.624

According to the legislative history of the
enactment of the Act of Compensation for
Wrongful Detentions and Executions,
the bill was first proposed in December
1952 and passed the third reading on June
2, 1959 (See the Legislative Yuan Ga-
zettes, 12™ Session, Vol. 4, p. 29, pp. 39-
44; 23" Session, Vol. 15, pp. 59, 72). In
light of the discussions and the process,
the lawmakers’ intent was to give the
people who are wrongfully imprisoned the
right to seek compensation from the State
where the State has enforced criminal
procedure against the people in criminal
cases and if the requirements set forth in
Article 1 of said Act are satisfied so as to
preserve human rights and protect the in-
nocent (See the Legislative Yuan Ga-
zettes, 12™ Session, Vol. 4, p. 39; 23"
Session, Vol. 11, pp. 11, 29, 40, 48, 50;
and Vol. 12, pp. 12, 39, 48). Nevertheless,
given the turmoil and commotion during
the periods of national mobilization for
suppression of the communist rebellion
and the martial law, the lawmakers decided
that it would be inappropriate to include

provisions regarding compensation for

wrongful imprisonment resulting from
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military trials in the Act of Compensation
for Wrongful Detentions and Executions
in order to ma intain military orders and
military discipline and to adapt the law to
the social environment of the time (See
the Legislative Yuan Gazettes, 231 Session,
Vol. 11, p. 8; Vol. 12, pp. 6, 35, 37, 38).
Accordingly, the legislators decided that
separate norms should be prescribed in
respect of the co-mpensation for wrongful
imprisonment arising from cases heard by
the military authorities under the military
justice laws and regulations and cases
tried by the judicial authorities under the
criminal procedural laws and regulations.
Hence, when the said law passed the third
reading, the Legislative Yuan resolved
that the Executive Yuan should draft a bill
in respect of the compensation for wrongful
imprisonment arising from military trials
and submit same to the Legislative Yuan
for its review (See the Legislative Yuan
Gazettes, 23" Session, Vol. 15, p. 72).
In light of the foregoing, it is clear that
the scope of compensation for wrongful
imprisonment provided in Article 1 of the
Act of Compensation for Wrongful De-

tentions and Executions does not cover
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the aggrieved persons wrongfully impris-
oned in cases prosecuted under military
justice laws or regulations. However,
the citizens are either in the military ser-
vice or not. Wrongful imprisonment in
criminal cases may include both judicial
trials and military trials. Failing any jus-
tifiable cause, equal treatment should be
given to the aggrieved persons in a wrong-
ful imprisonment cases, whether tried by
the judicial or military authorities.
Moreover, the applicable proceedings of a
military trial were different from those of
an ordinary criminal case during the peri-
od of martial law, were inadequate in
their remedial functions and were not as
sound as the judicial proceedings under
normal circumstances in safeguarding the
people’s personal freedom (See J.Y. In-
terpretation No. 477). Therefore, it
would be irrational to deny an aggrieved
person wrongfully imprisoned under such
proceedings the right to claim compensa-
tion. Therefore, in light of the purposes
of the system for the compensation for
wrongful detentions and executions, if the
legislators failed to give those people

whose personal freedom, life or property



is infringed upon in a like manner in cases
tried by the military authorities under
military justice laws or regulations the
same right to claim compensation as those
people whose personal freedom, life or
property is infringed upon in cases prose-
cuted under the criminal procedural laws
or regulations, there should be hardly any
justifiable cause and the constitutional
principle of equality would hence be vio-

lated.

It should be noted that a separate law
that should govern the compensation for
wrongful imprisonment arising from mili-
tary trials has yet to be enacted. Conse-
quently, whether in military service or not,
those who had suffered wrongful impris-
onment had no legal basis whatsoever to
seek state compensation from September
1, 1959, when the Act of Compensation
for Wrongful Detentions and Executions
came into effect, till June 30, 1981. Alt-
hough, as of July 1, 1981, state compensa-
tion could be sought pursuant to Article
12 of the State Compensation Act, which
provides, “If an employee of the Govern-

ment having the duty of a trial judge or a
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30 J.Y. Interpretation No.624

prosecutor infringes upon the freedoms or
rights of persons while acting within the
scope of his or her office or employment,
and is adjudicated to have committed a
crime when he or she performed the duty
of trial or prosecution, the provisions of
this Act shall apply,” the requirements for
seeking compensation as set forth in said
article are apparently stricter than those
set forth in Article 1 of the Act of Com-
pensation for Wrongful Detentions and
Executions. As a result, it is exceedingly
difficult for a person suffering wrongful
imprisonment due to a case prosecuted
under the military justice laws and regula-
tions to claim state compensation. In
contrast to those who were wrongfully
imprisoned in cases prosecuted under the
criminal procedural laws and regulations,
it is clearly unjustified discrimination. If
an aggrieved person wrongfully impris-
oned in a case prosecuted under the mili-
tary justice laws and regulations still
could not claim compensation under the
Act of Compensation for Wrongful De-
tentions and Executions, the inequality
before the law would continue for such a

person. In this sense, it is contrary to the
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intent of Article 7 of the Constitution.
As for the aforesaid Precautionary Matters
as jointly established and issued by the
Judicial Yuan and Executive Yuan, they
are an interpretative administrative regula-
tion ex officio established by the compe-
tent authorities for the purpose of apply-
ing the Act of Compensation for Wrong-
ful Detentions and Executions. Point 2
thereof provides, “The aggrieved person
referred to in Article 1-1 of the Act is ei-
ther a defendant detained by the judicial
authorities pursuant to the criminal proce-
dural laws and regulations or a convicted
person upon final judgment who has expe-
rienced the situation described in Subpara-
graph 1 or 2 of said Paragraph. The ag-
grieved person referred to in Paragraph II
thereof is one who is detained by means
other than in accordance with the criminal
procedural laws or regulations; provided
that the court shall have jurisdiction over
the cases concerned.” Although the said
article is consistent with the intent of Arti-
cle 1 of the Act of Compensation for
Wrongful Detentions and Executions, the
provisions thereof have denied the ag-

grieved persons subjected to wrongful
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imprisonment in cases handled under
military justice laws and regulations the
right to claim compensation pursuant to
the Act of Compensation for Wrongful
Detentions and Executions. As such, it

is also contrary to the principle of equali-

ty.

Despite the legislative discretion ex-
ercisable by the lawmakers, in order to
serve the constitutional purpose first above
mentioned, in respect of those cases heard
by the military courts subsequent to the
enforcement of the Act of Compensation
for Wrongful Detentions and Executions
on September 1, 1959, a claim for state
compensation may be filed according to
the Act of Compensation for Wrongful
Detentions and Executions if the require-
ments set forth in Article 1 of said Act are
satisfied prior to the amendment to said
Act or the enactment and enforcement of
any law regulating the compensation for
wrongful detentions and executions result-
ing from military trials. The two year stat-
ute of limitations set forth in Article 11 of
said Act should start to run as of the date

of this Interpretation. Article 4-1 of
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the Act of Compensation for Wrongful
Detentions and Executions provides, “The
authorities issuing the original disposition
or rendering the judgment of acquittal shall
have jurisdiction over the claims for com-
pensation for wrongful imprisonment; pro-
vided, however, that any claim made pur-
suant to Article 1-1I shall be subject to the
jurisdiction of the competent district
court.” Also, Point 5 of the Precaution-
ary Matters merely provides that the ordi-
nary court or prosecutor’s office shall
have jurisdiction over the claims for com-
pensation for wrongful imprisonment.
Upon the issuance of this Interpretation,
said jurisdictional provision would no
longer be adequate. In respect of the
claims for compensation for wrongful
imprisonment resulting from cases prose-
cuted under the military justice laws and
regulations, since the military prosecutor’s
offices or tribunals issuing the original dis-
position or rendering the judgment of ac-
quittal were either dissolved or reorganized
when the Military Justice Act was amend-
ed on October 2, 1999, the respective mil-
itary prosecutor’s offices or courts which

assumed their duties shall hence
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34 J.Y. Interpretation No.624

have jurisdiction over said claims. As
for the organization of the first instance,
methods of decision-making and the ser-
vice of the written decisions, the applica-
ble provisions of the Military Justice Act
may apply mutatis mutandis based on the
intent of Points 13 and 14 of the Precau-
tionary Matters. Once the relevant laws
and regulations are amended or enacted,
the aforesaid procedural matters shall be

handled in accordance with such amended

or enacted laws or regulations.

In addition, Article 17-IV of the Act
of Compensation for Wrongful Detentions
and Executions provides, “If an aggrieved
person has been compensated for the
same cause through other legal means, the
compensated amount so received shall be
deducted from the compensation payment
awarded under this Act.” The provisions
of Article 6 of the Act Governing the Re-
dress of Damages Inflicted on Individual
Rights during the Period of Martial Law,
Article 15-1(iii) of the Act of Compensation
for Wrongfully Handled Rebellion and

Communist Espionage Cases during the

Period of Martial Law, and Article 2 of
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the Act Governing the Handling of and
Compensation for the 228 Incident partially
merge with Article 1 of the Act of Com-
pensation for Wrongful Detentions and
Executions. Where a person commits any
offense against internal or external securi-
ty or any offense proscribed by the Pun-
ishment for Betrayers Act, or Anti-
Communist Espionage Act, he or she shall
be subject to the jurisdiction of the military
tribunal according to Article 8 of the Martial
Law and Article 2 of the Regulation Gov-
erning the Division of the Power of Adju-
dication between Military Courts and Or-
dinary Courts during the Period of Martial
Law in the Taiwan Area (as repealed by
the Executive Yuan on July 15, 1987 ).
It should also be noted that, as of the date
of this Interpretation, the relevant provisions
described above shall be heeded when han-
dling the claims for compensation for
wrongful imprisonment resulting from
military trials based on the intent hereof
so as to avoid double indemnity or com-

pensation for identical cause and facts.

Justice Yu-Hsiu Hsu filed concurring

opinion in part and dissenting opinion in
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part.

EDITOR’S NOTE:

Summary of facts: (1) The Petitioner
was suspected of being involved in cor-
ruption and was detent for 316 days by a
ruling of the district military court. The
Military High Court subsequently and

conclusively acquitted the Petitioner.

The Petitioner then requested com-
pensation for wrongful imprisonment but
was denied by the military court on the
ground that the detention was not a case
being prosecuted under the Criminal Pro-
cedure Code in accordance with Article 1
of the Act of Compensation for Wrongful

Detentions and Executions.

(2) The Petitioner was suspected of
illegally using Class II narcotics before
his compulsory military service, and was
subject to a month of rehabilitation and
observation in accordance with Article 20
of the Narcotics Endangerment Preven-
tion Act and ordered to enter the rehabili-
tation facility for mandatory treatment for

1 year by the Military District Court. The
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Petitioner appealed, and the Military High
Court revoked the original ruling, believing
that the assessment process by which the
certificate was issued was flawed and
could not be corrected. Therefore, the cer-
tificate should carry no evidentiary
weight. The military prosecutor subse-
quently decided not to seek indictment

and it was final.

The Petitioner argued that the man-
datory treatment after the expiration of
rehabilitation constitutes wrongful im-
prisonment, and petitioned for compensa-
tion. However, based on Point 2 of the
Precautionary Matters on Handling Com-
pensation for Wrongful Detention and
Execution Cases, the court dismissed the
petition on the ground that the Petitioner
was not detained in accordance with the
Criminal Procedure Code, nor does the
case subject to the jurisdiction of the

court.

(3) The two Petitioners then argued
that Article 1 of the Act of Compensation
for Wrongful Detentions and Executions,

which limits physical injuries to the
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enforcement of criminal procedures, and
Point 2 of the Precautionary Matters on
Handling Compensation for Wrongful
Detention and Execution Cases, which
limits the application to cases over which
the court has jurisdiction, contradict the
forcement of criminal procedures, and
right of equality under Article 7, personal
freedom under Article 8, and state com-
pensation under Article 24 of the Consti-

tution, and petitioned for interpretation.
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J. Y. Interpretation No.625 (June 8,2007 ) *

ISSUE: Are the Ministry of Finance directives constitutional in deny-
ing the refund of land value tax overpaid by reason of decrease
in land area as a result of resurvey carried out in the case of
overlapping boundaries of land ?

RELEVANT LAWS:

The Constitution, Article 143, Paragraph 1, the last sentence

(FE%-w=i%E% - 38 {6 ) ; Tax Collection Act, Arti-
cle 28 (fdF &4z % = - ~i%) ; Land Tax Act, Articles
14, 15 and 16 (2 » iz % v if ~ % -7 iF ~ %+ =
i% ) ; Ministry of Finance Directive Tai-Tsai-Shui-35521, Au-
gust 9, 1979 (Mpcdn2 L ~&E A 4 p SR FE =T T =
- ¥ ) ; Ministry of Finance Directive Tai-Tsai-Shui-33756,
May 10, 1980 (pszn= L4 £#37 % L p Spdfes = = -
I = ¥, ) ; LY. Interpretations Nos. 420, 460, 496 and 597
(PZrfEzse -0 220 24 ~7 4 - 5f3%
#) .

KEYWORDS:
land value tax (3 ¥ #&) , register of land value of owners

(¥ &ﬁ:“ = # ), notification of cadastral changes (3 4% £
#+3 4v) , cadastral resurvey (3 4& £ iF|) , modified land de-

scription registration ( 2 ¥ &+ ¥ { % 35 ) , overlap of

* Translated by Raymond T. Chu.
** Contents within frame, not part of the original text, are added for reference purposes only.
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boundary ( f ht € & )

, adjacent land ( #8% ) , farmland tax
(@ p&) , assessed land value (3 #% ) , re-assessed land
value (£ AT 2 § ) , progressive tax rate (% %’éfiii?

basic point of land value subject to progressive taxation ( % i&

A2 gL § ) |, re-measurement (AF 3 ) . **

HOLDING: The land value tax FEL 2 # b of2 fEHe > Tk
is levied on the basis of the total land val- 2 # %75 X &l - 2§29 £ 88 (3 )
ue computed on the value and acreage of T3 2 3 # 2 ¥ W2 G ATt L #
all lands owned by the landowner and  4L%F 5 FALAH - T IR Fid b ShiX

lying within the same county (or munici-
pality) or municipality under direct juris-
diction of the Executive Yuan and is as-
sessed according to the register of land
value of owners and details of notification
of cadastral changes prepared by the land
administration agency. If the result of the
cadastral resurvey carried out under the
law shows any variation in the acreage
from the area described in the land regis-
tration, the acreage shown in the modified
land description registration effected upon
ascertainment by the resurvey shall pre-
vail unless the result of the resurvey is
repudiated or it is found positively that the

resurvey operation is defective. Where the
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boundary of a plot of land is found upon
resurvey conducted by the land admin-
istration agency to be overlapping with
the boundary of an adjacent plot of land
and its acreage is thus decreased after the
resurvey, it means that the total land value
entered into the register of land value of
owners and computed on the basis of the
acreage described in the land registration
prior to such resurvey is incorrect, and the
resultant extra tax burden imposed on the
landowner must be regarded as “tax over-
paid due to errors in computation” under
Article 28 of the Tax Collection Act so as
to be consistent with the principle of

equality of actual taxation.

The interpretation made by the Min-
istry of Finance in its Directive Tai-Tsai
Shui-35521 of August 9, 1979, and in the
first sentence of paragraph 2 of its Di-
rective Tai-Tsai-Shui-33756 of May 10,
1980, to the effect that Article 28 of the
Tax Collection Act in respect of tax refund
is not applicable to the situation where the
land area is decreased due to overlapping
of its boundary with an adjacent plot of

land discovered upon cadastral resurvey is
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inconsistent with this Interpretation and
must be rendered inoperative as of the
date of delivery hereof. It is also pointed
out en passant that applications allowable
by this Interpretation for tax refund under
Article 28 of the Tax Collection Act may
be made retroactively for the land value

tax paid within the past five years only.

REASONING: The Constitution
provides in Article 143, Paragraph 1, the
last sentence: “Privately owned land shall
be liable to taxation according to its value
------ ” Accordingly, the Land Tax Act
provides in Article 14 that “land of an
assessed value shall be liable to payment
of land value tax, except where farmland
tax is levied thereon under Article 22
hereof,” and in Article 15 that “land value
tax is levied on the basis of the total land
value of all lots of land owned by each
landowner and lying within each county
(or municipality) or municipality under
direct jurisdiction of the Executive Yuan,”
and that “the term ‘total land value’ re-
ferred to in the preceding paragraph de-
notes the aggregated land value entered

into the register of land value of owners
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upon verification of the assessed or re-
assessed land value as duly effected by
each landowner.” The land value tax is
levied on a progressive rate, which is ap-
plicable if the total value of the land
owned by a landowner exceeds the basic
point of land value subject to progressive
taxation applicable to the municipality (or
city) or the municipality under direct ju-
risdiction of the Executive Yuan, wherein
the land lies, and the more the percentage
of land value is in excess of such basic
point, the higher the tax rate is (See Arti-
cle 16 of the Land Tax Act). Consequent-
ly, the more the acreage and the higher the
total value are of all lots of land owned by
a landowner in the same municipality (or
city) or municipality under direct jurisdic-
tion of the Executive Yuan, the heavier
the land value tax burden will be upon
him/her. Therefore, the landowner is en-
couraged to either make full exploitation
of his/her land or release and convey to
others the land which he/she may not
need. Besides, as we have made clear in
our Interpretations Nos. 420, 460, 496 and
597, where a competent agency has any

doubt in connection with the application
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of any statutory provision within its scope
of power, the rendering of an interpreta-
tion by the agency in line with its statuto-
ry functions is not against the doctrine of
taxation per legislation insofar as such
interpretation is consistent with the legis-
lative intent of the statute and the princi-

ple of equality of actual taxation.

The collection of land value tax is
processed by determination by the compe-
tent tax office of the municipality (or city)
or municipality under direct jurisdiction
of the Executive Yuan of the amount of
land value tax payable by the taxpayer for
each term according to the register of land
value of owners and details of notification
of cadastral changes prepared by the land
administration agency. A land value tax
payment form is then served upon each
taxpayer for payment of the tax to the des-
ignated office of the government treasury
within the time limit specified (See Arti-
cles 40, 43 and 44 of the Land Tax Act).
Since the land value tax is levied on the
basis of the total land value computed on
the acreage and value of all lands owned

by the landowner and lying within the
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same municipality (or city) or municipali-
ty under direct jurisdiction of the Execu-
tive Yuan and is charged on a progressive
scale, it must be levied on the basis of the
correct acreage of the land so as to be
consistent with the principle of equality of
actual taxation. Thus, if the result of ca-
dastral resurvey carried out under the law
shows any variation in the acreage from
the area described in the land registration,
the acreage shown in the modified land
description registration effected upon as-
certainment by the resurvey shall prevail
unless the result of the resurvey is repudi-
ated or it is found positively that the re-
survey operation is defective. Where the
boundary of a plot of land is found upon
resurvey conducted by the land admin-
istration agency to be overlapping with
the boundary of an adjacent land and its
area is thus decreased after the resurvey, it
means that the total land value entered
into the register of land value of owners
and computed on the basis of the area de-
scribed in the land registration prior to
such resurvey is incorrect, and the result-
ant extra tax burden imposed on the land-

owner must be regarded as “tax over
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46 J.Y. Interpretation No.625

paid due to errors in computation” under

Article 28 of the Tax Collection Act.

The interpretation given by the Min-
istry of Finance in its Directive Tai-Tsai-
Shui-35521 of August 9, 1979 that pro-
vides “where the acreage of a plot of land
of a landowner is found upon resurvey or
remeasurement carried out by the land
administration agency or due to division
of the land to be at variance with its area
entered in the general register of land val-
ue of owners based on which the original
tax office levied the land tax, the tax of-
fice must reassess the tax based on the
new acreage as of the year or term after
such new acreage is ascertained by resur-
vey, re-measurement or division of the
land; any overpayment or underpayment of
the tax due to increase or decrease of the
acreage by comparing the original and the
new land area need not aptly be refunded
or made good, as the case may be, by ap-
plication of Article 21 and Article 28 of
the Tax Collection Act.” And the Ministry
of Finance Directive Tai-Tsai-Shui-33756
of May 10, 1980, states in the first sen-
tence of paragraph 2 thereof that “Article
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21 and Article 28 of the Tax Collection
Act are certainly inapplicable to the situa-
tion where the area of the land of a land-
owner is found upon resurvey or re-
measurement carried out by the land ad-
ministration agency or due to division of
the land to be at variance with its area en-
tered in the general register of land value
of individual landowners based on which
the original tax office levied the land tax
because it is not attributable to fault in the
operation of the land administration agen-
cy, nor has the area registered been duly
corrected by the land administration agen-
cy, and the area has thus been already as-
certained.” The Ministry of Finance inter-
pretation given in the above-cited direc-
tives denying the applicability of Article
28 of the Tax Collection Act in respect of
tax refund to the situation where the land
area is decreased due to overlapping of its
boundary with an adjacent plot of land
discovered upon cadastral resurvey is in-
consistent with this Interpretation and
must be rendered inoperative as of the
date of delivery hereof. It is also pointed
out en passant that applications allowable

by this Interpretation for tax refund under
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Article 28 of the Tax Collection Act may
be made retroactively for the land value
tax paid within the past five years only,
and that this Interpretation is not applica-

ble to taxes other than the land value tax.

EDITOR’S NOTE:

Summary of facts: The Internal Rev-
enue Service assessed the land value tax
of the Petitioner’s forty-five parcels of
land to be more than NT$1,000,000. The
Petitioner disagreed and claimed that the
area of ten parcels of his land had de-
creased significantly after the resurvey in
early 1999, and the levy of property tax
based on the originally recorded area was
unfair to the tax payers. The Petitioner
requested for a refund of the various ex-
cessive land and property taxes over the
years and eventually filed an administrative
appeal but was dismissed by the Supreme

Administrative Court.

The Petitioner then requested an in-
terpretation on the ground that the two
administrative interpretations by the Min-
istry of Finance relied upon by the above

judgment, Tai Tsai Shui No. 35521 of
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August 9, 1979, and Tai Tsai Shui No.
33756 of May 10, 1980, in that the regula-
tion on tax refund does not apply to the
decrease of land area after the resurvey,
present the question of violation of Article

15 of the Constitution.
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J. Y. Interpretation No.626 (June 8, 2007 ) *

ISSUE: Is it unconstitutional to deny color-blind people the opportuni-
ty to be enrolled in the Central Police Academy under the gen-
eral regulation issued by said school in respect of student ad-
mission ?

RELEVANT LAWS:

Articles 7, 11, 21, 22, 23 and 159 of the Constitution ( % /% %

~2

e IR R = S s S = S el = S S
i~ %-F1+4i%); JY. Interpretations Nos. 380, 382,
450 and 563 (P E F= A 0% F= A-% T
T0% %7 =%5§3%) ; Article 5-1 (ii) of the Constitu-
tional Interpretation Procedure Act ( @/ Fe 2 F 32 % 12
% 7 0E % - 38 % - 30) ; Article 8 of the Organic Act of the
Ministry of the Interior ( b Fc$R E’.]%.‘« 7 % N GE) ; Article 2 of
the Organic Act of the Central Police University ( ¥ + # % <

§ e x| % = #% ) ; Central Police University General
Regulation in Respect of the 2002 Graduate School Admission
Examinations for Master’s Programs ( ¢ & &% < 4 -+ -

FERFPLYRIFIEIRFRLIHR) .

KEYWORDS:
General regulation for student admission (374 f§ & ) , uni-

versity self-government ( ~ § p ;5 ) , qualifications for

* Translated by Vincent C. Kuan.
** Contents within frame, not part of the original text, are added for reference purposes only.




right to education (

school admission ( » & F 1% ) , principle of legal reservation
(iE%F RP), self-government rules ( p o F ) ,
X KT ) , right of equality (L %
## ) , criteria for classification ( 4 #g &2 ) | discrimination
( £ %] #%:8) , biological defects (2 L4 F5) |
tiny (25 Btz § 4)

£ 41 ) , substantial relevance (% & B 5 ) **

, important public interest ( & & =
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strict scru-

HOLDING: Article 7 of the
Constitution provides that all citizens of
the Republic of China shall be equal be-
fore the law. Article 159 thereof further
provides that all citizens shall have an
equal opportunity to receive education,
which is intended to ensure that the peo-
ple shall have a fair opportunity to receive
education at various stages. According
to Point 7 (ii) and Point 8 (ii) of the Cen-
tral Police University General Regulation
in Respect of the 2002 Graduate School
Admission Examinations for Master’s
Programs, whether a person is color-blind
will determine if he or she is eligible to
enroll in said school. The purposes of

said provisions are to train professional

police talents who are equipped with both
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52 J. Y. Interpretation No.626

theoretical knowledge and real-world
techniques, and to attain effective use of
educational resources, thus improving the
quality of police administration and fos-
tering the development of a rule-of-law
nation. As such, the purposes are no
doubt important public interests. In light
of the wide range of police tasks, com-
plexity of police work, and frequent trans-
fer of posts, a police officer may be re-
quired to distinguish colors at any given
moment. Therefore, a legitimate reason
indeed exists when a color-blind person is
considered to be unsuitable for the police
profession. Given the above, the provi-
sions of said General Regulation for stu-
dent admission and the purposes thereof
are substantially related and thus are not
in conflict with Articles 7 and 159 of the

Constitution.

REASONING: When a citizen,
whose constitutional right was infringed
upon and for whom remedies provided by
law for such infringement had been ex-
hausted, has questions on the constitution-
ality of the statute or regulation relied

thereupon by the court of last resort in its
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final judgment, he or she may petition for
interpretation of the Constitution. The
foregoing is expressly provided under
Atrticle 5-1 (ii) of the Constitutional Inter-
It should be
noted that the Central Police University

pretation Procedure Act.

(hereinafter “CPU”) General Regulation
in Respect of the 2002 Graduate School
Admission Examinations for Master’s
Programs at issue is a general legal norm
prescribed and announced by the CPU
regarding its 2002 graduate school admis-
sion for master’s programs. As such, it
falls within the term “regulation” as de-
fined in the aforesaid Article 5-1 (i) of the

Constitutional

Act.

Interpretation Procedure

University self-government is within
the scope protected by the freedom of
teaching under Article 11 of the Consti-
tution. Universities are entitled to the
right of self-government in teaching,
research and learning. The scope of self-
government covers not only such matters
as internal organization, curriculum

models, research topics, scholastic apti-

tude evaluations, examination rules, and
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graduation requirements (See J.Y. Inter-
pretations Nos. 380, 450 and 563), but
also qualifications for admission so that a
university may thereby select its students,
maintain its quality, improve its competi-
tiveness, develop its characteristics, and
realize its educational ideals. Since a
university has the right of self-government
in regards to qualifications for admission,
it may hence set forth relevant qualifications
and requirements for admission by means
of self-governing regulations to the extent
that they are reasonable and necessary.
No violation of the principle of legal res-
ervation as provided for under Article 23
of the Constitution should arise as a result.
The CPU is a university established by the
Ministry of the Interior to achieve the dual
purposes of studying advanced police ac-
ademics and of training professional po-
lice recruits (See Article 8 the Organic
Act of the Ministry of the Interior and
Article 2 of the Organic Act of the Central
Police University). The said university
is subordinate to the Ministry of the Inte-
rior and is in charge of the training and

education of the police and thus is in-

volved in the improvement of the nation’s
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a police administration and the mainte-
nance of social order and safety. Alt-
hough it may be different from ordinary
universities due to the specialty of its or-
ganization and missions, the CPU may
nonetheless have the right of self-
government to a certain extent when it
comes to such matters as the teaching,
research and learning regarding the police
academics, including the qualifications
and requirements for admission, since its
mission statement includes the “research
and study of advanced police academics.”
Therefore, in respect of the qualifications
and requirements for admission, the CPU
set forth the Central Police University
General Regulation in Respect of the 2002
Graduate School Admission Examinations
for Master’s Programs at issue, which, in
nature, is a university’s self-governing
regulation. Where it specifically pro-
vides that passing the physical examina-
tion is a condition for admission, no viola-
tion of the principle of legal reservation
can be found since it does not go beyond
the scope of self-government. However,

the CPU’s exercise of its right of self-

government should be subject to the
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56 J.Y. Interpretation No.626

nature of its function. For instance, it
should not establish a department that has
nothing to do with police administration.
Besides, it goes without saying that it
should be subject to more state supervision
than ordinary universities so as to make
sure that it achieves functions mandated
under the state’s policy. Taking qualifi-
cations for admission as an example, if the
law authorizes the Ministry of the Interior
to formulate certain qualifications and
criteria for the CPU’s graduate school
admission for master’s programs based on
the specific requirements of its police pol-
icies and hence the CPU can only set forth
its general regulation for student admis-
sion and select its students based on such
qualifications and criteria, or if it further
requires that the general regulation for
student admission prepared by the CPU
be submitted to the Ministry of the Interior
in advance, it is not unconstitutional despite
the significant restriction of the CPU’s
right of self-government with respect to

student admission.

The Central Police University General
Regulation in Respect of the 2002 Graduate
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School Admission Examinations for Mas-
ter’s Programs at issue is a self-governing
regulation set forth by the CPU for the
purpose of formulating its qualifications
and requirements for admission. Where
it does not go beyond the scope of self-
government, there is no violation of the
principle of legal reservation. Nonethe-
less, it is still subject to the fundamental
rights provided for by the Constitution.
Point 7 (ii) of the General Regulation at
issue provides, “2. Items for Second Ex-
amination: oral examination and physical
examination------ ” Point § (ii) thereof
provides, “Others: The following tests
must be passed; those who fail these tests
will not be admitted------ 3. An examinee
who has any of the following conditions
shall be deemed to have failed the physi-
cal examination: ------ ability to distin-
guish colors — color blindness (provided
that a person suffering from dyschroma-
topsia will not be admitted to the Gradu-
ate School for Criminology and the Grad-
uate School for Forensic Science) -+--
Under the aforesaid provisions, whether
a person is color-blind will determine if
she is

he or eligible to
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enroll in said school, thus preventing a
color-blind examinee from being able to
attend the CPU for education. Further
review should be conducted to decide on
its constitutionality since it is likely to
infringe upon the individual’s right to ed-

ucation and right of equality.

In respect of the people’s right to ed-
ucation, it may be further divided into the
“right to receive a civil education” and the
“right to receive education other than a
civil education.” The former right is
expressly provided for under Article 21 of
the Constitution, which is intended to en-
able the people to demand that the State
provide civil education benefits and to
obligate the State to so perform. As for
the people’s right to receive education
other than a civil education, Article 22 of
the Constitution also guarantees it (See
LY. Interpretation No. 382). Nevertheless,
in light of the limited educational resources,
it is the student’s right to ensure that the
State does not arbitrarily restrict or deprive
him or her of the right to receive education
at school that is guaranteed, but not the

right to demand the grant of admission
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to school or provision of any particular
education benefits. Therefore, if a school
other than a civil-education school sets
forth specific admission qualifications to
preclude unqualified examinees from ad-
mission (e.g., the CPU’s general regula-
tion for admission’s preclusion of a color-
blind examinee from being admitted to
said university), it does not necessarily
infringe upon such examinees’ constitu-
tionally guaranteed right to education.
Except where any relevant qualification or
requirement for admission violates Article
7 of the Constitution, which provides that
all citizens of the Republic of China shall
be equal before the law, and Article 159
thereof, which provides that all citizens
shall have an equal opportunity to receive
education, thus unjustifiably restricting or
depriving the people of a fair opportunity
to receive education, there is no conflict

with the Constitution.

As for the issue of whether the dis-
criminatory standards for classification
based on color blindness as provided for
in the General Regulation in question in-

fringes upon the fair opportunity of all
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people to receive education and hence
violates the principle of equal protection
by precluding color-blind examinees from
being admitted to the school, said General
Regulation should be subject to strict
scrutiny because color blindness is a bio-
logical defect beyond human control, the
discrimination concerns the constitution-
ally guaranteed equal opportunity to re-
ceive education, and education plays a
profound role in an individual’s choice of
jobs, career planning and sound develop-
ment of personality, and is even closely
related to a person’s social status and the
distribution of the State’s resources.
Therefore, in order to judge whether the
General Regulation at issue is contrary to
the principle of equal protection, one
should determine whether the purposes to
be achieved are important public interests,
and whether the standards for classifica-
tion and discriminatory treatment are sub-

stantially related to such purposes.

Since the CPU is charged with the
dual missions of studying advanced police
academics and training professional police

recruits, all of its students are expected to
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join the police force after graduation to
devote themselves to the maintenance of
the social order and peace of the State,
and to combine theoretical knowledge and
real-world techniques in carrying out po-
lice tasks. If a student is enrolled in a
police education program but is not able
to perform the real-life job of a police of-
ficer and the maintenance of social order
and peace, the purposes of the CPU’s es-
tablishment will simply be defeated. In
order to achieve said purposes and effec-
tively use the educational resources, free-
dom from color blindness is a condition
for admission, thus precluding those who
are not suitable for the position of police
officer. Since the said purposes, if
achieved, would be conducive to the im-
provement of the quality of police admin-
istration, and would help maintain or im-
prove social order and peace, human
rights protection, the police image and the
prestige of law enforcement, thus further-
ing the development of a rule-of-law na-
tion, they are certainly important public
interests. In light of the wide range of

police tasks, complexity of police work,

and frequent transfer of posts, a police
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62 J. Y. Interpretation No.626

officer may be required to distinguish col-
ors at any given moment. Therefore, a
legitimate reason indeed exists when a
color-blind person is considered to be un-
suitable for the police profession. Given
the above, the provisions of said General
Regulation for student admission, in pre-
cluding color-blind people from admis-
sion and concentrating limited educational
resources on training and cultivating those
students who are suitable for the police
profession, are substantially related to the
purposes to be achieved. Under the cur-
rent system, the CPU’s graduates still
have to take the specific examination for
the police profession and will qualify as
police officers only after passing said exam-
mation. Besides, the CPU’s students do
not have any public fund appropriated for
their tuition, nor are they required to per-
form the police functions upon their grad-
uation. As such, the CPU neither guar-
antees any graduate a police job nor com-
pels any graduate to perform such job af-
ter their graduation. Despite the above,
the CPU may still pursue the purposes of
fulfilling its missions and effectively us-

ing the educational resources as



long as it falls within its decision-making
power. In addition, the means of pre-
cluding color-blind people from admis-
sion indeed is conducive to the achieve-
ment of the aforesaid purposes. Given
the above, the provisions of said General
Regulation for student admission and the
purposes thereof are substantially related
and thus are not in conflict with Articles 7

and 159 of the Constitution.

EDITOR’S NOTE:
Summary of facts: The Petitioner
took the entrance exam for the Master of
Law Program at the Central Police Uni-
versity. The first round was the written
examination, and the second round en-
tailed an interview and a physical exami-
nation. Having passed the first round,
the Petitioner was diagnosed to have deu-
teranopia on both eyes by the Central Po-
lice University, which then disqualified
the Petitioner on the ground that the re-
quirements for physical fitness under
Points 7 (ii) and 8 (ii) of the Admissions

Rules was not met due to ,color-blindness.

Having exhausted all administrative
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64 J.Y. Interpretation No.626

remedies, the Petitioner deemed the
abovementioned rules applied by the Su-
preme Administrative Court in making its
decision violate the principle of legal res-
ervation and infringed upon the Petition-
er’s right to receive education and right of
equality, and filed the petition for inter-

pretation.
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J. Y. Interpretation No.627 (June 15,2007) =

ISSUE: What is the scope of presidential immunity? Can the presi-
dent ever claim the state secrets privilege? If so, what is the
scope of such privilege ?

RELEVANT LAWS:

Articles 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 52, 53, 56 and
104 of the Constitution; Articles 2-1II, -III, -IV, -V and -VII, 3-
I, 5-1, 6-11, 7-11, 9-I (i) and (ii) of the Amendments to the Con-
stitution (FiZ %=+ FE~F= L2~ 5=+ 0F - %
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ticle 304 of the Code of Civil Procedure ( X ¥ 73 /% % = 7
% w %) ; Articles 134-II, 176-1, 179-I1, 183-II, 230-IIT and
231-11I of the Code of Criminal Procedure (=¥ #7322 % —
P2t @ES B % -F- o iF2- ~F-F - 4
EE S -F AR A S LR
B~ F%ZF=L-i5% =5); Articles 2, 4, 7-1 (i), 11 and

*  Translated by Vincent C. Kuan.
** Contents within frame, not part of the original text, are added for reference purposes only.
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12 of the State Secrets Protection Act ( ] 7i% % %L+ %
N U e SN - 3 T - S S M N
= %) ; Regulation Governing the Court’s Safeguarding of
Secrets in Handling Cases Involving State Secrets (/% Fay%
w%i@%ﬁ@%ﬁ@?ﬁiﬁé);mmM6}H@)

; Article 5-1 (11) of the Con-
ES EFNPE R LA

e I - A Y v
stitutional Interpretation Procedure Act (
RREEFRTIEF-F Y- ).

KEYWORDS:

Presidential criminal immunity (44,422 % 2354 48 ) , crimi-

nal prosecution (7| F }+ 2. 377 ) , state secrets privilege

(R 738 % FH ) , presidential state secrets privilege (4%,
SR RIS R 3 ) , ad hoc collegiate bench (3 %] & 3k
Be) |k

HOLDING:
L. Presidential Criminal Immunity

Atrticle 52 of the Constitution provides
that the President shall not, without hav-
ing been recalled, or having been relieved
of his functions, be subject to criminal
prosecution unless he is charged with hav-
ing committed an act of rebellion or trea-
son. The said provision is so formulated

as to pay respect to and provide protection

R :
- BB TNEBLE
EHFIT Lo ERT B ‘cufza
PR RN 2L A A IR 7
'ﬁﬂzjzi&;olm«ﬁﬁg¢~wa;
CER R B SRF 2RI
Hehk i Y EARL %&

iﬁt%%
3 ERE NN

oyt oz oA ,x{_h'l

>
>

ESRNRN %}{ﬁ;f' ﬁt_?i‘- °



for the President, being the head of the
State, for his special status as Commander
of the Army, Navy and Air Force and as-
suming other important duties internally,
and representing the Republic of China
externally. This Court has so opined in

J.Y. Interpretation No. 388.

It has been made clear in J. Y. Inter-
pretation No. 388 that where the President
commits a crime other than rebellion or
treason, the prosecution for such crime is
to be only temporarily withheld, and the
application of the Criminal Code or rele-
vant laws which provide for criminal pun-
ishment is not permanently excluded.
As such, it is merely a temporary proce-
dural barrier, rather than a substantive
immunity from any criminal liability on
the part of the President. Therefore, the
phrase “not ----- subject to criminal pros-
ecution” as provided for under Article 52
of the Constitution shall be so construed
as to mean that the criminal investigation
authorities and the trial courts may not
treat the President as a suspect or defend-
ant and proceed with any investigation,

prosecution or trial against the President
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68 J. Y. Interpretation No.627

during his presidency for any criminal
offense committed by him other than re-
bellion or treason, provided that any
measure not directly concerning the es-
teemed status of the presidency and exer-
cise of the presidential authorities, or
prompt inspection and investigation of the

crime scene may still be conducted.

Presidential criminal immunity does
not extend to the evidentiary investigation
and preservation directed at the President
for a criminal case involving another per-
son. However, if, as a result, the Presi-
dent is suspected of having committed a
crime, necessary evidentiary preservation
may still be conducted pursuant to the
intent of this Interpretation although no
investigation may be commenced against
the President, regarding him as a suspect
or defendant. In other words, in light of
the esteemed status of the presidency and
the protection of the exercise of the presi-
dential authorities provided for under Ar-
ticle 52 of the Constitution, the Presi-
dent’s person may not be restrained when
any measure and evidentiary preservation

is conducted that is not subject to

-
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presidential criminal immunity. For in-
stance, no detention or search, inspection
or examination of his person may be con-
ducted, nor should the ordinary exercise
of the presidential authorities be impeded.
Where it is necessary to search any par-
ticular place concerning the President so
as to arrest any particular individual, or
seize any specific object or electronic rec-
ord, the legislative branch should formu-
late additional provisions regarding the
President in respect of the restrictions on
the places to be searched, the grounds on
which the President may reject the search
or seizure, as well as the specific proce-
dures for judicial review and objections.
Except with the President’s consent, prior
to the implementation of such law, the
competent prosecutor shall file a motion
with a five-judge special tribunal at the
High Court or its appropriate branch,
which shall be presided over by a senior
division chief judge and shall review the
adequacy and necessity of the relevant
searches and seizures, irrespective of
whether the aforesaid particular place,
object or electronic record concerns any

state secrets. Without an affirmative
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ruling given by the special tribunal, no
such search or seizure may be conducted,
provided that the places to be searched
shall exclude the places where the Presi-
dent carries out his functions and resides.
The relevant provisions of the Code of
Criminal Procedure shall apply mutatis
mutandis to the procedure for filing an

interim appeal.

Furthermore, presidential criminal
immunity does not extend to his duty to
testify as a witness in a criminal case in-
volving another person. Nevertheless,
when the criminal investigation authorities
or the trial courts consider the President as
a witness in a criminal procedure involving
someone else as a defendant, Article 304
of the Code of Civil Procedure shall apply
mutatis mutandis so as to show respect for
the presidency. The said provision reads,
“Where the witness is the Head of the

State, the examination shall be conducted

at the place of his/her choosing.”

The presidential privilege or immunity
from criminal prosecution is designed for

the office of the President. Therefore,
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the President is the only person that enjoys
such privilege. In principle, the individual
who serves as the President may not waive

said privilege.

II. Presidential State Secrets Privilege
Subject to the scope of his executive
powers granted by the Constitution and
the Amendments to the Constitution, the
President has the power to decide not to
disclose any information relating to na-
tional security, defense and diplomacy if
he believes that the disclosure of such in-
formation may affect national security and
national interests and hence should be
classified as state secrets. Such power is
known as the presidential state secrets
privilege and should be given due respect
by the other state organs if the exercise of
their official authorities involves any such

information.

Based on the presidential state se-
crets privilege, the President should have
the right to refuse to testify as to matters
concerning state secrets during a criminal
procedure, and, to the extent that he may

refuse to so testify, he may also refuse
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to produce the relevant evidence. The
legislative branch should formulate addi-
tional provisions regarding the President in
respect of the requisite elements and appli-
cable procedure for the refusal to testify
and refusal to produce relevant evidence.
Prior to the implementation of such law,
the President should elaborate on whether
the questioning and statements relating to
state secrets that fall within the scope of
the presidential state secrets privilege, or
the production and submission of the rele-
vant evidence, will jeopardize national
interests. Failing any justification, the
competent prosecutor or trial court should
consider the circumstances on a case-by-
case basis and make a disposition or rul-
ing in accordance with Articles 134-II,
179-11 and 183-II of the Code of Criminal
Procedure. If the President is not satis-
fied with the prosecutor’s or the trial
court’s disposition or ruling to overrule
his refusal to testify or refusal to produce
relevant evidence, he may raise an objec-
tion or interim appeal based on the intent
of this Interpretation, and such objection

or appeal should be heard by the aforesaid
five-judge special tribunal at the High
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Court or its appropriate branch, which
shall be presided over by a senior division
chief judge. Prior to the issuance of any
ruling by the special tribunal, the en-
forcement of the original disposition or
ruling should stay. The applicable provi-
sions of the Code of Criminal Procedure
should apply to the rest of the objection or
interim appeal proceedings. If the Presi-
dent has justified in writing that the rele-
vant testimony or production of evidence
is likely to jeopardize national interests,
the prosecutor and the court should give
such justification due respect. Only the
prosecutor or trial judge can preside over
the President’s testimony and production
of relevant evidence under confidential
proceedings to determine if it is likely to
jeopardize national interests. Even
where the President’s testimony is given
or the relevant evidence is produced under
confidential proceedings, it should be
deemed to be likely to jeopardize national
interests if the prosecutor or the court, in
using it as the basis on which the investi-
gation or judgment is concluded, nonethe-
less reasonably raises national security

concerns.
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In determining whether the relevant
provisions of the State Secrets Protection
Act and the Regulation Governing the
Court’s Safeguarding of Secrets in Han-
dling Cases Involving State Secrets
should apply to the trial proceedings in
any particular case where information
already submitted by the President is in-
volved, the trial court should consider
whether the President has duly classified
the relevant information and determined
the classification period in accordance
with Articles 2, 4, 11 and 12 of the State
Secrets Protection Act. If the information
1s not classified as state secrets, the afore-
said proceedings will not be applicable.
However, if, during the trial, the President
for some reason changes his mind and
reclassifies the information in question as
state secrets, or otherwise produces any
other duly classified state secrets, the
court should then continue the trial in ac-
cordance with the relevant proceedings
mentioned above. As for the proceedings
already conducted, there should be no viola-

tion of the relevant provisions of the State

Secrets Protection Act and the Regulation
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Governing the Court’s Safeguarding of
Secrets in Handling Cases Involving State
Secrets. In determining whether the
hearing of the testimony or evidence clas-
sified as state secrets by the President may
jeopardize national interests, the aforesaid
principles should be followed. Further-
more, the prosecution’s investigation pro-
ceedings should also be conducted under

the foregoing principles.

III. Preliminary Injunction

It should be noted that it is no longer
necessary to deliberate on the petition for
preliminary injunction in question now
that an interpretation has been given for

the case at issue.

REASONING:
I. Presidential Criminal Immunity

The exercise of the criminal judicial
power is intended to enforce criminal jus-
tice. The immunity or privilege from
criminal prosecution for heads of states
originated from the concept of a divine
and inviolable kingship during the auto-
Modern democracies differ on

cratic era.

the provisions regarding presidential
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criminal immunity. The existence, con-
tents and scope of presidential criminal
immunity do not have any direct connection
with the institution of the central govern-
ment. Furthermore, it is not an essential
idea of constitutional law, but rather a
decision of constitutional policy made by

the respective states.

Article 52 of the Constitution provides,
“The President shall not, without having
been recalled, or having been relieved of
his functions, be subject to criminal pros-
ecution unless he is charged with having
committed an act of rebellion or treason.”
This is known as presidential criminal
immunity. In nature, it restricts the
state’s judicial power to administer crimi-
nal justice and grants the President the
privilege not to be subject to criminal
prosecution without having been recalled
or having been relieved of his functions,
unless he is charged with having commit-
ted an act of rebellion or treason. As such,
it is an exception to the principle of equal
justice for all under the law as embraced
by rule-of-law nations.

The exception is

a constitutional policy decision that is so
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formulated as to pay respect to and pro-
vide protection for the President, being
the head of the State, for his special status
as Commander of the Army, Navy and
Air Force and assuming other important
duties internally, and representing the Re-

public of China externally.

The first part of the Holding of J. Y.
Interpretation No. 388 as announced on
October 27, 1995 reads, “Article 52 of the
Constitution provides that the President
shall not, without having been recalled, or
having been relieved of his functions, be
subject to criminal prosecution unless he
is charged with having committed an act
of rebellion or treason. The said provision
is so formulated as to pay respect to and
provide protection for the President, being
the head of the State, for his special status
as Commander of the Army, Navy and Air
Force and assuming other important du-
ties internally, and representing the Re-
public of China externally.” The first
paragraph of the Reasoning of said Inter-
pretation reads, “Article 52 of the Consti-
tution provides that the President, unless

he is recalled or discharged, shall not be
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subject to any criminal prosecution except
being charged with crimes in relation to
rebellion or treason.  This provision is so
formulated as to pay respect to and pro-
vide protection for the President, being
the head of the State, for his special status
as Commander of the Army, Navy and
Air Force, promulgating laws, appointing
and discharging civil and military officers
internally, and representing the Republic of
China externally. By this provision, the
President’s exercise of his powers can be
ensured and political stability and the de-
velopment of foreign relations can be
maintained. However, the privilege or
immunity which excludes the President
from criminal prosecution is designed for
the post of the President. It is neither
given for personal protection, nor is it
granted without limitation. If the Presi-
dent commits crimes in relation to rebel-
lion or treason, he shall be subject to crim-
inal prosecution. As to situations under
which the President commits a crime oth-
er than rebellion and treason, the prosecu-
tion for such crime is to be only temporar-

ily withheld. The application of the

Criminal Code or relevant laws
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which provide for criminal punishment is
not permanently excluded.” The said
interpretation has already given a binding
opinion on the purpose of Article 52 of
the Constitution, the nature of presidential
criminal immunity, the person to be pro-
tected and the effects thereof. Based on
the intent of said interpretation, the Presi-
dent’s immunity from criminal prosecu-
tion is merely a temporary procedural bar-
rier, rather than a substantive immunity

from any criminal liability on the part of

the President.

The Constitution has been amended
several times since October 27, 1995.
The institution of the central government
has undergone numerous changes, e.g.,
direct presidential election, presidential
appointment of the premier, abolition of
the National Assembly, the Legislative
Yuan’s vote of no confidence against the
premier, and the presidential power to
dissolve the Legislative Yuan upon the
latter’s vote of no confidence against the
premier. However, in view of the current

Constitution, the President still has the

powers and authorities enumerated in the
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Constitution and the Amendments to the
Constitution whereas the executive power
is, in general, vested in the Executive Yu-
an in accordance with Article 53 of the
Constitution. The provision regarding
the countersign provided for under Article
37 of the Constitution has only been min-
imally modified. =~ Moreover, as men-
tioned above, the existence and scope of
presidential criminal immunity do not
necessarily have anything to do with the
institution of the central government.
And, the nature of presidential criminal
immunity remains unchanged, which is
intended to restrict the state’s judicial
power to administer criminal justice and
also to pay respect to and provide protec-
tion for the special status of the President.
Therefore, Article 52 of the Constitution
does not have to be otherwise construed
due to the multiple amendments to the

Constitution. Hence, it is unnecessary to

modify J.Y. Interpretation No. 388.

In light of the intent of J. Y. Interpre-
tation No. 388, presidential immunity
from criminal prosecution is merely a

temporary procedural barrier, rather than a
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substantive immunity from any criminal
liability on the part of the President. As
such, the phrase “not ------ subject to
criminal prosecution” provided for under
Article 52 of the Constitution should be so
interpreted as to mean that the criminal
investigation authorities and the trial
courts may not treat the President as a
suspect or defendant and proceed with any
investigation, prosecution or trial against
the President during his presidency for any
criminal offense committed by him other
than rebellion or treason. Therefore, no
criminal investigation or trial shall begin
after a President takes office if such inves-
tigation or trial has treated him as a sus-
pect or defendant but has not begun prior
to his inauguration. And, if such crimi-
nal investigation or trial has begun prior to
the inauguration of the President and has
treated him as a suspect or defendant, it
shall be suspended as of the day when he
takes the office. However, in order to
also maintain the essence of presidential
criminal immunity, which would still sub-
ject the President to criminal prosecution

upon his recall, dismissal or expiry of

term, any measure not directly concerning

J. Y. Interpretation No.627 81

SR T RAT 25T 0 iy
B2 FLH o R ERY
NP AR VRS
PEA RS e R A AR
mAEFH A AR F LR D S o
)Ihxxaﬂré%?%p'i—vl ‘H%

&
AARRLE2Z TR L BLESE B
H

=1
mﬁﬁ

PR P AL R @R A AT <
Bde it 25 Qe Bdkst A St 2%

Lo FHA o p AP AL BT R
ioefe 5 FURRRRETR L - R
TR
‘%ﬂ%w’%uﬁ
2 F ke F

i
”?i i.Mkfu
Rl

%@1E’%§%iﬁﬂiﬁi§’ﬁ
AR A p AT pAz o e
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the esteemed status of the presidency and
exercise of the presidential authorities, or
prompt inspection and investigation of a
crime scene may still be conducted by the
criminal investigation authorities or the
trial courts in a case where the President is
considered as a suspect or defendant.
For instance, the prosecutor may accept
and register a case filed under criminal
complaint, information, or transfer, and
the court may do the same for a case filed
under private prosecution. In respect of
the criminal investigation procedure al-
ready initiated against the President as a
suspect or defendant prior to his inaugura-
tion, it should be suspended as of the day
when he takes office; and with respect to
the criminal trial procedure already initi-
ated against the President as a defendant
prior to his inauguration, a ruling to stay
the trial should be made. Such investiga-
tion or trial procedure may resume only

upon the President’s recall, dismissal or

expiry of term.

Presidential criminal immunity is
merely a procedural barrier that temporarily

prevents criminal prosecution. If the
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President is suspected of having committed
a crime, prosecution may still be conducted
against him according to law upon his
recall, dismissal or expiry of term.
Therefore, although the criminal investi-
gation authorities and the trial courts may
not treat the President as a suspect or de-
fendant and proceed with any investiga-
tion, prosecution or trial against him dur-
ing his presidency for any criminal of-
fense committed by him other than rebel-
lion or treason, prompt inspection and in-
vestigation of a crime scene may still be
conducted. (See Article 230-II1 and 231-
III of the Code of Criminal Procedure)
Presidential criminal immunity merely re-
fers to a temporary stay of prosecution for
a President who has acted alone in the
commission of a crime, but does not ex-
tend to the evidentiary investigation and
preservation directed at him during the
investigation or trial for a criminal case
involving another person. However, if,
as a result, the President is suspected of
having committed a crime, necessary evi-
dentiary preservation may still be con-
ducted pursuant to the intent of this Inter-

pretation so as to avoid any cover-up of
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evidence that may render the prosecution
and trial against the President upon his
recall, dismissal or expiry of term unlike-
ly, although no investigation may be
commenced against the President regard-
ing him as a suspect or defendant. For
instance, such evidentiary preservation
may include the inspection of objects or
electronic records, investigation of crime
scenes, review of documents and objects,
and collection of samples to be examined
from persons other than the President.
However, in light of the esteemed status
of the presidency and the protection of the
exercise of the presidential authorities
provided for under Article 52 of the Con-
stitution, the President’s person may not
be restrained when any measure and evi-
dentiary preservation is conducted that is
not subject to presidential criminal im-
munity. For instance, no detention or
search, inspection or examination of his
person may be conducted, nor should the
ordinary exercise of the presidential au-
thorities be impeded. Where it is neces-
sary to search any particular place con-
cerning the President so as to arrest any

particular individual, or seize any specific
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object or electronic record, the legislative
branch should formulate additional provi-
sions regarding the President in respect of
the restrictions on the places to be
searched, the grounds on which the Presi-
dent may reject the search or seizure, as
well as the specific procedures for judicial
review and objections. Except with the
President’s consent, prior to the imple-
mentation of such law, the competent
prosecutor shall file a motion with a five-
judge special tribunal at the High Court or
its appropriate branch, which shall be pre-
sided over by a senior division chief judge
and shall review the adequacy and neces-
sity of the relevant searches and seizures,
irrespective of whether the aforesaid par-
ticular place, object or electronic record
concerns any state secrets. Without an
affirmative ruling given by the special
tribunal, no such search or seizure may be
conducted, provided that the places to be
searched shall exclude the places where
the President carries out his functions and
resides. The relevant provisions of the
Code of Criminal Procedure shall apply
mutatis mutandis to the procedure for fil-

ing an interim appeal.
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Since the President’s duty to testify
as a witness in a criminal case involving
another person does not fall within the
scope of “criminal prosecution” under
Article 52 of the Constitution, it is not
covered by presidential criminal immunity.
Nevertheless, when the criminal investi-
gation authorities or the trial courts con-
sider the President as a witness in a crimi-
nal procedure involving someone else as a
defendant, Article 304 of the Code of Civ-
il Procedure shall apply mutatis mutandis
so as to show respect for the presidency.
The said provision reads, “Where the wit-
ness is the Head of the State, the examina-
tion shall be conducted at the place of
his/her choosing.” However, the Presi-
dent may waive such privilege by appear-
ing and testifying before the court as a

witness.

In light of the intent of J. Y. Interpre-
tation No. 388, the purpose of presidential
privilege or immunity from criminal pros-
ecution is designed for the office of the
President. Therefore, in principle, the

individual who serves as the President
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may not waive the privileges covered by
and protected under presidential criminal
immunity. The said non-waiver of the
privileges means that the President, in
principle, should not make a general
waiver of his immunity in advance so as
to protect the esteemed status of the presi-
dency and the effective exercise of his
authorities and functions from unforesee-
able interference by the criminal investi-
gation and trial procedure. Nevertheless,
the presidential criminal immunity is, in
essence, a constitutional privilege of the
President. A person who exercises the
presidential functions and authorities
should have the discretion to decide
whether any particular evidentiary inves-
tigation may in fact result in damage to or
interference with the esteemed status of
the presidency and the effective exercise
of his authorities and functions. As
such, in respect of any particular eviden-
tiary investigation that is subject to presi-
dential criminal immunity other than the
criminal prosecution and trial procedure
which regard the President as a defendant

and any other action that objectively will

result in damage to the esteemed status of
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the presidency and interference with the SFARR P2 FIRRZ AERL
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exercise of his authorities and functions, if Sich]
the President voluntarily cooperates with
the proceedings, he should be deemed to
have waived his immunity for the particu-
lar case as he does not think that the par-
ticular evidentiary investigation has in fact
resulted in any damage to the esteemed
status of the presidency or any interfer-
ence with the exercise of his authorities
and functions. Such waiver is not con-
trary to the purpose of Article 52 of the
Constitution. It goes without saying,
though, that the President may at anytime
terminate such waiver and restore his im-
munity. As to the issue of whether the
President’s waiver of criminal immunity
is contrary to the intent of this Interpretation,
it should fall within the court’s discretion
once the case is already prosecuted. In
addition, since presidential criminal im-
munity is designed for the presidency, the
President is the only person that enjoys
such privilege, which does not extend to
any third person. A principal co-offender,
or a person who abets or assists or other-
wise participates in the commission of a

crime in which the President is involved



is not protected under presidential crimi-
nal immunity. Naturally, the criminal
investigation and trial procedure conduct-
ed by the criminal investigation authori-
ties and trial courts against such third per-
sons should not be affected by presidential

criminal immunity.

II. Presidential State Secrets Privilege

The Constitution does not specifically
provide for the presidential “state secrets
privilege”. However, under the principles
of separation of powers and checks and
balances, the chief executive should have
the power to decide not to disclose any
classified information regarding national
security, defense and diplomacy based on
the functions and authorities intrinsic to
his office. Such power is part of the ex-
ecutive privileges of the chief executive, as
was made clear in J.Y. Interpretation No.
585. Hence, the chief executive’s state

secrets privilege is recognized under our

constitutional law.

The following is a summary of the
powers granted to the President by the

Constitution and the Amendments to the
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90 J.Y. Interpretation No.627

Constitution: head of the State (Article 35
of the Constitution), supreme commander
(Article 36 of the Constitution), promul-
gating laws and orders (Article 37 of the
Constitution, Article 2-II of the Amend-
ments to the Constitution), concluding
treaties, declaring war and making peace
(Article 38 of the Constitution), declaring
martial law (Article 39 of the Constitu-
tion), granting amnesty and pardon (Arti-
cle 40 of the Constitution), appointing and
removing officials (Article 41 of the Con-
stitution), conferring honors (Article 42 of
the Constitution), issuing emergency de-
crees (Article 43 of the Constitution, Arti-
cle 2-1II of the Amendments to the Consti-
tution), calling a meeting of consultation
(Article 44 of the Constitution), determin-
ing major policies for national security
and setting up national security organs
(Article 2-1V of the Amendments to the
Constitution), declaring the dissolution of
the Legislative Yuan (Article 2-V of the
Amendments to the Constitution), nomi-
nation (Article 104 of the Constitution,
Articles 2-VII, 5-1, 6-II, and 7-1I of the
Amendments to the Constitution) and ap-

pointment (Article 56 of the Constitution,
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Articles 3-1 and 9-1 (i) and (ii) of the
Amendments to the Constitution). As
such, the presidency is part of the execu-
tive branch under the Constitution. Sub-
ject to the scope of his executive powers
granted by the Constitution and the
Amendments to the Constitution, the
President is the highest executive officer
and has a duty to preserve national securi-
ty and national interests. Therefore,
within the scope of his authorities, the
President has the duty to maintain the
confidentiality of, and the power to decide
not to disclose, any information relating to
national security, defense and diplomacy
if he believes that the disclosure of such
information may affect national security
and national interests and hence should be
classified as state secrets. Such power is
known as the presidential state secrets
privilege. The legislators have given the
President the power to unilaterally classi-
fy state secrets and keep them secret per-
manently, as is clearly shown in Articles
7-1 (1) and 12-I of the State Secrets Protec-
tion Act. Said power should be given

due respect by the other state organs if the

exercise of their official authorities
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92 J. Y. Interpretation No.627

involves any such information. Howev-
er, the exercise of the “state secrets privi-
lege,” which derives from the powers in-
trinsic to the executive branch, should still
follow the fundamental constitutional
principles of separation of powers and
checks and balances as it is not an abso-

lute power under the Constitution.

Based on the presidential state secrets
privilege, the President should have the
right to refuse to testify as to matters con-
cerning state secrets during the criminal
procedure, and, to the extent that he may
refuse to so testify, he may also refuse to
produce the relevant evidence. The legis-
lative branch should formulate additional
provisions regarding the President in re-
spect of the requisite elements and appli-
cable procedures for the refusal to testify
and refusal to produce relevant evidence.
Prior to the implementation of such law,
the President should elaborate on whether
the questioning and statements relating to
state secrets that fall within the scope of
the presidential state secrets privilege, or
the production and submission of the rele-

vant evidence, will jeopardize national
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interests. Failing any justification, the
competent prosecutor or trial court should
consider the circumstances on a case-by-
case basis and make a disposition or rul-
ing in accordance with Articles 134-II,
179-11 and 183-II of the Code of Criminal
Procedure. If the President is not satis-
fied with the prosecutor’s or the trial
court’s disposition or ruling to overrule
his refusal to testify or refusal to produce
relevant evidence, he may raise an objec-
tion or interim appeal based on the intent
of this Interpretation, and such objection
or appeal should be heard by the aforesaid
five-judge special tribunal at the High
Court or its appropriate branch, which
shall be presided over by a senior division
chief judge. Prior to the issuance of any
ruling by the special tribunal, the en-
forcement of the original disposition or
ruling should stay. The applicable pro-
visions of the Code of Criminal Procedure
should apply to the rest of the objection or
interim appeal proceedings. If the Presi-
dent has justified in writing that the rele-
vant testimony or production of evidence

is likely to jeopardize national interests,

the prosecutor and the court should give
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94 J. Y. Interpretation No.627

such justification due respect. Only the
prosecutor or trial judge can preside over
the President’s testimony and production
of relevant evidence under confidential
proceedings to determine if they are likely
to jeopardize national interests. Even
where the President’s testimony is given
or the relevant evidence is produced under
confidential proceedings, it should be
deemed to be likely to jeopardize national
interests if the prosecutor or the court, in
using it as the basis on which the investi-
gation or judgment is concluded, may

nonetheless reasonably raise national se-

curity concerns.

In determining whether the relevant
provisions of the State Secrets Protection
Act and the Regulation Governing the
Court’s Safeguarding of Secrets in Han-
dling Cases Involving State Secrets
should apply to the trial proceedings in
any particular case where it involves in-
formation already submitted by the Presi-
dent, the trial court should consider
whether the President has duly classified
the relevant information and determined

the classification period in accordance

PR TR BB E L2 Bl rla
L Ard A RRPASRFPIRE 0 R
JEAE* PR T2 APMARS FIE o IR
PAEREFY o BAAeR L TR
P T LRRSR AT AR E R e
PERZETPRF 2Tkt R



with Articles 2, 4, 11 and 12 of the State
Secrets Protection Act. If the information
is not classified as state secrets, the aforesaid
proceedings will not be applicable.
However, if, during the trial, the President
for some reason changes his mind and
reclassifies the information in question as
state secrets, or otherwise produces any
other duly classified state secrets, the
court should then continue the trial in ac-
cordance with the relevant proceedings
mentioned above. As for the proceedings
already conducted, there should be no
violation of the relevant provisions of the
State Secrets Protection Act and the Regu-
lation Governing the Court’s Safeguarding
of Secrets in Handling Cases Involving
State Secrets. In determining whether
the hearing of the testimony or evidence
classified as state secrets by the President
may jeopardize national interests, the
aforesaid principles should be followed.
Furthermore, the prosecution’s investigation
proceedings should also be conducted

under the foregoing principles.

II1. Preliminary Injunction and Dismissal

It should be noted that it is no longer

b LI e AR AlE
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96 J.Y. Interpretation No.627

necessary to deliberate on the petition for
preliminary injunction in question now
that an interpretation has been given for
the case at issue. In addition, it is main-
tained by the petition at issue that a dis-
pute has arisen regarding Article 52 of the
Constitution in respect of the exercise of
the presidential authorities and the trial of
the Taipei District Court Criminal Case
95-JCS No. 4; and that the application of
Article 63-1-1 (i) and (ii) of the Court Or-
ganic Act and Article 176-1 of the Code
of Criminal Procedure may have contra-
dicted Article 52 of the Constitution. The
foregoing should be dismissed as it is in-
consistent with Article 5-1 (ii) of the Con-

stitutional Interpretation Procedure Act.

EDITOR’S NOTE:

Summary of facts: The prosecutor at
the Investigation Task Force for Criminal
Profiteering Crimes of the Taiwan High
Prosecutors Office interrogated the Peti-
tioner regarding the use of the “state af-
fairs discretionary fund” and requested the
Petitioner to provide relevant information
and documents. Subsequently the Peti-

tioner’s wife and several others were
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indicted on the ground of joint corrup-

tion and forgery of documents.

The case was reviewed by the Tai-
wan Taipei District Court. The Petitioner
argued that although the prosecutor did
not prosecute the Petitioner in formality,
the indictment was premised on the Peti-
tioner being an accomplice with the Peti-
tioner’s wife being charged with jointly
committing criminal corruption and for-
gery of documents. Such investigation
and indictment along with the handling
by the Court have violated the criminal

immunity for the President under Article

52 of the Constitution.

In addition, the Court issued a writ-
ten request to the Petitioner for an expla-
nation of related matters. However, the
Petitioner deemed such related matters
within the scope of presidential privilege
of state secrets. As a result, the Petitioner
claimed that the exercise of presidential
authority [in this case] runs affront with
the exercise of the Court’s authority to
review criminal cases concerning Article

52 of the Constitution on the criminal
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immunity for the President, and petitioned

for interpretation.
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J. Y. Interpretation No.628 (June 22,2007 ) *

ISSUE: Do the Taiwan Province Irrigation Associations have the au-
thority under law to levy and collect surplus water tolls ?
RELEVANT LAWS:
Articles 15 and 23 of the Constitution ( &= % + 7 if ~ % =
L =) ;LY. Interpretatlons Nos. 518 and 563 ( % L f#
FHI- A5 %T =5 f28) ; Article 3-II and —III of
the Water Resource Act (amended and promulgated on January
19, 1955) ("kfliz =% -3 ~ % =257 (¢ #AF®e L
rE- L4 pigr o) ) ;5 Articles 10 (i), 28 and 29 of
the Organic Act of the Irrigation Associations (enacted and
promulgated on July 2, 1965) (f @ -k § el B % - 5 %
—FaFZ L NESFZD 4 0E (14141‘ L
o) ); Article 41(i) of the Organic Regulation of the Irriga-
tion Associations of the Taiwan Province (amended and issued
on May 27, 1995) (4 4 k7 -k fl § msfe s v + - 0%
- (~twergT P oL pigg %#) ) ; Guidelines
for the Collection of Fees Imposed by the Taiwan Province Ir-
rigation Associations (amended and issued on March 24, 1989)
(LR kg &My v ffc B g (-2 gz =
Low pigrE# ) ) ; Clause 4 of the Guidelines for the Use

of Irrigation Reservoirs in Respect of the Taiwan Province

*  Translated by Vincent C. Kuan.
** Contents within frame, not part of the original text, are added for reference purposes only.
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Shimen Irrigation Association (for the approval and record of
the Water Conservancy Administration of the Department of

Reconstruction, Taiwan Provincial Government on May 7,

1998) (4 /%% %W%ﬂk?ﬁ%ﬁﬁ*%%”ﬁ%%w%

(484 roir Rk 1 e

KEYWORDS:

Irrigation association ( B & -k € ) ,

(=2 %),

government ( f i)
% ), surplus water toll (&K * %)

A1),

principle of proportionality (' | & B ) **

self-governing body ( p ;- B4 ) ,

self-governing regulations ( p 53

principle of legal reservation (# &% R Rl) ,

S ET P pEE) ).

public legal person
right of self-

, property right ( p4

HOLDING: An irrigation associ-
ation, which is a local self-governing body
in charge of water conservancy, is a public
legal person established by law. To the
extent authorized by law, it has self-
governing powers and authorities. An
irrigation association may, by law, levy a
surplus water toll (See Articles 10 (i) and
28 of the Organic Act of the Irrigation
Associations). Therefore, as far as the
management of surplus water is con-

cerned, the Organic Act of the Irrigation

Associations has empowered irrigation
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associations to formulate self-governing
regulations to impose restrictions on the
Accord-
ing to Article 29 of said Act (enacted and

people’s freedoms and rights.

promulgated on July 2, 1965), the provin-
cial (city) government is empowered to
formulate the criteria and rules for the
levy of a surplus water toll. In fact, the
Taiwan Provincial Government has pre-
scribed certain criteria and procedures for
the levy of a surplus water toll. Never-
theless, if an irrigation association formu-
lates self-governing regulations to sup-
plement any relevant matter that is not
covered by such criteria or procedures and
submits them to the competent authority
for approval and record, it is still in line
with the intent of Article 29 of said Act.
Clause 4 of the Guidelines for the Use of
Irrigation Reservoirs in Respect of the
Taiwan Province Shimen Irrigation Asso-
ciation (submitted for the approval and
record of the Water Conservancy Admin-
istration of the Department of Reconstruc-
tion, Taiwan Provincial Government on
May 7, 1998 as per Letter No. 87-S.N.-
A875017476) is a part of the self-

governing regulations formulated by the
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102 J. Y. Interpretation No.628

said Irrigation Association through due
process based on its self-governing au-
thority to levy a surplus water toll to the
extent authorized by law. Said clause
has set forth specific rules in respect of
persons upon whom the surplus water toll
should be levied based on the differing
situations under which the surplus water is
used. As such, it is not only consistent
with the legislative purposes of effective
use of water resources and “user pays,”
but is also rational and necessary.
Therefore, it does not go beyond the au-
thority granted by the Taiwan Provincial
Government to the irrigation associations
in respect of the formulation of regula-
tions regarding the levy of a surplus water
toll, nor is it contrary to the aforesaid law
and its enabling provisions. There is no
violation of the property right guaranteed
under Article 15 of the Constitution, nor is
there any violation of the principle of le-
gal reservation or proportionality embod-

1ed in Article 23 thereof.

REASONING: An irrigation as-
sociation is a public legal person estab-

lished by the state according to law for the
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purpose of promoting farmland irrigation
operations. The irrigation association is
a local self-governing body in charge of
water conservancy (See Article 3-11 and —
III of the Water Resource Act as amended
and promulgated on January 19, 1955).
To the extent authorized by law, it has
self-governing powers and authorities (See
J.Y. Interpretation No. 518). According
to Article 10 of the Organic Act of the
Irrigation Associations, the missions of
the irrigation associations include the ini-
tiation, improvement, maintenance, and
management of farmland irrigation opera-
tions, precautionary and rescue measures
in the event of disasters and threats, rais-
ing of expenditure and institution of funds
for farmland irrigation operations, and
research and development projects for the
interests of farmland irrigation operations.
The foregoing are self-governing matters
entrusted to the irrigation associations by
law. To the extent consistent with and
authorized by law, an irrigation associa-
tion certainly may formulate self-
governing regulations to achieve its mis-
sions.

However, where the self-governing

regulations formulated by the irrigation
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104 J.Y. Interpretation No.628

association may impose restrictions on the
people’s rights, it cannot do so except as
prescribed or authorized by law so as to
comply with the principle of legal reserva-
tion embodied in Article 23 of the Consti-
tution. Furthermore, under the demo-
cratic principle of the Constitution, not
only should the formation of the internal
opinion of a group follow the majority
rule (See J.Y. Interpretation No. 518), but
the contents thereof should also be con-
sistent with the principle of proportionali-
ty and the formulation and implementa-
tion thereof should adhere to the due pro-
cess if it involves any restriction on the
people’s rights (See J.Y. Interpretation
No. 563).

governing regulations that may restrict the

In formulating its self-

people’s freedoms and rights, an irrigation
association should, of course, abide by

said principles.

According to Article 10 (i) of the Or-
ganic Act of the Irrigation Associations,
the missions of the irrigation associations
include, among other things, the initiation,
improvement, maintenance, and manage-

ment of farmland irrigation operations.
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In respect of the surplus water conserved
by the irrigation association’s improve-
ment of the existing irrigation and water
distribution facilities, reduction of the loss
in water transportation, and enhancement
of water usage efficiency, the irrigation
association may not only re-distribute it to
its members for the purpose of irrigating
farmland, but also for other purposes so as
to effectively utilize the water resources to
the fullest extent as long as the operation
of farmland irrigation is not affected. As
such, the management of the surplus wa-
ter relating to farmland irrigation opera-
tions should fall within the scope of self-
governing matters of the irrigation associ-
ation, which may adjust the priority of
water supply based on the actual volume
of on-site surplus water and the level of
difficulty of the operation. Furthermore,
according to Article 25 (as amended and
promulgated on December 17, 1980), Ar-
ticle 26 (as amended and promulgated on
February 9, 1970), Article 27 (as amended
and promulgated on July 2, 1965) and
Article 28 of the Organic Act of the Ir-
rigation Associations, an irrigation associ-

ation has the authority to collect
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membership dues, surplus water tolls and
other fees. In light of the above, the law
has empowered the irrigation association
to formulate self-governing regulations in
respect of the collection of a surplus water
toll to impose restrictions on the people’s
rights and freedoms. A user of the sur-
plus water has an obligation under the
public law to pay a toll, and hence such
user has a burden under the public law
(See Reasoning of J.Y. Interpretation No.
518).

water toll is collected from a user, it will

Furthermore, since the surplus

not make any difference whether he or she
is a member. Based on the authorization
of the aforesaid law, an irrigation associa-
tion, in collecting a surplus water toll,
may set forth reasonable and necessary
self-governing regulations under the due

process.

However, since the irrigation asso-
ciation is a public legal person established
by law, its power to formulate self-
governing regulations should be subject to
the legislators’ discretion. Article 29 of
the Organic Act of the Irrigation Associa-

tions, which remains unchanged despite
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the numerous amendments made to the
law between July 2, 1965--when it was
first enacted--and November 8, 1995,
provides, “In respect of the criteria and
measures for the collection of various fees
by the irrigation associations according to
the four preceding articles, the competent
provincial (or municipal ) authorities shall
establish such criteria and measures, and
notify the central competent authorities
for the record.” Hence the competent
authorities are authorized to formulate the
criteria and measures for the collection of
membership dues, construction fees, user
fees for buildings and surplus water tolls
(See Articles 25 to 28 of said Act). Pur-
suant to the authorization of Article 29 of
said Act, the Taiwan Provincial Govern-
ment amended and issued the Organic
Regulation of the Irrigation Associations
of the Taiwan Province on May 27, 1995.
Article 41 (i) thereof provides, “The crite-
ria for the collection of surplus water tolls
or construction fees shall be as follows: (i)
the surplus water toll shall be no less than
the maximum membership rate for the
area concerned.” The said provision is

meant to impose the minimum for the
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collection of surplus water tolls. Further-
more, the Taiwan Provincial Government
amended and issued the Guidelines for the
Collection of Fees Imposed by the Taiwan
Province Irrigation Associations on
March 24, 1989, setting forth the opera-
tion procedure, settlement of unpaid fees,
bookkeeping and audit and control for the
collection of various fees by the irrigation
associations. Other than the foregoing,
the competent authorities were silent as to
the persons from whom the surplus water
toll should be collected and the specific
amounts thereof. ~Where an irrigation
association formulated self-governing
regulations to supplement such matters
that were not addressed based on its self-
governing authority to levy a surplus wa-
ter toll and submitted them to the compe-
tent authority for approval and record, it is
still in line with the intent of Article 29 of
said Act.

Clause 4-I of the Guidelines for the
Use of Irrigation Reservoirs in Respect of
the Taiwan Province Shimen Irrigation
Association (submitted for the approval

and record of the Water Conservancy
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Administration of the Department of Re-
construction, Taiwan Provincial Govern-
ment on May 7, 1998 as per Letter No.
87-S.N.-A875017476) provides, “A water
toll shall be collected from the person
who enters into the letter of consent.
Where there is any use of water in the ab-
sence of a letter of consent entered into
pursuant to the foregoing clause, the water
toll shall be collected in accordance with
the following: (i) where the landowner of
the reservoir or all of the co-owners joint-
ly use the water, it shall be collected from
the landowner; (ii) where the reservoir is
leased to or used by another person who
refused or failed to enter into a letter of
consent with this Association, the land-
owner or all of the co-owners may pro-
duce the lease or letter of consent or other
papers, whereupon this Association will
forthwith collect it from the lessee or user;
and (iii) where the reservoir is occupied
by another person or other co-owners (i.e.,
no letter of consent is available), it shall
be collected from the occupant.” The
foregoing provision is a part of the self-
governing regulations formulated by the

said Irrigation Association through due
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process based on its self-governing au-
thority to levy a surplus water toll to the
extent authorized by law. Said clause
has set forth specific rules in respect of
persons upon whom the surplus water toll
should be levied based on the differing
situations under which the surplus water is
used. As such, it is not only consistent
with the legislative purposes of effective
use of water resources and “user pays,”
but is also rational and necessary. The
aforesaid Guidelines were not only passed
by the Governing Board of the Taiwan
Province Shimen Irrigation Association
(See Clause 24 of said Guidelines), but
also approved by the Water Conservancy
Administration of the Department of Re-
construction, Taiwan Provincial Govern-
ment for the record, hence satisfying the
due process requirement. Therefore,
they do not go beyond the authority grant-
ed by the Organic Regulation of the Irri-
gation Associations of the Taiwan Prov-
ince and the Guidelines for the Collection
of Fees Imposed by the Taiwan Province
Irrigation Associations, nor are they con-
trary to the aforesaid law and its ena-

bling provisions. There is no
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violation of the property right guaranteed
under Article 15 of the Constitution, nor is
there any violation of the principle of le-
gal reservation or proportionality embod-
ied in Article 23 thereof. As for the dis-
pute between the people and an irrigation
association arising out of the imposition
of a surplus water toll, it should be a dis-
pute under public law. With regard to a
dispute for which an action has been le-
gally brought and a final and conclusive
judgment rendered prior to the amend-
ments made to the Administrative Litiga-
tion Act on July 1, 2000, the validity
thereof should remain unaffected. It
should be noted, however, that remedies
for such disputes should be sought
through the administrative litigation pro-

cedures after the enforcement of the Ad-

ministrative Litigation Act as amended.

EDITOR’S NOTE:

Summary of facts:The Petitioner
breed fish in a jointly owned pond. The
Shimen Irrigation Association of Taiwan
Province billed the Petitioner twice for the
utility of excessive water but to no avail.

The Association then brought an action in
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court demanding payment in accordance
with the standards and measures for water
levy under Article 28 of the General Or-
ganic Rules of the Irrigation Associations
and Point 4, Paragraph 1 of the Irrigation
Reservoirs Usage Guidelines of the Shim-
en Irrigation Association of Taiwan Prov-
ince. The Petitioner countered with the
argument that the usage guidelines were
self-implemented by the Association and
in violation of the standards and measures
for water levy in accordance with Article
29 of the General Organic Rules of the
among other

Irrigation  Associations,

things.

With the judgment being finalized,
the Petitioner nevertheless appealed forre-
haring but was denied. The Petitioner then

petitioned for interpretation.
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J. Y. Interpretation No.629 (July 6, 2007 ) *

ISSUE: Is the Resolution of the Joint Meeting of the Supreme Admin-
istrative Court issued in November 2007 in violation of the
Constitution ?

RELEVANT LAWS:

Articles 16 and 23 of the Constitution ( &/ % -+ = if ~ % =
L = i%) ; LY. Interpretation No.574 (7223 %7 - »
51298 ) ; Article 229 of the Administrative L1t1gat10n Act
(fApesF3iz % - p = -4 1% ) ; Article 427-1 of the Code
of Civil Procedure (as amended on February 3, 1999) ( & ¥ ¥
WiEFer oLty -R (P EARNALIAEZ T 2D
i+ ) ) ; Article 436-8-1 of the Code of Civil Procedure
(aEHw2se F=L2iE2 ~%- 3 ); JY. Order
No. Y.T.T.H.Y.-25746 issued on October 22, 2001 ( & j* Fx 4
tEglr o Lop (A1) RERAF-FF I -2 A5
£ ) 5 Resolution of the Joint Meeting of the Supreme Admin-
istrative Court Division-Chief Judges and Judges Meeting,
November 2007 (& B (Fpciz a4 &+ - % (>t 2 F
R ERTZT €RAR) .

KEYWORDS:

Administrative litigation ( {7 ¥c3%3% ) , summary procedure

(# % 424 ) , principle of a constitutional state (% /5 KR

*  Translated by Vincent C. Kuan.
** Contents within frame, not part of the original text, are added for reference purposes only.
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ceedings (74§ ) **

P ) , principle of non-retroactivity (j# &% %Lk A ) ,
principle of reliance protection ( i3 #f %3 R Bl ) , principle
% & P ) , principle of clarity of
authorization of law (#4g  F&+ /= B ) , principle of stabil-

of legal reservation (j# &

ity of law (% % T+ & B|) , principle of clarity and definite-
ness of law (2 P rx it m AY)

, right of instituting legal pro-

HOLDING: 1t was resolved in
the Joint Meeting of the Supreme Admin-
istrative Court Division-Chief Judges and
Judges Meeting in November 2007 that an
administrative litigation that is filed for
any case whose amount at issue (value at
issue) falls between NT$30,000 and
NT$100,000 after the amount (value) for
the summary procedure under the Admin-
istrative Litigation Act is increased to
NT$100,000 as of January 1, 2002, should
be tried in accordance with the summary
procedure; that those cases pending at the
various High Administrative Courts be-
fore said amount increase but not con-
cluded after such increase should be re-
assigned as summary cases and the parties

concerned be notified that their cases
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would still be tried by the original sec-
tions of the courts pursuant to the sum-
mary procedure; and that those cases al-
ready concluded before such increase, as
well as cases for which an appeal or a mo-
tion to set aside had already been filed
before such increase, should be handled
under ordinary procedure. Said resolu-
tion is consistent with Article 229-1I of the
Administrative Litigation Act and J.Y.
Order No. Y.T.T.H.Y.-25746 issued on
October 22, 2001, and is not contrary to
the principles of legal reservation, of sta-
bility of law and of clarity and definite-
ness of law. As such, it does not violate

Articles 16 and 23 of the Constitution.

REASONING: The right of in-
stituting legal proceedings referred to in
Article 16 of the Constitution is available
when the people’s rights are infringed and
fair legal proceedings may be resorted to
in seeking certain remedy from the courts.
The trial instances, procedures and rele-
vant requisites to be followed by the legal
actions shall be justified by the legislative
authority under laws by taking into con-

sideration the type, nature and purpose of

J. Y. Interpretation No0.629 115

PRAEEEGEZ : f2 5L gy
R PR o A AT E g R
IR F kR R e
NFEoeomFRRAERL F e BR 2
ML R A BT R
2B T S FBACR D o R
BHBRZHANEF R o NEELLE L
Wz RE o AAEFTET - w BRERL
}E}ﬁ o

r

\\\?{r



116 J.Y. Interpretation No.629

the legal actions, as well as the function of
litigious systems. The foregoing has been

made clear in J.Y. Interpretation No. 574.

According to Article 229-1I (i) to (iii)
of the Administrative Litigation Act as
amended on October 28, 1998, summary
procedure shall be applicable to adminis-
trative litigation matters arising out of “an
action involving tax collection where the
assessed taxable amount falls below
NT$30,000,” or “an action where the par-
ty concerned objects to the imposition of a
fine by an administrative agency, which
falls below NT$30,000,” or “such other
action as involves property under public
law, the amount or value of the subject
matter of which falls below NT$30,000.”
The criteria for determining whether the
ordinary procedure or summary procedure
should be applied when an administrative
litigation is filed are whether the potential
benefits receivable by the party bringing
the action will exceed a specified amount
or value. Such criteria are justifiable and
rational restrictions imposed by the law-
makers for the purposes of preventing
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of the State’s limited judicial resources
and expediting the finalization of disputes
arising under public law so as to maintain
social order after they take into account
the functions of the administrative litiga-
tion relief system and the attributes of liti-
gation matters. As such, they are not
contrary to Articles 16 and 23 of the Con-
stitution.  Since, however, no laws can
be so exhaustive as to cover all things, big
or small, the legislative body may, as a
matter of course, authorize the competent
authorities to issue relevant orders where
there is any need to make adjustments as
the social conditions change over time.
As long as the scope and contents of the

authorization are clear and definite, it will

not be prohibited by the Constitution.

Since the criteria for determining
whether the ordinary procedure or sum-
mary procedure should be applied in an
administrative litigation rest upon whether
the potential benefits receivable by the
party bringing the action will exceed a
specified amount or value, whether such
criteria may effectively perform the func-

tions of preventing the needless waste of
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118 J.Y. Interpretation No.629

the State’s limited judicial resources and
expediting the finalization of disputes
arising under public law should depend
upon the social circumstances. In light
of the fact that the amendment to any law
may require a substantial amount of time,
Article 229-1I of the Administrative Liti-
gation Act provides that the Judicial Yuan
is authorized to reduce the amount speci-
fied in Paragraph I of said article to no
less than NT$20,000 and to increase it to
no more than NT$200,000 by issuing an
order to that effect as dictated by the cir-
cumstances. The purpose of such au-
thorization is indeed justifiable and the
scope and contents thereof are clear and
definite. As such, there is no violation of
either the principle of legal reservation, or
the principle of clarity of authorization of

law.

It is noted that, according to Article
229-1 (i) to (iii) of the Administrative Liti-
gation Act as amended on October 28,
1998, the summary procedure will not be
applicable to administrative litigation mat-
ters unless the amount or value at issue

falls below NT$30,000. Due to the fact
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that the studies and discussions regarding
these particular amendments to the Ad-
ministrative Litigation Act extended over
a period of 17 years and that the economic
and social structures of our nation experi-
enced substantial changes during that
time, NT$30,000 as the benchmark for
determining whether the summary proce-
dure should apply is obviously too low a
figure. Furthermore, the threshold
amount or value of a claim to which the
summary procedure should be applicable
has been raised to NT$500,000 under Ar-
ticle 427-1 of the Code of Civil Procedure
as amended on February 3, 1999. Under
Article 436-8-1 of said Act, the small-
claim procedure will also apply to an ac-
tion whose amount or value in controver-
sy falls below NT$100,000. In view of
the expediency and facility of the sum-
mary procedure, the Judicial Yuan
deemed it necessary to increase the afore-
said amount to which the summary proce-
dure should apply and hence raised such
amount under Article 229-I of the Admin-
istrative Litigation Act to NT$100,000,
which should come into force as of Janu-

ary 1, 2002, in accordance with Article
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120 J. Y. Interpretation No.629

229-11I of said Act by issuance of J.Y. Or-
der No. Y.T.T.H.Y.-25746 on October 22,
2001, so as to reduce the people’s burden
to cope with court actions and save judi-
cial resources while also taking into ac-
count the economic development (See
J.Y. Gazette, Vol. 43, Issue 11, p. 74 (No-
vember 2001)). Therefore, it is not in-
consistent with the intent of the authoriza-

tion contemplated by Article 229-11 of the

Administrative Litigation Act.

The principle of rule of law is a basic
principle of the Constitution and its pri-
mary purposes are to ensure the protection
of the rights of people, the stability of the
legal order and the compliance with the
principle of reliance protection. There-
fore, once laws are amended, unless the
laws specifically provide for retroactive
application, they shall be effective as of
the date when they are promulgated.
This Court has made the foregoing clear
through its various interpretations. The
foregoing enabling order issued by the
Judicial Yuan does not contain any special
provision for retroactivity. As such, the

Resolution of the Joint Meeting of the
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Supreme Administrative Court Division-
Chief Judges and Judges Meeting in No-
vember 2007 has merely established a set
of interim provisions with respect to the
application of said order as of the date of
its promulgation and hence it does not
violate the principle of non-retroactivity.
Furthermore, although the aforesaid order
does not have any retroactivity and hence
is merely applicable to the procedure after
said order comes into effect, it nonethe-
less will inevitably have some impact on
the lives of the people and the social order
established under the prior laws. Under
such circumstances, so long as it is not
contrary to the principle of equality of
law, there will be no violation of the prin-
ciple of stability of law and the principle
of reliance protection if the application of
said order is adequately excluded after its
entry into force. Accordingly, it was
resolved by the Supreme Administrative
Court that “an administrative litigation
that is filed for any case whose amount at
issue (value at issue) falls between
NT$30,000 and NT$100,000 after the

amount (value) for the summary proce-

dure under the Administrative Litigation
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122 J. Y. Interpretation No.629

Act is increased to NT$100,000 as of Jan-
uary 1, 2002, should be tried in accord-
ance with the summary procedure; that
those cases pending at the various High
Administrative Courts before said amount
increase but not concluded after such in-
crease should be re-assigned as summary
cases and the parties concerned be noti-
fied that their cases would still be tried by
the original sections of the courts pursuant
to the summary procedure; and that those
cases already concluded before such in-
crease, as well as cases for which an ap-
peal or a motion to set aside had already
been filed before such increase, should be
handled under ordinary procedure.”
With respect to the cases for which an
administrative litigation is already filed
before the amount (value) for the sum-
mary procedure is increased, those cases
pending at the various High Administra-
tive Courts before said amount increase
but not concluded after such increase
should be re-assigned as summary cases
and would still be tried pursuant to the
summary procedure except that those cas-
es already concluded by the High Admin-

istrative Courts before such increase,
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as well as cases for which an appeal or a
motion to set aside had already been filed
before such increase, should be handled
under ordinary procedure in effect before
such increase. Even though the litigation
procedure may not be utterly satisfactory
for a party, when it comes to the summary
procedure and ordinary procedure under
the administrative litigation, the only pro-
cedural differences lie where a single
judge may hear and decide on a matter
without resorting to oral arguments, where
the appeal or motion to set aside should be
granted by the Supreme Administrative
Court and where the question of law for
the case at issue is a fundamental one, etc.
It does not make any difference when it
comes to the people’s right to seek judi-
cial remedy pursuant to law when their
rights are infringed upon. In contrast to
the importance and necessity of such sig-
nificant public interests as the alleviation
of the people’s trial burdens and the judi-
cial economy, it should be reasonable-
though somewhat unfavorable to re-assign
those cases pending at the various High
Administrative Courts before the amount

(value) for the summary procedure is
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increased but not concluded after such
increase as summary cases and to contin-
ue their trials pursuant to the summary
procedure, which is still in line with the
principle of stability of law for a rule-of-
law nation. Therefore, the aforesaid res-
olution of the Supreme Administrative
Court is consistent with Article 229-II of
the Administrative Litigation Act and J.Y.
Order No. Y.T.T.H.Y.-25746 issued on
October 22, 2001, and is not contrary to
the principles of legal reservation, of sta-
bility of law and of clarity and definite-

ness of law. As such, it does not violate

Articles 16 and 23 of the Constitution.

Justice Yu-Hsiu Hsu filed dissenting

opinion.

EDITOR’S NOTE:

Summary of facts:The Petitioner was
fined NT$70,000 for public servant prop-
erty declaration matter and brought an
administrative litigation. The Taipei High
Administrative Court reviewed the case
by following the normal procedures. The
Judicial Yuan, in accordance with Article

229, Paragraph 2 of the Administrative
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Litigation Act, subsequently issued an
order increasing the amount subject to
summary procedures to NT$100,000, ef-
fective as of January 1, 2002. As a result,
the Taipei High Administrative Court no-
tified the Petitioner that the proceeding for
the case shall beswitched to summary
procedures and denied the Petitioner’s

case.

The Petitioner appealed. The Joint
Meeting of Presiding Judges and Judges
as well as the Judicial Conference of the
Supreme Administrative Court has re-
solved: “Any case pending at the various
high administrative courts brought before
the increase of amount but not yet con-
cluded after the increase shall be re-
designated as summary proceeding and
the parties shall be notified, with the
case continues to be reviewed by the orig-
inal court accordingly.” Accordingly, the
Supreme Administrative Court does not
consider the ruling to re-designate the
case contrary to the law and denied the

appeal.

The Petitioner believed this resolution
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contradicts Articles 16 and 23 of the Con- ZE LS EHDEE o LA AE
&

stitution, and petitioned for interpretation. 2 IR A K B E e
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J. Y. Interpretation No.630 (July 13, 2007 ) *

ISSUE: Is Article 329 of the Criminal Code unconstitutional in provid-
ing for the crime of constructive robbery ?

RELEVANT LAWS:
Articles 8, 15, 22 and 23 of the Constitution ( & iz % ~ i »
LT iES% - Lo iE % - L =0%); Articles 328 and
329 of the Criminal Code (#]i# % = F =+ ~if~ %= 7
S40E) .

KEYWORDS:
Larceny (fi’g i) , forcible taking (48 & ) , escape arrest (%t
7.3 4 ) , destroy evidence (/& ;® 345 ) , constructive rob-
bery (#3 iF % ) , violence and threat ( 53 % #*:& ) , causal
relation ( %] % R# ©% ) , subjective unlawfulness ( i @7 = ) ,

objective unlawfulness ( % B 7 ;2 ) , compound single intent

(4 & 2.8 - #1,) , statutory punishment (i# %7]) , doc-
trine of punishment commensurate with a crime (% =14p %
RoRl)

HOLDING: Article 329 of the BRFE 7%
Criminal Code is intended to protect by RE g A E LB ERA R £
means of criminal punishment the physi- Bpd ~AELZ2EPARE ARB A

cal freedom, personal safety and property ~— 222 &% > MFREZ ¥ A iE -~ F

*  Translated by Raymond T. Chu.
** Contents within frame, not part of the original text, are added for reference purposes only.
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rights of the people against illegal in-
fringement by others, so as to fulfill the
purpose embodied in Articles 8, 15 and 22
of the Constitution. The reason that the
lawmakers have only enumerated, with
respect to the instantaneous use of vio-
lence and threat in the commission of lar-
ceny and forcible taking, the three specific
incidents of defending the property taken,
escaping arrest and destroying criminal
evidence, which always lead to violence
and threat, is to choose the situations of
relatively higher degree of danger to the
physical freedom and personal safety of
the people to be deemed as an act of rob-
bery and made liable to severe punish-
ment. And the reason for larceny and for-
cible seizure committed under the forgo-
ing circumstances being fictionalized as
constructive robbery is because, in other
property crimes, there is rarely any close
relation between the act of property sei-
zure and the act of violence or the threat
in terms of time and place. Thus, the pro-
vision cited above does not go beyond the
scope of the power of reasonable discre-
tion of lawmakers and can hardly be con-

sidered to constitute any unreasonable
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discrimination for the same matter. To
constitute the crime of constructive rob-
bery under the provision, the acts of vio-
lence and the threats must have reached
the degree of rendering resistance impos-
sible. The statutory punishment is there-
fore the same as for the crime of robbery,
and is not contrary to the doctrine of pun-
ishment commensurate with the crime;
nor is it inconsistent with the essence of
the principle of proportionality under Ar-
ticle 23 of the Constitution.

REASONING: The physical
freedom, personal safety and property
rights of the people are protected under
Atrticles 8, 15 and 22 of the Constitution.
The Criminal Code provides in Article
329 that “a person who commits larceny
or forcible seizure of property of another
and thereupon uses violence or threat to
defend the property, evade arrest or de-
stroy criminal evidence shall be punisha-
ble in the same manner as for the crime of
robbery.” The statute is intended to protect
by means of criminal punishment the
physical freedom as well as personal and

property safety of the people against
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illegal infringement by other persons, so
as to fulfill the purpose embodied in the
above Constitutional articles. The three
objective and specific incidents of defend-
ing the property taken, evading arrest and
destroying criminal evidence enumerated
in the statute cited above are causes for
which the actor often uses violence upon
and threat against the victim or a third
person at the time when larceny or forci-
ble seizure of property is being commit-
ted. Therefore, the lawmakers have cho-
sen to make the situations where violence
and threat are used in such incidents pun-
ishable in the same manner as robbery for
the purpose of protecting effectively the
physical freedom as well as personal and
property safety of the victim and third
persons against illegal infringement.
While persons who commit other property
crimes may also use violence or threat to
defend the property, evade arrest or de-
stroy criminal evidence, there is rarely
any close relation between the act of
property seizure and the act of violence or
threat in terms of time and place. Thus,

the provision cited above does not go be-

yond the scope of the power of reasonable
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discretion of lawmakers and can hardly be
considered to constitute any unreasonable

discrimination for the same matter.

In the case of constructive robbery
under Article 329 of the Criminal Code,
the act of the person who commits larceny
or forcible seizure of property of another
and thereupon uses violence or threat to
defend the property, evade arrest or de-
stroy criminal evidence is deemed to be
an act of robbery of seizing the property
of another by the use of violence or threat
that renders resistance impossible because
the cause and effect between the act of
forcible seizure and the act of using vio-
lence and threat in the crime of construc-
tive robbery, albeit in an order opposite to
the causal relation in the crime of robbery,
are so closely related in terms of time and
space that it is impossible to draw a clear-
cut line of demarcation between the intent
of larceny and forcible seizure and the
intent to employ force and threat, which
may thus be considered a compound sin-
gle intent. In other words, the subjective
unlawfulness of such an offender is hardly

distinguishable from the subjective
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132 J. Y. Interpretation No.630

unlawfulness of the offender who com-
mits robbery. Furthermore, despite that
the act of forcible seizure is in an inverted
order of the causal relation with the act of
violence and threat, the damage it causes
to the legal right to the property or body
of the victim or the third person is no dif-
ferent from robbery in the objective view,
and the act constitutes an objective unlaw-
fulness susceptible to the same judgment.
Therefore, the constituent elements for
constructive robbery that are assumed by
law to constitute the crime of robbery,
although not explicitly requiring that the
force and threat used immediately upon
commission of larceny or forcible seizure
must reach the degree of rendering it im-
possible for the victim or third person to
resist as is so provided by Article 328 of
the Criminal Code with respect to the
crime of robbery, the objective unlawful-
ness of such an act is similar to the objec-
tive unlawfulness of the act of robbery
and may be made liable to the same
statutory punishment as robbery if force
and threat are used immediately upon
commission of larceny or forcible seizure

to the extent of rendering it impossible for
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the victim or third person to resist. It fol-
lows that, where the application of Article
329 of the Criminal Code is not expanded
to the situation of deceptive showing of
force or momentary and minor body con-
tact with the victim or the third person
when committing larceny or forcible sei-
zure, and consequently, instead of the
crime of robbery which calls for severe
punishment, the offense of larceny or for-
cible seizure which causes much less in-
fringement upon the personal right is
charged, it does not authorize severe pen-
alty for such minor offenses and is not
contrary to the doctrine of punishment
commensurate with the crime; nor is it
inconsistent with the essence of the prin-
ciple of proportionality under Article 23
of the Constitution.

Justice Yu-hsiu Hsu filed concurring

opinion.

EDITOR’S NOTE:

Summary of facts: The Petitioner is
the judgeof a larceny case. The defendant
in that case was suspected in damaging

the door lock of a shanty where the victim
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134 J. Y. Interpretation No.630

places farm tools, burglarizing to steal
motors, among other items. The defendant
was spotted at the scene by the victim,
who blocked the exit and demanded that
the defendant went to the police station
with him. While trying to flee the scene,
the defendant engaged in physical pulling
and dragging with the victim and inadver-
dently cut the victim’s finger. The prose-
cutor eventually indicted the defendant
with the offences of aggravated larceny

and ordinary battery.

The Petitioner believes the exercise
of violence to evade arrest that causes in-
jures to the victim should constitute and
apply the offence of constructive robbery
under Article 329 and aggravated robbery
under Article 330 of the Criminal Code. In
addition, the Petitioner deemed the provi-
sion cited above contradict the principle
of equality, the principle of proportionali-
ty, and the principle of clarity and defi-
niteness of law under the Constitution
and J. Y. Interpretation Nos. 594 and 602,
andruled to stay the litigation while peti-

tioned for an interpretation.
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J. Y. Interpretation No.631 (July 20, 2007 ) =

ISSUE: Is Article 5-II of the Communication Protection and Monitor-
ing Law, promulgated and implemented on July 14, 1999, un-
constitutional ?

RELEVANT LAWS:

Article 12 the Constitution ( & /# % -+ = #% ) ; Interpretation
No603 (P23 %= Q=% f38) ; Articles 1, 2, 5, and
7 of the Communication Protection and Monitoring Law
(promulgated and implemented on July 14, 1999) (if . i%fi
FERES-ESFESFTIESFF (AL AES
PLgop gl o# ) ); Article 5-11 (I) of the Constitutional
Interpretation Procedure Act(#/2fi+ 2 F 3@ %22 %7
[ESE RS e N 7O B

KEYWORDS:
freedom of privacy of correspondence (fo B p d ) |
Communication Protection and Monitoring Law (i€ 31 i %
& %% ), correspondence monitoring (i 3§ %) , princi-
ple of minimum infringement ( & -] &% /& B ) , reasonable
and legitimate procedure ( &2 i ¥ #2 5 ) , check and bal-
ance of powers (4 #|#r) **

* Translated by Fort Fu-Te Liao.
** Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING: Article 12 of the
Constitution provides: “The people shall
have freedom of privacy of correspond-
ence.” Its purpose is to protect the peo-
ple’s right to choose whether or not, with
whom, when and how to communicate
and the contents of their communication
without arbitral invasion by the State and
others. Any measure of restraint adopted
by the State shall have legal bases. In
addition, requirements for taking such
measures of restraint must be specific and
explicit without exceeding what is neces-
sary, and their procedures should be rea-
sonable and legitimate to fulfill the pur-
pose of protecting the freedom of privacy
of correspondence guaranteed by the Con-
stitution.  Article 5-I1I of the Communi-
cation Protection and Monitoring Law,
promulgated on and implemented as of
July 14, 1999, provided: “During criminal
investigations, the writs of communica-
tion monitoring mentioned in the preced-
ing paragraph are issued by prosecutors
upon applications from judicial police
authorities or by virtue of the prosecutors’
It did not require that

own authority.”

the writ of communication monitoring be
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in principle issued by an impartial and
independent judge. It charged the prosecu-
tor and judicial police officers, who are
responsible for criminal investigations,
with the concurrent duties of applying for
and issuing the writ of communication
monitoring. Such provision can not be
regarded as reasonable and legitimate and
is in violation of Article 12 of the Consti-
tution that guarantees the freedom of pri-
vacy of correspondence. The provision
shall be annulled when this interpretation
is promulgated or at the latest on July 11,
2007 when the amended Article 5 of the
Communication Protection and Monitor-

ing Law becomes effective.

REASONING: Article 5-I(I) of
the Constitutional Interpretation Proce-
dure Act provides that, a person who has
suffered unlawful infringement of his
rights guaranteed by the Constitution and,
after having brought a legal action through
legal procedures, considers the laws or
ordinances applied by the court in render-
ing its irrevocable final judgment to be
conflicting with the Constitution, may

apply for constitutional interpretations.
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138 J. Y. Interpretation No.631

Because one of the evidences based on
which the irrevocable final judgment ren-
dered against the applicant has been ob-
tained through communication monitor-
ing, and whether the monitoring was legal
or not is determined according to Article 5
of the Communication Protection and
Monitoring Law promulgated on and im-
plemented as of July 14, 1999. said Arti-
cle is one of the laws applied by the court
in making the aforesaid irrevocable final
judgment, and the Judicial Yuan is cer-
tainly empowered to take cognizance of
this case and deliver interpretation in ac-
cordance with the above mentioned Arti-
cle 5-II (I) of the Constitutional Interpre-

tation Procedure Act.

Article 12 of the Constitution pro-
vides: “The people shall have freedom of
privacy of correspondence.” Its purpose is
to protect the people’s right to choose
whether or not, with whom, when and
how to communicate and the contents of
their communication without arbitral in-
vasion by the State and others. The free-
dom of privacy of correspondence is one

of concrete modes of right to privacy that
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the Constitution guarantees. It is an es-
sential fundamental right necessary for
maintaining human dignity, individual
autonomy, complete development of per-
sonal quality; and is safeguarded against
interference by the State and others in the
self-control of personal information so
that the privacy of individual life will be
protected. (See J. Y. Interpretation No.
603) Such freedom is explicitly guaran-
teed by Article 22 of the Constitution.
Any measure of restraint adopted by the
State shall have legal bases. In addition,
requirements for taking such measures of
restrain must be specific and explicit
without exceeding what is necessary, and
their procedures should be reasonable and
legitimate to fulfill the purpose of protect-

ing the freedom of privacy of correspond-

ence guaranteed by the Constitution.

The Communication Protection and
Monitoring Law is a statute enacted by
the State for the purpose of balancing the
conflict of interests between “protection
of the people’s freedom of privacy of
correspondence from illegal invasion”

and “guarantee of national security and
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140 J. Y. Interpretation No.631

maintenance of social order.” (See Article
1 of the Communication Protection and
Monitoring Law) According to its pro-
visions, only where it is necessary to safe-
guard national security and maintain so-
cial order the State may issue the writs of
communication monitoring to examine
the people’s private correspondence, pro-
vided that both substantive and procedural
legal requirements are met. (See Articles
2, 5 and 7 of the Communication Protec-
tion and Monitoring Law) Article 5,
Paragraph 1, of the Communication Pro-
tection and Monitoring Law provides:
“writs of communication motoring may
be issued when there are sufficient facts to
support the belief that a defendant or sus-
pect has committed one of the following
crimes with serious endanger to the na-
tional security or social order to the extent
of giving reasonable belief that details of
the correspondence are relevant to the
case and that it is not possible or very dif-
ficult to collect or investigate evidence by
other means.” This is the legal basis for
the State to limit the people’s freedom of
privacy of correspondence.

Its require-

ments can be regarded somewhat concrete
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and explicit. Where the State carries on
monitoring of the correspondence of a
defendants or suspect for the purpose of
criminal investigation, it means that the
State is taking a measure of collecting
relevant records of the person under moni-
toring by scrutinizing and screening his
details of communication and may seize
such records. Such measure, being one
type of coercive measures in criminal pro-
cedure, and the records seized may be
admitted as evidence for determining
whether the person is guilty. However,
in the measure of correspondence moni-
toring, the freedom of privacy of corre-
spondence is restrained in such a way that
the person under surveillance is not noti-
fied, nor has he given his consent thereto
or been offered any opportunity to defend,
with the characteristics of continuity with-
in a specific period of time, thereby caus-
ing a jeopardy upon the people's funda-
mental rights for a relatively longer time
without tangible space barriers. Those
who are monitored usually do not know
that their fundamental rights are being
invaded, so that they have no way to exer-

cise defensive rights (such as the

J. Y. Interpretation No.63
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142 J. Y. Interpretation No.631

right to keep silence, appoint lawyer or
not to make statements disadvantageous
to themselves) under the Criminal Proce-
dure Law. Furthermore, enforcement of
correspondence monitoring may simulta-
neously cause encroachment upon the
freedom of privacy of correspondence of
innocent third parties other than those
named in the writ of communication mon-
itoring, resulting in worse damage to the
people’s fundamental rights than search

and seizure in criminal procedure.

Correspondence monitoring is a
measure violating the people’s fundamen-
tal rights intensely and broadly. When
enforcing correspondence monitoring, the
State, in order to fulfill its purpose of co-
ercive measure, usually deprives those
who are monitored of their pre-defensive
rights to prevent such coercive measure.
In order to check and balance coercive
measures taken by investigation authori-
ties to prevent unnecessary infringement,
and at the same time to fulfill the purpose
of coercive measure, pre-review by an
independent and impartial judicial institu-

tion is an essential means to protect the
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people’s freedom of privacy of corre-
spondence. Therefore, when the prose-
cutor or judicial police authority believes
it is necessary to monitor private corre-
spondence for the purpose of criminal
investigation, they shall in principle apply
to the court for issuing a writ of commu-
nication motoring to comply with the due
process requirement of the Constitution.
Article 5-1I of the Communication Protec-
tion and Monitoring Law in dispute did
not specify such requirement, with the
result that the prosecutor and judicial po-
lice authority, who are responsible for
criminal investigations, were charged with
the concurrent duty of applying for and
issuing the writ of communication moni-
toring, with no proper inter-agencies
check and balance mechanism to prevent
unnecessary infringement of the people’s
freedom of privacy of correspondence that
is guaranteed by the Constitution. The
provision can hardly be regarded as a rea-
sonable and legitimate procedural rule,
and did not comply with Article 12 of the
Constitution that protects the people’s
freedom of privacy of correspondence.

This provision shall be annulled when this
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144 J. Y. Interpretation No.631

interpretation is promulgated or at the lat-
est on July 11, 2007 when the amended
Article 5 of the Communication Protec-
tion and Monitoring Law becomes effec-
tive. Moreover, as communication moni-
toring is a severe intrusion to the people’s
freedom of privacy of correspondence,
those who have the right to issue the writ
of communication monitoring should
make strict review to ensure that the ap-
plication meets the requirements set forth
in Article 5 of the Communication Protec-
tion and Monitoring Law. When there is
evidently need to issue a writ of commu-
nication monitoring, they should adhere to
the principle of minimum infringement,
and specify clearly the period, person and
method of monitoring. It is also obvious
that they should supervise over its imple-

mentation at all times.

EDITOR’S NOTE:

Summary of facts: The Petitioner, a
police officer at the information division
of a police station, received a call on his
mobile phone from the mobile phone of
an anonymous Female A requesting assis-

tance to search the personal information
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of a Ms. Kao. The Petitioner then used his
computer to access the National Police
Agency of the Ministry of the Interior,
retrieved the relevant information and re-

layed to Female A.

The aforementioned leak of secrets
was uncovered after the prosecutor’s ap-
proval of a communications surveillance
warrant on the Petitioner’s mobile phone
activities and the inspection of Petitioner’s
inquiry records summoned from the Na-
tional Police Agency. The Taiwan High
Court, based on the surveillance transcript
as evidence, held the Petitioner guilty of
leaking confidential information under
Article 132, Paragraph 1 of the Criminal
Code.

The Petitioner argued that: (1) the
communications surveillance warrant
should have been approved and issued by
the judge. Article 5, Paragraph 2 of the
Communication Protection and Monitor-
ing Act(the “Act”) is unconstitutional; (2)
the communications surveillance warrant
was approved and issued on the ground of

felonies in connection with firearms. The
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146 J.Y. Interpretation No.631

disputed judgment, however, convicted
the petitioner by relying on transcripts of
materials obtained not related to the war-
rant under Article 5, Paragraph 1 of the
Act as evidence and is questionable for

contradicting the Constitution.
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J. Y. Interpretation No.632 (August 15,2007 ) *

ISSUE: Is it constitutional for the Legislative Yuan not to exercise its
consent power over the appointment of Control Yuan commis-
sioners ?

RELEVANT LAWS:

Article 28, Paragraph 2, of the Constitution of the Republic of
China (application suspended in accordance with Article 1,
Paragraph 2, of the Amendment of the Constitution of the Re-
public of China; (¥ FaAREZF % - - g5 - (2 i
1HiE %)) ; Article 7, Paragraphs 1 and 2, of the Amendment
of the Constitution of the Republic of China (amended as of
April 25, 2000; (* FAREZHBiE> % - iF % - 57 -

51, ARAL4 Ee P - LT p g #F); Articles 8
and 29 of the Legislative Functioning Act [or Act Governing
the Discharging of Duties of the Legislative Yuan] ( = }‘;iﬂ'%‘l
iR ES NIES % L4 iE) ; Article 5, Paragraph 1,
Sections 1 and 3, of the Constitutional Interpretation Procedure
Act (P2l * 2 P 3R 22257 % -0 % - 5%

Z ).

* Translated and edited by Professor Andy Y. Sun, Executive Director, Asia Pacific Legal In-
stitute, a non-profit organization chartered in Washington, D.C., and dedicated to the legal
cooperation and exchange between the United States and East Asia. Except as indicated oth-
erwise, all notes are added by the translator/editor. He is also an Associate Professor at the
Graduate Institute of Intellectual Property, National Chengchi University, Taipei, Taiwan.

** Contents within frame, not part of the original text, are added for reference purposes only.
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KEYWORDS:

checks and balances (## # #|#) , consent power approval
(F % 1) , Control Yuan ( ¥ %F% ) , Legislative Yuan ( =
% %) , nomination ($& % ) , President ( 3 %t
of powers (4 & = ) **

, separation

HOLDING: Artticle 7, Paragraphs
1 and 2 of the Amendment of the Consti-
tution of the republic of China [hereinafter
Constitutional Amendments] stipulate that
“[t]here shall be a Control Yuan as the
highest authority for the exercise of im-
peachment, censure and audit power,” and
that “[t]he Control Yuan shall consist of
29 Commissioners, among whom one
shall be appointed as Chief Commissioner
and one as Deputy-Chief Commissioner
for a term of six years by the President
and with the consent of the Legislative

Yuan.”'  As such, the Control Yuan is an

tutional governance.
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“Yuan (f=)” literally means the “grand house,” and is the equivalent of “branch” as in consti-
The Control Yuan is a unique creation of the Constitution of the

Republic of China, which reflects, in part, the traditional censorial system in ancient China
and is in deference to the idea of Dr. Sun Yat-sen, the founding father of the modern Chinese
republic, of having a separate and independent government branch charged specifically
with the authority to investigate, censure, impeach and audit officials and/or their acts at oth-

er government branches.

The idea is that such an arrangement can more or less avoid




integral and indispensible national agency
for the normal operations of the constitu-
tional system with its specific power be-
stowed by the Constitution. Given that the
Chief Commissioner, Deputy-Chief
Commissioner and Commissioners are all
legal positions preserved by the Constitu-
tion, it behooves all constitutional agen-
cies, as regards their respective duties, to
maintain the functional existence and
normal operations of the Control Yuan.
To ensure the continuous exercise of
power by the Control Yuan, prior to the
expiration of the term of the incumbent
Chief Commissioner, Deputy-Chief
Commissioner and Commissioners, the
President should nominate candidates to
fill these positions in a timely manner and
seek the Legislative Yuan’s consent.

The Legislative Yuan, in turn, should
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unnecessary political interference or ramification surrounding the disposition of a public
official, especially when that official happens to occupy a senior position in the government.
For a detailed illustration, See Hung-Dah Chiu and Jyh-Pin Fa, The Legal System of the Re-
public of China in Taiwan, contained in Kenneth R. Redden, ed., MODERN LEGAL SYSTEMS
CYCLOPEDIA, vol. 2, Buffalo, New York: William S. Hein & Co., Inc., 1984, pp. 602, 622-
23; see also Hung-dah Chiu, Constitutional Development and Reform in the Republic of

China on Taiwan (with documents),

OCCASIONAL PAPERS/REPRINT SERIES IN

CONTEMPORARY ASIAN STUDIES, No. 2 — 1993 (115), University of Maryland School of

Law, p. 12.
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exercise such consent power in a timely
manner to maintain the normal operations
of the Control Yuan. The Constitution
does not allow for the event in which ei-
ther the President or the Legislative Yuan
fails to nominate or consent to the nomi-
nation of candidates so that the Control
Yuan cannot exercise its power or func-
tion, thereby jeopardizing the integrity of
the constitutional system. All issues [in
the petition] should be disposed of appro-

priately in accordance with this Interpreta-

tion.

REASONING: The term of the
third Chief Commissioner, Deputy-Chief
Commissioner and Commissioners ex-
pired as of January 31, 2005. In accord-
ance with Article 7, Paragraph 2, of the
Constitutional Amendments promulgated
on April 25, 2000, the President submitted
an official bill (Hua Zong Yi Zhi No.
09310052491) to the Legislative Yuan on
December 20, 2004, nominating Chen-Bong
Chang and 28 other individuals to serve as
the fourth Commissioners. Without

complying with Article 29 of the Legisla-

tive Functioning Act [or Act Governing
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the Discharging of Duties of the Legisla-
tive Yuan], which requires that the Legis-
lative Yuan shall refer all [presidential]
nomination bills to the En Banc Commit-
tee for review without discussion before
such bills are voted on by its full assem-
bly, the Legislative Yuan, based on Arti-
cle 8, Section 2, of the same Act instead
first referred this bill to the Rules [or Pro-
cedure] Committee for the assignment to
the legislative calendar”> When that com-
mittee determined the legislative agenda
for the 6™ Session, 12" Meeting of the 5"
Legislative Yuan, on December 21 of that
year, the majority voted to table the re-
view of this presidential bill concerning
the nomination of Chief Commissioner,
Deputy-Chief Commissioner and Com-
missioners of the Control Yuan. The same
Committee then voted to resolve the same
on December 28 of the same year, and on

January 4, 10 and 18, 2005, respectively.
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Article 29 of the Act Governing the Discharging of Duties of the Legislative Yuan provides:

“In exercising its power to consent in accordance with Article 104 of the Constitution or Ar-
ticle 5, Paragraph 1, Article 6, Paragraph 2 or Article 7, Paragraph 2, of the Constitutional
Amendments, the Legislative Yuan shall, without discussions, submit [the nomination bill] to
the En Banc Committee for review and cast a floor vote anonymously in the full assembly.
Such bill shall be deemed to have passed if more than half of the total number of members

should vote in the affirmative.”
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Thus, at the very last meeting of the ses-
sion, the bill still had not been reviewed
by the 5" Legislative Yuan. Since mem-
bers of the 6™ Legislative Yuan were in-
augurated on February 1, 2005, the Presi-
dent once again submitted a nomination
bill (Hua Zong Yi Zhi No. 09400046061)
requesting that the Legislative Yuan exer-
cise its consent power over the same slate
of nominees. That bill was once again
referred to the Rules Committee. That
committee, through [internal] consulta-
tion, agreed that the bill should be “sus-
pended from being listed as an item to be
reported” and voted to resolve the same
on April 12, 19, 26 and May 3, 17, and
24, 2005, respectively. As of the date
this Interpretation is being issued, the
Legislative Yuan has yet to act on this

nomination bill.

The petitioners are Mr. Ching-Te Lai
and 88 other members of the Legislative

Yuan” They claimed that members of

3
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By the time the petition was filed and this interpretation was issued, the Legislative Yuan

consisted of a total of 225 members, of which 89 seats were occupied by members of the

Democratic Progressive Party (DPP), the largest political party at the time.

Together with



the Rules Committee of the Legislative
Yuan have abused the parliamentary pro-
cedure by inappropriately preventing the
nomination bill from being voted on by
the full assembly, which resulted in the
operation of the national control or super-
visory power being paralyzed, created a
dispute between the Legislative Yuan and
Control Yuan over the exercise of their
respective constitutional powers, and
caused the likelihood of undermining the
constitutional separation of powers as
well as jeopardizing the order of constitu-
tional democracy. They filed a petition
to this Yuan in accordance with Article 5
Paragraph 1, Section 3, of the Constitu-

tional Interpretation Procedure Act’
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the 12 votes controlled by the Taiwan Solidarity Union, this so-called “Pan Green” coalition
(based on the color of the DPP logo and symbolism) was nevertheless the minority in the
parliament. The razor-thin majority was controlled by a coalition that consisted of 80
members of the Kuomintang (KMT or Nationalist Party) and 34 members of the People First
Party, or so-called “Pan Blue” coalition (based on the background color of the KMT logo).
As a result of a major partisan dispute, this petition was filed jointly by all DPP members,
with Mr. Ching-Te Lai, then one of the ranking members of the Judicial Committee, taking
the lead. When the 7" Legislative Yuan came into being on February 1, 2008, the total
number of seats was reduced to 113 in accordance with Article 4 of the Constitutional
Amendments (amended and promulgated as of June 10, 2005).

Article 5 (Grounds to Petition for Interpretation) of the Constitutional Interpretation Proce-
dure Act states: “The grounds on which the petitions for interpretation of the Constitution
may be made are as follows: 1.When a government agency, in carrying out its function and
duty, has doubt about the meanings of a constitutional provision; or, when a government
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questioning whether the Rules Committee
actions have usurped the power of the full
assembly, whether it is the Legislative
Yuan’s constitutional obligation to exer-
cise its consent over personnel nomina-
tions, and whether by not acting on the
[presidential] nomination bill the Commit-
tee exceeded the self-regulatory power of
the Legislative Yuan. Article 5, Para-
graph 1, Section 3 of the Constitutional
Interpretation Procedure Act expressly
stipulates that one-third or more of all the
members of the Legislative Yuan may
bring forth a petition [to the Grand Justic-
es] to interpret questions derived from the
exercise of its power in accordance with
the Constitution. Since this petition con-
cerns Article 7, Paragraph 2, of the Con-
stitutional Amendments regarding the ex-
ercise of consent power over the nomina-
tion of Control Yuan personnel and the
constitutionality of the Legislative Yuan’s

resolution to table the exercise of such
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agency disputes with other agencies in the application of a constitutional provision; or, when
a government agency has questions on the constitutionality of a statute or regulation at is-
sue; ceeeee or 3.When one-third of the Legislators or more have doubt about the meanings of
a constitutional provision governing their functions and duties, or have questions about the
constitutionality of a statute at issue, and have therefore initiated a petition.”



power, the petition meets the above-stated
requirements and should, therefore, be

accepted.

The purpose of the Constitution in
installing various national agencies is to
uphold their respective and necessary
functions within the constitutional gov-
ernance, which is not to be interrupted for
even a day due to change of personnel.
Various examples can be found around the
world where either the Constitution or the
law [of a nation] clearly provides an ade-
quate mechanism to maintain the continu-
ation and normal operations of the gov-
ernment even when a successor [to govern
an agency| may not be inaugurated for a
period of time. For instance, the United
States Constitution grants the President a
temporary, recess appointment power
when the Senate is not in session (Article
II, Section 2);° in states that adopt the
Cabinet system, members of the incum-

bent cabinet shall carry on their duties
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> Article II, Section 2, Paragraph 3, of the U.S. Constitution states: “The President shall have
power to fill all vacancies that may occur during the recess of the Senate, by granting com-
missions which shall expire at the end of the next session.”
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until the new cabinet assumes its power (See
Article 69, Paragraph 3, of the Grundgesetz
fiir die Bundesrepublik Deutschland (GG,
Basic Law of the Federal Republic of
Germany);® and Article 71 of the Japan
Constitution’). While this nation‘s
Constitution has similar provisions, for
example, “[t]he term of the delegates to
each National Assembly shall terminate
upon the date the next National Assembly
convenes” (Article 28, Paragraph 2, of the
Constitution, application suspended in
accordance with Article 1, Paragraph 2, of
the Constitutional Amendments), so that
the duties of National Assembly delegates
can be carried on from one session to
another; also for example, “[i]n the event
the office of the President should become
vacant, it shall be assummed by the Vice
President until the expiration of the

original presidential term” (Article 49,
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That provision states: “At the request of the Federal Chancellor or of the Federal President, a

Federal Minister shall be obliged to continue to manage the affairs of his office until a suc-

cessor is appointed.”

It provides: “In the cases mentioned in the two preceding Articles [i.e., passage of a non-

confidence resolution in the Diet (House of Representatives) or vacancy of the Prime Minis-
ter due to Cabinet resignation en masse or other causes], the Cabinet shall continue its func-
tions until the time when a new Prime Minister is appointed.”



front Paragraph, of the Constitution), and
“[i]n the event the offices of both the
President and the Vice President shall be-
come vacant, the Premier [of the Execu-
tive Yuan] shall carry out their respective
duties and make-up elections shall be held
in accordance with Paragraph 1 of this
Article for the successors to serve out the
remaining term of the President and Vice
President” (Article 2, Paragraph 8, of the
Constitutional Amendments); yet neither
the Constitution nor any law provides an
adequate mechanism to resolve the pre-
sent issue and maintain the normal opera-
tions of the Control Yuan when the term
of its Chief Commissioner, Deputy-Chief
Commissioner and Commissioners has
expired before succeeding candidates can
be inaugurated. Until the Constitution or
law can be amended to address this issue,
the normal operations of constitutional
governance will continue to depend more
on a constitutional agency having deci-
sion-making power over personnel issues
to faithfully carry out its duties to fill the
vacancies and to prevent such governance

from being impacted.
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Article 7, Paragraphs 1 and 2 of the
Constitutional Amendments stipulate that
“[t]here shall be a Control Yuan as the
highest authority for the exercise of im-
peachment, censure and audit power,” and
that “[t]he Control Yuan shall consist of
29 Commissioners, among whom one
shall be appointed as Chief Commissioner
and one as Deputy-Chief Commissioner
for a term of six years by the President
and with the consent of the Legislative
Yuan.” As such, the Control Yuan is an
integral and indispensible national agency
for the normal operations of the constitu-
tional system with its specific power be-
stowed by the Constitution. Given that the
Chief Commissioner, Deputy-Chief Com-
missioner and Commissioners are all legal
positions preserved by the Constitution, it
behooves all constitutional agencies, as
regards their respective duties, to maintain
the functional existence and normal op-
erations of the Control Yuan. In accord-
ance with Article 7, Paragraph 2, of the
the Chief

Deputy-Chief Commis-

Constitutional Amendments,
Commissioner,
sioner and Commissioners shall be nomi-

nated by the President and consented to or
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approved by the Legislative Yuan before
they can be appointed. This design is
based upon the consideration of separa-
tion of powers as well as checks and bal-
ances. While the President is empow-
ered to initiate decisions regarding the
Control Yuan’s personnel, such decisions
are subject to the checks and balances of
review by the Legislative Yuan. In order
that the Control Yuan may exercise its
power without interruption, the President
should nominate successors [to fill the
positions] of Chief Commissioner, Depu-
ty-Chief Commissioner and Commission-
ers in a timely manner before the term of
these incumbents expires and seek ap-
proval from the Legislative Yuan. The
Legislative Yuan, in turn, should also ex-
ercise its consent power in a timely man-
ner to ensure the normal operations of the
Control Yuan. Regardless of its decision
to approve or disapprove, the Legislative
Yuan shall have fulfilled its constitutional
duty once such a decision is actively
made. As their respective constitutional
obligation, if the Legislative Yuan should

disapprove of the nominees so that the

Control Yuan temporarily cannot carry
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out its normal functions, the President
should nevertheless nominate [other] suit-
able candidates and submit the list [in a
new bill] to the Legislative Yuan for ap-
proval, and the Legislative Yuan should
also actively engage in the exercise of its
consent power. The Constitution does
not allow for the event in which either the
President or the Legislative Yuan fails to
nominate or consent to the nomination of
candidates so that the Control Yuan can-
not exercise its power or function, thereby
jeopardizing the integrity of the constitu-
tional system. All issues [in the petition]
should be disposed of appropriately in
accordance with this Interpretation.
Needless to say, when the term of the in-
cumbent Chief Commissioner, Deputy-
Chief Commissioner and Commissioners
has expired before their successors can be
inaugurated, the legislators also may enact
a law to expressly provide an adequate
mechanism to address the issue and to
maintain the normal operations of the

Control Yuan.

With regard to the petitioners’ claim

that this petition involves a dispute over

t

5=

z
=L
s,
=%

AR S5 B Y S AL £

ENSUNE SENE S AN E S A



the exercise of the respective constitution-
al power between the Legislative Yuan
and Control Yuan, it is necessary to point
out that this part of the petition is not ac-
cepted because the dispute does not in-
volve one-third or more of the Legislative
Yuan members concerning questions de-
rived from the exercise of its constitution-
al power or within the scope upon which a
petition can be filed concerning violation
of the Constitution in the application of a
law (See Article 5, Paragraph 1, Section 1,
central paragraph, of the Constitutional
Interpretation Procedure Act). Hence,
this part of the petition does not meet the
standards set forth in Article 5, Paragraph
1, Section 3, of the Constitutional Interpre-

tation Procedure Act.

Justice Yih-Nan Liaw filed concur-
ring opinion.

Justice Tzong-Li Hsu filed concur-
ring opinion, in which Justice Yih-Nan
Liaw joined.

Justice Yu-Hsiu Hsu filed concurring
opinion.

Justice Syue-Ming Yu filed dissent-

ing opinion in part.
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Justice Feng-Zhi Peng filed dissent-
ing opinion, in which Justice Syue-Ming

Yu joined.

EDITOR’S NOTE 1:

Summary of facts: The term of the
third Chief Commissioner, Deputy-Chief
Commissioner and Commissioners expired
on January 31, 2005. The President sub-
mitted an official bill to the Legislative
Yuan on December 20, 2004, nominating
individuals to serve as the fourth Com-
missioners. Based on the committee’s vot-
ing, the Legislative Yuan tabled the nomi-
nations to be placed on the legislative cal-
endar. No review was conducted as of the

last meeting of the fifth Legislative Yuan.

Upon the inauguration of the 6™ Leg-
islative Yuan on February 1, 2005, the
President again submitted a nomination
bill on April 4 of the same year, requesting
the Legislative Yuan to exercise its con-
sent power over the same slate of nomi-
nees. It was once again transmitted to the
Rules Committee, whch tabled the bill to

be placed on the legislative calendar.
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The Petitioners, members of the Leg-
islative Yuan, argued that the Rules
Committee of the Legislative Yuan abused
the parliamentary procedure to paralyze
the operations of the national control
power, caused a dispute between the Leg-
islative Yuan and the Control Yuan over
the exercise of their respective constitu-
tional powers likely to disrupt the system
of separation of powers under the Consti-
tution and the order of constitutional de-
mocracy. The petition is filed in accord-
ance with Article 5, Paragraph 1, Subpar-
agraph 3 of the Constitutional Interpreta-
tion Procedure Act to resolve questions
derived from the application of the Con-

stitution.

EDITOR’S NOTE 2:

The re-election of President Chen
Shui-Bian of the DPP on March 20, 2004,
for another four-year term was highly
controversial due to a dramatic event that
occurred less than 24 hours prior to the
day the voting was to begin. Both Mr.
Chen and his running mate, the then Vice

President Annette S. Lu, each suffered a

single bullet wound while riding together
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in an open jeep along the campaign trail.
Proponents (mostly “Pan Green” support-
ers) believe that it was a blatant assassina-
tion attempt, while opponents (mostly
“Pan Blue” supporters) called the incident
questionable and believed it was self-
orchestrated to swing the voting outcome.
The Chen-Lu ticket eventually won the

election by a razor-thin margin (50.11%
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to 49.89%, or by 29,518 votes out of a
total of 12,914,422 valid votes) and their
legitimacy was quickly called into ques-
tion. Since the “Pan Blue” coalition still
retained a slim majority in the Legislative
Yuan, the stage was set for a bitter power
struggle between these two political

camps over the next four years.

Against this backdrop, when Presi-
dent Chen submitted his slate of nominees
for the Control Yuan just six months after
his second inauguration, it amounted to
adding fuel to the fire. Exercising its
parliamentary maneuvering skill, the
KMT-led “Pan Blue” coalition in the Leg-
islative Yuan managed to remove the
nomination bill from the floor and voted
to table it indefinitely at various meetings
of the Rules Committee. They raised at
least four grounds for their objections to
the nomination:

(1) The Review and Recommenda-
tion Committee set up by President Chen
was itself composed of questionable fig-
ures, some of whom had strong partisan

inclination, and the nomination slate was

deemed highly partisan and thus not re-

flective of the actual fabric of the society.

(2) To make matters worse, two con-
troversial members of that Committee
were themselves included in the final slate
of nominees, with the President’s en-
dorsement, to serve as Chief Commis-
sioner and Deputy-Chief Commissioner,
respectively. ~ While Mr. Chen-Bong
Chang, the nominee for the Chief Com-
missioner position, was a member of the
KMT, he had been implicated in prior
criminal investigations while serving as
Minister of Transportation and had other
political baggage. So he was regarded as
unfit for the position and his nomination
did not appease the “Pan Blue” Coalition;
some even considered this nomination as
a betrayal of his political party and an in-
sult to the integrity required for the posi-
tion.

(3) Another controversial nominee,
Ms. Nita C. Ing (%3 ), Chairwoman of
the Taiwan High Speed Rail Corporation
(THSRC) and other high-profile construc-
tion firms, was perceived to have been too
deeply involved in Chen’s political and

financial campaigns as well as the bailout

lobbying of THSRC in light of several



major cost over-run incidents and criminal
investigations. Her nomination was seen
as an outright conflict of interest, i.e., to
allow her to obtain impeachment power
over the very public officials who would
be in a position to supervise the opera-
tions of her companies.

(4) Several other nominees did not
possess significant qualifications other
than being the protégés of the President or
Vice President and were perceived as too

political and partisan to render impartial,

objective judgment.

As a result of this stalemate in the
Legislative Yuan, all members of the “Pan
Green” coalition jointly filed the petition
to the Judicial Yuan to challenge the con-
stitutionality of ‘“Pan Blue” coalition’s
actions. Despite the ruling of this Inter-
pretation, all these most senior decision-
making positions at the Control Yuan re-
main vacant through the remainder of
Chen’s second term. In the meantime,
allegedly more than 22,000 cases or peti-
tions piled up and were backlogged.
On March 22, 2008, Dr. Yin-Jeou Ma was

elected with 58% of the vote to succeed
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Chen as the 12" President of the ROC.
He, together with the “Pan Blue” coali-
tion, will control nearly 75% of the 7"
Legislative Yuan. Thus, it is widely be-
lieved that the Control Yuan may finally
resume its full functions, and the nomina-
tion process this time should meet with

much less resistance.
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J. Y. Interpretation No.633 ( September 28, 2007 ) *

ISSUE: Are certain provisions of the Act of the Special Commission
on the Investigation of the Truth in Respect of the 319 Shoot-
ing, as amended on May 1, 2006, unconstitutional ?

RELEVANT LAWS:

J. Y. Interpretation No.585 ( @ 23 %7 ~ 7 82§ ) ;
Articles 1,2, 4,5,6,7,8, 81, 8-2,8-3, 11 and 15 of the Act of
the Special Commission on the Investigation of the Truth in
Respect of the 319 Shooting, as amended on May 1, 2006 ( *
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Budget Act (3 & ;2 % = L i%) ; Article 42 of the Adminis-
trative Procedure Act ( {(75c42 5 2 % 2w - - %) ; Articles
26, 27, 28, 29 and 30 of the Control Act (& &= % - L =
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i£) ; Articles 18, 22 and 36 of the Public Service Personnel
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KEYWORDS:
preliminary injunction ( # ¥’ ) , principles of separation

* Translated by Chun-Yih Cheng and Pei-Chen Tsai.
** Contents within frame, not part of the original text, are added for reference purposes only.




ity politics (

of powers and checks and balances (£ 4 4 > &2 4[§R ) ,

representative politics ( X £ #Zi ) , principle of accountabil-

# @ Fcis B ) |, principle of proportionality
(v &R B]) , due process of law (it

ciple of clarity and definiteness of law (;* &/ FElE R ] ) ,

Legislative Yuan’s power to investigate (= /[t A 48) ,

power to request production of files ( = 23 B4 ) , budget
(Ff ¥ ) , pecuniary fines (4% ) **
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£ &4&E ), prin-

HOLDING:

1. Article 4-II, Article 8, Article 8-1,
Article 8-2-1, II and III regarding reports
and public announcements; Article 8-2-V
and VI, Article 8-3, and Article 11-II re-
garding secondment of officials from ad-
ministrative organs; Article 11-IV and Ar-
ticle 15-1 of the Act of the Special Com-
mission on the Investigation of the Truth
in Respect of the 319 Shooting (hereinaf-
ter the “SCITA”), as amended on May 1,
2006, are in line with the Constitution and
J.Y. Interpretation No. 585.

2. Article 8-2-III regarding pecuniary
fines and Article 8-2-IV are contrary to
the intents of J.Y. Interpretation No. 585.
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Article 11-III is contrary to the principles
of separation of powers and checks and
balances, and shall become null and void

as of the date of the promulgation hereof.

3. As to the petition for preliminary
injunction regarding the aforesaid provi-
sions of the SCITA, it is no longer neces-
sary to examine the petition since an in-
terpretation has been given for the case on
merit. In addition, since the petition for
the interpretation of the other provisions
of the SCITA has been rejected, the peti-
tion for preliminary injunction regarding

such provisions shall not be reviewed.

REASONING: The Legislative
Yuan’s investigation power is a subsidiary
power necessary for the said Yuan to ex-
ercise its constitutional powers and au-
thorities. The exercise of such power
should be carried out by the Legislative
Yuan through establishing an investigation
commission pursuant to law. Only in ex-
traordinary cases may the Legislative Yu-
an mandate non-members of the Legisla-
tive Yuan to assist in the investigation of

any particular matters by enacting
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a special law, setting forth in detail the
purposes of the mandate, the scope of the
investigation, the matters relating to per-
sonnel and organization, including, with-
out limitation, the qualifications, ap-
pointment, term of the mandated persons,
the authorities, methods and procedures
for the special investigation, which law
would also serve as the basis of supervi-
sion. The aforesaid has been made clear in
J.Y. Interpretation No. 585 by Judicial
Yuan. The Legislative Yuan enacted and
amended the SCITA and established the
Special Commission on the Investigation
of the Truth in Respect of the 319 Shoot-
ing (hereinafter the “SCIT”) thereunder.
The SCIT was created in an attempt to
ascertain the truth about the circumstances
of the shooting candidates for President
and Vice President on March 19, 2004
(hereinafter the “319 Shooting”) for the
purpose of appeasing contestation arising
from the dispute over the results of the
presidential election and settling political
turmoil (See Article 1-1 of the SCITA).
The SCITA is a special statute that the
Legislation Yuan mandated non-members

to assist the investigation into the specific
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circumstances of this extraordinary case.
The petition of this Interpretation asserts
the unconstitutionality of Articles 4-I1, 8,
8-1, 8-2, 8-3, and 11-II regarding the se-
condment of officials from administrative
organs, and Articles 11-III, 11-IV, and 15-
I of the SCITA (hereinafter the “Disputed
Provisions™). It is therefore the decision of
the Judicial Yuan to review whether the
organization, authorities, methods, proce-
dures and compulsory measures for the
SCITA described in the Disputed Provi-
sions are contrary to the intents of J.Y.
Interpretation No. 585, i.e., whether they
are in violation of the principles of separa-
tion of powers and checks and balances,
principle of proportionality, principle of
clarity and definiteness of law and due
process of law as set forth by the Consti-
tution. The petition is hereby analyzed

below.

1. The Organization of the SCIT

(1) Article 4-II of the SCITA is not
beyond the scope of intents of J.Y. Inter
pretation No. 585

The SCIT is a temporary special

commission, which was created by the
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Legislative Yuan because of extraordinary
necessity, with an attempt to ascertain the
truth regarding the 319 Shooting for the
purpose of appeasing contestation arising
from the dispute over the results of the
presidential election and settling political
turmoil; it consists of non-members of the
Legislative Yuan who shall be fair and
impartial in sharing their professional
knowledge to assist the said Yuan in exer-
cising its investigation power. Article 4-11
of the SCITA provides that, “[a]ny action,
conducted by this Commission pursuant
to the SCITA, may be taken in the name
of the Commission. The Commission has
the power to sue and can also be sued.”
The said provision is an extraordinary
legislation created out of special necessity
for establishing the SCIT by the Legisla-
tive Yuan and is not beyond the scope of

intents of J.Y. Interpretation No. 585.

(2) Article 11-II of the SCITA regard-
ing secondment of officials from adminis
trative organs is not in conflict with the
Constitution. Article 11-III of the SCITA
is contrary to the principles of separation

of powers and checks and balances.
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Article 11-11 of the SCITA provides
that, “[t]he convening member of the
Commission may retain 3 to 5 consultants
and may designate, second or contract
appropriate persons as assistant investiga-
tors.” The said provision is consistent with
Articles 18, 22 and 36 of the Public Service
Personnel Employment Act regarding em-
ployment, and such provision regarding
secondment of officials from administra-
tive organs is not in conflict with the Con-
stitution. However, Article 11-1II of the
SCITA provides that, “[a]n administrative
organ has no right to refuse the second-
ment ordered pursuant to the preceding
paragraph.” The provision means that if a
convening member of the SCIT requests
the secondment of an appropriate person
from an administrative organ as an assis-
tant investigator, the said administrative
organ has no right to refuse such se-
condment. The SCIT is a temporary ex-
traordinary commission under the author-
ity of the Legislative Yuan in exercising
investigation power and it is appropriate
to have secondment from administrative
organs of persons who are to act as assis-

tant investigators. However, pursuant to
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the principles of separation of powers and
checks and balances and in order to show
respect to the administrative organs and
the seconded persons, such secondment
shall be consented to by the seconded per-
sons and the administrative organs, which
has been explained in J.Y. Interpretation
No. 585. Hence, the aforesaid paragraph 3
of Article 11 regarding secondment of
officials from administrative organs is
contrary to the intents of J.Y. Interpreta-
tion No. 585.

(3) Article 15-1 of the SCITA is in
line with the Constitution.

Members of the SCIT are recom-
mended and invited to be members by the
Legislative Yuan pursuant to Article 2-1 and
II of the SCITA. The said members accept
the appointments of the said Yuan to con-
duct an investigation of the 319 Shooting
and its associated incidents, which oc-
curred before and after the 319 Shooting,
to ascertain the truth in connection with
the mastermind and other related persons’
motives, the purposes, facts, and effects of
said Shooting (See Article 7 of the
SCITA). Based upon representative
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politics and the principle of accountability
politics, the Legislative Yuan shall take
political responsibility for the outcome of
exercising investigation power, and the
people will determine whether it has
abused its power. Hence, the Legislative
Yuan has the duties of directing and su-
pervising members of the SCIT. Any
member of the SCIT who is deemed in-
competent may be expelled from his or
her office by a resolution of the Legisla-
tive Yuan. Furthermore, Article 15-1 of
the SCITA provides that, “[alny member
of this Commission who has lost legal
capacity or is in violation of laws and/or
regulations may be expelled from his or
her office by resolutions of the Legislative
Yuan.” The said provision enables the
Legislative Yuan to perform its duties of
directing and supervising members of the
SCIT and is in line with the aforesaid in-
tents. In addition, members of the SCIT
shall be non-partisan and shall exercise
their powers without any prejudice in ac-
cordance with laws (See Article 4-1 of the
SCITA). In the event that the eligibility or
impartiality of members of the SCIT in

exercising their powers is prejudiced
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because of violation of laws, any member
of this Commission who is incompetent
may be expelled from his or her office by
resolutions of the Legislative Yuan as a
result of exercising the said Yuan’s duties
of directing and supervising. The contents
of Article 15-I can be ascertained in ac-
cordance with social norms and be estab-
lished by judicial review. Therefore, this
provision is in line with the intents of J.Y.
Interpretation No. 585 and does not con-
flict with the principle of clarity and defi-

niteness of law.

(4) Article 11-IV of the SCITA is in
line with the Constitution if applicable
laws and regulations concerning budgets
are complied with.

The SCIT is a temporary special
commission subordinate to the Legislative
Yuan for exercising investigation power
and its operational expenses shall be met
from the budget proposed by the said Yuan.
However, if there is factual necessity and
relevant laws and regulations concerning
budgets are complied with, the said Yuan
is entitled to use the second reserves pur-

suant to law without any violation of
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executive powers of the Executive Yuan,
which is explained in J.Y. Interpretation
No. 585. Article 11-IV thereof provides
that, “[t]he funds required by this Com-
mission shall be met by the budget of the
Legislative Yuan. Whenever necessary,
the funds may be met by the second re-
serves of the Executive Yuan, and the Ex-
ecutive Yuan shall have no objection.”
Based upon the intents of J.Y. Interpreta-
tion No. 585, as long as all applicable
laws and regulations concerning budgets
are complied with, there is no violation of

the Constitution.

2. The Scope, Methods, Procedures and
Compulsory Measures for the SCIT in
Exercising the Investigation Power

As stated above, the purpose that

Legislative Yuan enacted and amended the

SCITA and creates the SCIT thereby is to

ascertain the truth about the circumstances

of the 319 Shooting in order to appease
contestation arising from the results of the
presidential election and settle political
turmoil. To attain such purposes, the
said Yuan is entitled to delegate its inves-

tigation power regarding the 319

S EDEERDAEEZFER R
A2 R 25 ) £ E

EIap EREGRZ - L BETEA
ERjmd 2 ApMEIEZ AL P LR
BEINAENELR L2 - HERERG
BEWZERTARD ALY
AR E o HATE G 2T Bt
EIRALETEFR 2 EN T



Shooting and its associated incidents to
the SCIT or members of the SCIT, which
is prescribed in the SCITA. However,
since the SCIT is a temporary special
commission and is subordinate to the Leg-
islative Yuan for exercising investigation
power, the SCIT’s authority shall be lim-
ited to the scope of investigation power
exercised by the said Yuan and shall be
restricted to the scope of the investigation
of the truth about the circumstances of the
319 Shooting. If any procedure of any
investigation method is implicated as lim-
iting the fundamental rights of the people
as protected by the Constitution, such
procedure shall be in conformity with the
principle of proportionality, the principle
of clarity and definiteness of law and due
process of law as set forth by the Consti-
tution, which is explained in J.Y. Interpre-

tation No. 585.

(1) Article 8 of the SCITA is in line
with the Constitution.

Article 8-1 of the SCITA provides
that, “[t]his Commission or members of
this Commission is/are entitled to do the

following at the time of investigation in
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accordance with this Act: 1. Give notice
to related organs, groups, business entities
or individuals to appear to testify or to
make statements in person; 2. Give notice
to related organs, groups, business entities
or individuals to submit relevant files,
documents and other necessary data or
evidence. However, permission to borrow
such relevant materials during the trial
shall be obtained from such trial court; 3.
Appoint personnel to the office premises,
firms, business premises or other premises
of related organs, groups, business entities
or individuals to conduct necessary inves-
tigation or inspection; 4. Appoint investi-
gators; 5. Appoint different organs to in-
vestigate the specified cases or items, if
necessary; 6. Conduct other necessary
investigation.” In addition, Article 8-II of
the SCITA provides that, “[e]very organ
shall conduct investigations and reply in
writing after such appointment in Item 5
of the preceding paragraph is accepted.”
These two Articles are two effective
measures to obtain related information
regarding the truth about the circumstanc-
es of the 319 Shooting for the purpose of

appeasing contestation arising from the
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results of the presidential election and
settling political turmoil, which are differ-
ent from compulsory search and seizure,
and are not beyond the scope of the SCIT,
nor are they in violation of the principles
of separation of powers and checks and
balances set forth by the Constitution.
These two Articles are in conformity with
the intents of J.Y. Interpretation No. 585.
The SCIT shall exercise its powers by
joint decision of its members, which
means a member of the SCIT may exer-
cise his/her investigation power, provided
that the objective of investigation he/she
proposes is reviewed and agreed upon by
the other four members of the SCIT. The
outcome of such investigation shall be
handled in conformity with Article 6 of
the SCITA and a member shall not pub-
lish nor deliver any comment to the public
in respect of such outcome (See Article 5
of the SCITA), which is not in violation
of the intent of exercising powers collec-
tively. Moreover, Item 2 of Article 8-1
provides that permission to borrow rele-
vant materials during a trial shall be ob-
tained from such trial court, which is a

necessary provision to protect trial power
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180 J. Y. Interpretation No.633

independently exercised by a court pursu-
ant to the law. Where a State organ exer-
cises its power independently, it shall not
fall under the scope of the Legislative Yu-
an’s investigation power. The aforesaid is
explained in J.Y. Interpretation No. 585.
Therefore, it is clear that the request for
documents or evidence by the abovemen-
tioned organs shall be granted by every
such independent organ. The inspection
set forth in Item 3 of Article 8-I is the
Legislative Yuan’s investigation power
and such power is used to obtain evidence
and documents. Such procedure is carried
out in conformity mutatis mutandis with
related provisions of the Administrative
Procedure Act. The aforesaid power dif-
fers from judicial investigation power.
Item 6 of Article 8-I regarding “other nec-
essary investigation” is a general provi-
sion to supplement Items 1 to 5 thereof.
The said Item shall be construed to the
extent similar to the investigation con-
ducts provided in Items 1 to 5 of the
SCITA. The meaning of this item is not
difficult to realize, is foreseen by the regu-
lated people and can be established by

judicial review. Hence, the aforesaid Item

w



is in line with the principle of clarity and
definiteness of law. In addition, Article 8-
III provides that, “[i]nvestigation person-
nel of the SCIT who exercise power and
authority pursuant to law shall present
related evidence of appropriate authority.
The investigated person is entitled to re-
ject such investigation, provided that no
evidence is presented.” Further, Article 8-
IV provides that, “[a]t the time of exercis-
ing investigation power by the SCIT or
members of the SCIT, unless otherwise
provided for herein, related procedure pro-
tection shall be carried out in conformity
mutatis mutandis with related provisions of
the Control Act.” The aforesaid two Arti-
cles are procedure provisions to protect
investigated persons; further, such Articles
do not exclude procedure protection for
investigated persons under current laws;
hence they are in line with the Constitution
and the intents of J.Y. Interpretation No.
585.

(2) Article 8-1 of the SCITA is in line
with the Constitution and the intents of
J.Y. Interpretation No. 585

Article 8-1-1 of the SCITA provides
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that, “[i]nvestigation personnel of the
Commission are entitled to seal up related
certificates or documents for safekeeping,
or take away, take possession of all or part
of such certificates or documents, if nec-
essary.” Article 8-1-II thereof provides
that, “[w]hen sealing up, taking away or
taking possession of certificates or docu-
ments possessed by organs, the consent of
their chief official is required. Unless it is
proved that there is any interference with
the State’s material interest and an inves-
tigation is consented to by an administra-
tive court with a provisional disposition
order within seven days from the investi-
gation day, the said chief official shall not
reject such investigation.” Article 8-1-III
thereof provides that, “[t]he certificates
that are taken away shall have stamps af-
fixed to them by the said chief official and
the investigation personnel shall provide
receipts for such certificates.” The afore-
said Articles are effective measures to
obtain related information regarding the
truth of the 319 Shooting. In addition, ac-
cording to Article 8-1-II, if the investigat-
ed organ rejects the request by the inves-

tigation personnel to seal up the cer-
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tificates for safekeeping, take away or
take possession of the certificates or doc-
uments with the reason of interference
with the State’s material interest, the said
organ shall apply for a provisional dispo-
sition order with the administrative court
within seven days from the investigation
day. Moreover, whether an exception
thereof exists can be confirmed by filing a
confirmation suit in accordance with Arti-
cle 8-2-V. The aforesaid Articles thereof
expressly provide feasible requirements
for the organ’s chief official to reject the
request that such certificates or documents
be sealed up for safekeeping, taken away
and taken into possession. The abovemen-
tioned conducts differ from compulsory
search and seizure, are not beyond the
scope of the Legislative Yuan’s investiga-
tion power and principles of separation of
powers and checks and balances, and are
in line with the Constitution and the in-
tents of J.Y. Interpretation No. 585. In
addition, such certificates or documents so
sealed up, taken away or taken into pos-
session shall be limited to the scope of
related and necessary investigation, which

may be reviewed by a court.
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(3) Article 8-2-1, II, and III regarding
reports and promulgations, V, and VI are
in line with the Constitution and the in-
tents of J.Y. Interpretation No. 585. How-
ever, Article 8-2-III regarding pecuniary
fines and IV are in conflict with the in-
tents of J.Y. Interpretation No. 585.

Article 8-2-1 provides that, “[t]he au-
thority and power exercised by the SCIT
and members of the SCIT shall comply
with due process of law and conduct in
conformity with the principle of propor-
tionality.” This Article intends to protect
the procedural interest of the investigated
persons, which is in line with the Consti-
tution and the intents of J.Y. Interpretation
No. 585. Article 8-2-I1 provides that,
“[nJo related organs, organizations, enter-
prises or persons to be investigated shall
avoid, delay or reject such investigation
for any reason, unless it is proved that any
interference with the State’s material in-
terest or any risk of criminal or adminis-
trative punishments may occur due to
the investigated organ’s cooperation.” This
Article empowers the SCIT as a compul-
sory authority at the time of the investiga-

tion and approves feasible reasons
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offered by the investigated persons to re-
fuse investigation, which is not beyond
the scope of the Legislative Yuan’s inves-
tigation power. In order to exercise its
investigation power effectively, the Legis-
lative Yuan may, by resolution of its ple-
nary session, impose reasonable pecuniary
fines upon those who refuse to fulfill their
obligations to assist in the investigation,
which is a power ancillary to the Legisla-
tive Yuan’s investigation power. This has
been explained clearly in J.Y. Interpreta-
tion No. 585. Article 8-2-III thereof pro-
vides that, “[iJn case of violation of the
preceding provision hereof, successive
fines shall be imposed on such investigat-
ed persons, in addition to their being re-
ported to the Legislative Yuan and being
named in a public announcement.” The
part of this Article regarding the SCIT’s
power to impose pecuniary fines is not in
line with the intents of J.Y. Interpretation
No. 585. Hence, Article 8-2-1V which
provides that, “[r]egarding the pecuniary
fines mentioned in the preceding provi-
sion, they shall be in conformity with the

Administrative Procedure Act and the

Administrative Enforcement
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Act” shall likewise be considered null and
void. However, in regard to the investi-
gated persons’ violative conducts men-
tioned in Article 8-2-II, the SCIT shall
report such violative conducts to the Leg-
islative Yuan and announce to the public,
which provision will be helpful in ascer-
taining the truth and therefore is permissi-
ble. In addition, Article 8-2-V and VI sep-
arately provide that, “[w]hether excep-
tions to Article 8-2-II and Article 8-1-II
exist or not, the investigated persons may
file a confirmation suit with the adminis-
trative court located in the district of the
SCIT if any controversy arises. Every in-
stance of administrative court shall deliver
its judgment within three months after
accepting such filing.” “The confirmation
suit mentioned in the preceding Paragraph
is carried out in conformity with the Ad-
ministrative Litigation Act.” These two
Articles specifically stipulate that if the
aforesaid investigated organs prove that
any interference with the State’s material
interest exists and refuse to allow certifi-
cates or documents to be sealed up for
safekeeping, taken away or taken into pos-

session, or if the aforesaid investigated



persons prove that any interference with
the State’s material interest exists or is
under risk of criminal or administrative
punishments due to the investigated per-
son’s cooperation and thus attempt to
avoid, delay or refuse to cooperate with
the investigation, and if any controversy
arises thereof, the investigated organ or
person is entitled to file a confirmation
suit and resolve such controversy in con-
formity with the Administrative Litigation
Act, which is a reasonable solution and is
in line with the Constitution. Moreover, it
should be pointed out that before the con-
firmation suit is concluded, it can not be
known whether the investigated person
has violated his/her duty to assist with the
investigation, and therefore, any punish-
ment or pecuniary fine shall not be im-

posed by the SCIT.

(4) Article 8-3 is in line with the
Constitution and the Intents of J.Y. Inter-
pretation No. 585

Article 8-3 of the SCITA provides that,
“[iJnvestigation personnel of the Commis-
sion are entitled to ask the local govern-

ment, investigating and prosecuting
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organs or other related agencies to provide
assistance, if necessary.” “If the investiga-
tion personnel encounter resistance at the
time of evidence investigation or conser-
vation of evidence, they are entitled to
request the military police or police to
provide  assistance  for  necessary
measures.” The Legislative Yuan’s inves-
tigation power is a subsidiary power nec-
essary for the said Yuan to exercise its
constitutional powers and authorities. The
investigation personnel of the SCIT exer-
cise the Legislative Yuan’s investigation
power to ascertain the truth of the 319
Shooting and can ask the aforesaid organs
to provide assistance, if necessary. Due to
the mutual respect between organs, if the
said organ agrees to provide assistance, it
shall not mean the SCIT directs or com-
mands the said organ. Therefore, there is

no violation of the principle of separation

of powers.

3. Conclusion

(1) Article 4-11, Article 8, Article 8-1,
Article 8-2-1, II and III regarding reports
and public announcements; Article 8-2-V

and VI, Article 8-3, Article 11-II regarding
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secondment of officials from administra-
tive organs; Article 11-IV and Article 15-1
of the SCITA are in line with the Consti-
tution and J.Y. Interpretation No. 585.

(2) Article 8-2-1II regarding pecuni-
ary fines and Article 8-2-1V are contrary to
the intents of J.Y. Interpretation No. 585.
Article 11-1II is contrary to the principles
of the separation of powers and checks
and balances, and shall become null and
void as of the date of the promulgation

hereof.

(3) In respect of the Articles of the
SCITA other than the Disputed Provisions
(hereinafter the “Other Articles™), which
the Petitioners also assert are in violation
of the Constitution, the Petitioners have
failed to indicate the specific reasons for
unconstitutionality. Therefore, the afore
said portion of the petition is contrary to
Item 3 of Article 5-I of the Constitutional
Interpretation Procedure Act and is hereby
rejected in accordance with Article 5-I11

of the same Act.

(4) As to the petition for preliminary
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injunction regarding the Disputed Provi-
sions of the SCITA, it is no longer neces-
sary to examine the petition since an in-
terpretation has been given for the case on
merit. In addition, since the petition for
the interpretation of Other Articles of the
SCITA has been rejected, the petition for
preliminary injunction regarding the Other

Articles shall not be reviewed.

Justice Yu-Hsiu Hsu filed concurring

opinion in part.

EDITOR’S NOTE:

Summary of facts: The Justices of
the Judicial Yuan issued J. Y. Interpreta-
tion No. 585 on December 15, 2004, de-
claring that part of the Statute on the
Special Commission for the Investigation
of Truth Concerning the 319 Shooting
Incident (hereinafter “former Statute”),
promulgated on September 24 of the same
year, exceeded the permissible scope of
the Legislative Yuan’s investigative power,

and shall be invalid as of the issuance date

of the Interpretation.

The Legislative Yuan subsequently

LR F AR ER o ¢ g
MEE G BR Ry e BRI
AR IL o RITHINA R A 2 Bt 4

S R T T

~

a0 AN R e R N
ZEL- LT p RS EE YT AT B
R L FEL V- LepdlEoH
2ZZ-ABFTEEAAALEHLA §
el (2T JAETELS G E ) 0
A 2RI AR R AT R
2 F 0 B AR E L p Ak Hok

4 o

fRs kst L7 Ew 0 Lo g



amended Articles 2 to 4, Articles 8, Arti-
cles 11 to 13, Articles 15 and 17, added
Articles 8-1 to 8-3, and repealed Article
16 on April 11, 2006, and the President
promulgated the Statute on May 1 of the

same year.

Yet the Petitioners co-signed [the pe-
tition] arguing that the entire design of the
Statute was inadequate and grossly violat-
ed the Constitution, rendering it hardly
compatible with the order of constitution-
al democracy. They petitioned for a decla-
ration that all provisions are unconstitu-
tional and that temporary dispoisitions
need to be adopted before the interpreta-
tion is issued so to preserve the constitu-
tional legal and public interest prior to the
announcement of the constitutionality of

the Statute.
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J. Y. Interpretation No.634 ( November 16, 2007 ) *

ISSUE: Is Article 18, Paragraph 1, of the Securities Exchange Act as
amended on January 29, 1988, and the rules and regulations

promulgated thereunder in contravention to the Constitution ?

RELEVANT LAWS:
Articles 11, 15 and 23 of the Constitution ( & /% % -+ — % ~
%L 70~ % - L =i%); Articles 1 and 18 of the Securities
Exchange Act (as amended on January 29, 1988) (% % % %
ERoiEE R LA, S L Eo 0 oL pigr oF)
Article 175 of the Securities Exchange Act (as amended on
February 6,2002) (#5242 % -7 - Lt71iFE -4 L- &
Z P2 pigr o) Article 121 of the Securities Invest-
ment Trust and Advisor Act (XL F G ERRZ % -
B = - i%); Atticles 2, 4, 5, Paragraph 1, and 23 of the
Rules Governing Investment Advisory Enterprises (as promul-
gated on October 9, 2000 [abolished on November 1, 2004])
(BEELTFTHFEFEFERAF FE~F2if~ 57 FF
—HE G- ZiE AL BT L pRBREFF 4 L2
B PR R ).

KEYWORDS:
securities (7 % 3 % ) , investor protection (L F * &) ,

public interests ( = % 4] % ) , securities investment advisory

* Translated by Professor Chun-Jen Chen.
** Contents within frame, not part of the original text, are added for reference purposes only.




enterprise (7 % 4L 7

wpd ),
tion (&4 )

vestment account ( > f& £ 3¢
B4 ) , in contravention to (4%f§ ) , principle of proportionali-
, self-fulfillment ( p 2% F 3R) **

ty (v &l RAT)

¥ %), right to work (1 %48 ) ,
freedom of occupation (ﬁ%‘« ¥ pd ), freedom of speech (3
commercial speech (G F433% ) ,

, lectures and courses (3% ) , discretionary in-
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recommenda-

) , agency-in-charge ( 2 ¢

HOLDING: As amended on Janu-
ary 29, 1988, Article 18, Paragraph 1, of
the Securities Exchange Act prescribed
that securities investment advisory enter-
prises shall be approved by the agency-in-
charge before conducting their business.
When interpreting this paragraph in ac-
cordance with the legislative intent and
the constitutional guarantee of the free-
dom of speech, its scope shall not include
those who conduct the business of holding
or providing securities investment lectures
or courses with a view to furnish general
securities investment information alone
and not with a view to furnish, directly or
indirectly, the valuation analyses or in-
vestment recommendations of individual

securities. Therefore, Article 5, Paragraph
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1, Subparagraph 4 of the Rules Governing
Investment Advisory Enterprises, as amended
on October 9, 2000 (which is no longer
effective) was promulgated within its
statutory authorization and was not in
contravention to the constitutional guaran-
tees of people’s freedom of occupation

and freedom of speech.

REASONING: People’s free-
dom to choose occupations falls under the
constitutional guarantee of people’s right
to work under Article 15 of the Constitu-
tion. People’s occupations are closely
related to public interests. Therefore, any
subjective condition restricting the choice
of occupations shall only be imposed by
law or regulation promulgated under clear
statutory authorization which is within the
scope of Article 23 of the Constitution,
and the purpose of imposing such subjec-
tive conditions shall be for important pub-
lic interests and the means taken shall be
substantially related to the end intended to
be accomplished in order to be in accord-
ance with the constitutional mandate of
the principle of proportionality. Article

11 of the Constitution guarantees people’s
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freedom of speech to protect free commu-
nications of opinions to enable people to
enjoy the opportunity to gather adequate
information and to achieve self-
fulfillment.  Information furnished by
commercial speeches shall fall under the
constitutional guarantee of the freedom of
speech if it is not false or misleading and
helps the consuming public to make eco-
nomically reasonable choices. However,
the state may impose restrictions upon
people’s freedom of speech for important
public interest purposes as long as it does
so by law or regulation promulgated un-
der clear statutory authorization which is
within the scope of Article 23 of the Con-
stitution, and the means taken are substan-
tially related to the end intended to be ac-

complished.

As amended on January 29, 1988,
Article 18, Paragraph 1 of the Securities
Exchange Act (hereinafter the Securities
Act) prescribed that, “The operation
of +eeee- securities investment advisory
enterprises ------ shall be approved by the
agency-in-charge.” Paragraph 2 of the

same Article prescribed that, “The matters
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with regards to the governance and super-
vision of the enterprises stipulated in the
proceeding paragraph shall be promulgat-
ed by the Executive Yuan.”(Pursuant to
Article 121 of the Securities Investment
Trust and Advisor Act enacted on June
30, 2004, the prescription of Article 18 of
the Securities Act with respect to the se-
curities investment advisory enterprises is
no longer in effect.) As amended on
February 6, 2002, Article 175 of the Secu-
rities Act prescribed that, “Any person
who violates prescriptions under ------
Article 18, Paragraph 1 ------ shall be
punished with imprisonment for no more
than two years, detention, and/or a fine of
not more than NT$1.8 million.” Pursu-
ant to the statutory authorization of Arti-
cle 18, Paragraph 2 of the Securities Act,
on October 9, 2000, the Executive Yuan
promulgated the Rules Governing In-
vestment Advisory Enterprises (hereinaf-
ter the Governing Rules), which on No-
vember 1, 2007 [2004 under “Relevant
Laws” above.], were declared no longer
applicable under Article 121 of the Securi-

ties Investment Trust and Advisor Act.

Article 2, Paragraph 1 of the Governing
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Rules prescribed that, “The term ‘securi-
ties investment advisory enterprises’ as
used in the Governing Rules refers to
those enterprises which are in or manage
the business of providing securities valua-
tion analyses, investment judgments and
recommendations to, or execute securities
investment transactions for, their clients in
exchange for remunerations.” Paragraph
2 of the same Article prescribed that, “The
remunerations as prescribed in the pro-
ceeding paragraph include any benefit
received directly or indirectly from a cli-
ent or from third parties.” Article 5, Par-
agraph 1 of the Governing Rules pre-
scribed that, “A securities investment ad-
visory enterprise may engage in the fol-
lowing business activities whose scopes
and categories are pre-approved by the
Securities and Futures Commission: (i)
Accepting a client’s retention to provide
securities investment-related researches,
analyses, recommendations or advice; (ii)
Managing a client’s discretionary invest-
ment account; (iii)lssuing securities in-
vestment-related publications; (iv) Holding

or providing securities investment-related

lectures or courses; and (v) Other related
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198 J. Y. Interpretation No.634

business as approved by the Securities and
Futures Commission.” According to the
foregoing law and regulation, those who
want to conduct the business prescribed
by Article 5, Paragraph 1 of the Govern-
ing Rules shall be pre-approved by the
agency-in-charge under Article 18, Para-
graph 1 of the Securities Act; one who
fails to do so will be subject to criminal

penalty as prescribed in Article 175 of the

Securities Act.

Although the Securities Act is silent
with respect to the definition of the term
‘securities investment advisory enterprise’
while taking into account the special char-
acteristics of our securities market and the
development of our securities investment
advisory industry, the scope of the forego-
ing prescribed, approval-needed business
includes providing information, analyses,
recommendations and advice on securities
investment or managing clients’ discre-
tionary investment accounts according to
the legislative intent of Article 18 of the
Securities Act and to the then current
practices of the securities investment in-

dustry before the amendments of the
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Governing Rules on October 9, 2000, lim-
iting the scope of business to provide se-
curities investment information, analyses,
recommendations and advice but not to
the management of clients’ discretionary
investment accounts. Thus, the defini-
tion of a securities investment advisory
enterprise as so prescribed under Article 2
of the Governing Rules, as being an en-
terprise which is in or manages the busi-
ness of providing securities valuation
analyses, investment judgments and rec-
ommendations to, or executes securities
investment transactions for, its clients in
exchange for remunerations, directly or
indirectly, did not exceed the scope of
those securities investment advisory en-
terprises that Article 18 of the Securities
Act was intended to regulate. Because
holding or providing securities invest-
ment-related lectures or courses will in-
volve providing securities investment in-
formation, analyses, recommendations and
advice, Article 5, Paragraph 1, Subpara-
graph 4 of the Governing Rules expressly
prescribed holding or providing securities

investment-related lectures or courses as

regulated and pre-approval required
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securities investment advisory business

activities.

Hence, pursuant to the abovemen-
tioned Article 18, Paragraph 1 of the Se-
curities Act and Article 5 of the Govern-
ing Rules, people who want to conduct
the business activities of holding or
providing securities investment-related
lectures or courses shall be pre-approved
as qualified securities investment advisory
enterprises by the agency-in-charge and
shall meet certain criteria with respect to
professional qualifications and capitaliza-
tion (See Articles 4 and 23 of the Govern-
ing Rules.). Accordingly, the foregoing law
and regulation imposes subjective condi-
tions restricting the freedom to choose
occupations upon those who want to con-
duct the business activities of holding or
providing securities investment-related
lectures or courses. The legislative in-
tent of Article 18 of the Securities Act is
to protect investment and to develop the
national economy in light of the risk and
sophistication involved in securities in-
vestment and taking into account the fact

that securities investment advisory
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enterprises are closely related to the
maintenance of an orderly securities mar-
ket and protection of securities investors;
therefore, the formation and governance
of securities investment advisory enter-
prises shall be subject to the approval and
supervision of the agency-in-charge in
order to promote and strengthen their so-
phistication (See Article 1 of the Securi-
ties Act.). In accordance with the legis-
lative intent and statutory authorization of
Article 18 of the Securities Act, the Gov-
erning Rules were promulgated by the
agency-in-charge. In sum, Article 18,
Paragraph 1 of the Securities Act and Ar-
ticle 5, Paragraph 1, Subparagraph 4 of the
Governing Rules were enacted and prom-
ulgated with a view to establish the so-
phistication of securities investment advi-
sory enterprises, to ensure their clients
will receive faithful and professional qual-
ity service, and to prevent the occurrence
of events that will disturb the market or-
der. The end of Article 18, Paragraph 1
of the Securities Act and Article 5, Para-
graph 1, Subparagraph 4 of the Governing

Rules intended to be accomplished falls

under the important category of public
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interests and is consistent with the scope
and mandate of Article 23 of the Constitu-

tion.

People who hold or provide securities
investment related-lectures or courses do
so with a view to furnish securities in-
vestment-related information. The in-
formation furnished is associated with
economic activities and belongs to the
expression or distribution of personal se-
curities investment opinions or infor-
mation which falls under the constitution-
al guarantee of the freedom of speech un-
der Article 11 of the Constitution, if there
is no false or misleading statement, and
gives participants an opportunity to re-
ceive securities investment information.
However, pursuant to Article 18, Para-
graph 1 of the Securities Act and Article
5, Paragraph 1, Subparagraph 4 of the
Governing Rules, holding or providing
securities investment-related lectures or
courses is within the scope of regulated
business activities of securities investment
advisory enterprises and can only be con-
ducted by qualified securities investment

advisory enterprises. Thus, Article 18,
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Paragraph 1 of the Securities Act and Ar-
ticle 5, Paragraph 1, Subparagraph 4 of
the Governing Rules restrict not only peo-
ple’s freedom of occupation, but also
people’s freedom of speech as well.
Although we have held that the end of
Article 18, Paragraph 1 of the Securities
Act and Article 5, Paragraph 1, Subpara-
graph 4 of the Governing Rules is to up-
hold the important public interests, the
means taken shall be substantially related
to the end intended to be accomplished in
order to be in accordance with the consti-
tutional mandate of the principle of pro-
portionality under Article 23 of the Con-
stitution and thus is not in contravention
to the constitutional guarantees of peo-
ple’s freedom of occupation and freedom

of speech.

From the perspectives of managing
or conducting business activities of provid-
ing securities investment information,
analyses, recommendations and advice,
the purposes of Article 18, Paragraph 1 of
the Securities Act and Article 5, Paragraph
1, Subparagraph 4 of the Governing Rules

prescribing securities investment advisory
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enterprises are to establish the sophistica-
tion of securities investment advisory en-
terprises, to ensure their clients will re-
ceive faithful and professional quality
service, and to prevent the occurrence of
events that will disturb the market order.
Therefore, according to the legislative
intent and the constitutional guarantees of
freedom of occupation and freedom of
speech, those who conduct the business of
holding or providing securities invest-
ment-related lectures or courses are to do
so with a view to provide general securi-
ties investment information and are not to
conduct such business with a view to fur-
nish, directly or indirectly, valuation anal-
yses, recommendations or advice on indi-
vidual securities (For instance, though the
securities investment information fur-
nished during securities investment lec-
tures or courses belongs to a specific cate-
gory of securities, the lectures or courses
will be deemed as ones that are held or
provided in order to furnish indirectly se-
curities investment information, analyses,
recommendation and advice if the fur-
nished securities investment information

objectively has the substantial effects of
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leading to the valuation analysis of indi-
vidual securities.), and shall not be subject
to the restrictions imposed by the above-
mentioned law and regulation. Article
18, Paragraph 1 of the Securities Act and
Article 5, Paragraph 1, Subparagraph 4 of
the Governing Rules prescribe that people
who want to conduct the business activi-
ties of holding or providing securities in-
vestment-related lectures or courses shall
be pre-approved as qualified securities
investment advisory enterprises by the
agency-in-charge and shall meet certain
professional qualification and capitaliza-
tion criteria. After taking into account
the structural characteristics of securities
investors in Taiwan’s securities market
and the circumstances of the professional
system of the securities investment advi-
sory industry, we are of the opinion that
the means taken under Article 18, Para-
graph 1 of the Securities Act and Article
5, Paragraph 1, Subparagraph 4 of the
Governing Rules are substantially helpful
to realize the end intended to be accom-
plished by the law and the regulation at
issue. We are also of the opinion that the

scope of regulated securities investment
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lectures or courses is substantially helpful
to establish the sophistication of securities
investment advisors and to protect securi-
ties investors. Hence, we hold that the
means taken and the end intended to be
accomplished of Article 18, Paragraph 1
of the Securities Act and Article 5, Para-
graph 1, Subparagraph 4 of the Governing
Rules prescribing that only qualified secu-
rities investment advisory enterprises ap-
proved by the agency-in-charge can hold
or provide securities investment-related
lectures or courses are substantially relat-
ed, are in accordance with the principle of
proportionality, and are not in contraven-
tion to the constitutional guarantees of
freedom of occupation and freedom of

speech.

EDITOR’S NOTE:

Summary of facts: Without gaining
approval from the governing authority
(the Securities and Futures Commission),
the Petitioner advertised in The Investor
and other newspapers, starting from No-
vember, 2001, to recruit from the general
public to attend security investment clas-

ses held once every week for two-
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month at NT$100,000. Analytical infor-
mation of the securities market was pro-
vided in the classes on the valuation of
securities and recommendations of in-
vestment decisions (such as stock leverag-
ing and selection techniques). Many indi-
viduals paid to attend the classes. After
the investigations, the court sentenced the
Petitioner to 3 months imprisonment con-

vertible to fine, and a two-year probation.

The Petitioner argued that Article 18,
Paragraph 1 of the Securities Exchange
Act on post-approval operation, Article
175 on penalties, Article 2 of the Rules
Governing Investment Consulting Com-
panies on the definition of investment
consulting businesses, and Article 5, Par-
agraph 1, Subparagraph 4 on the conduct-
ing of security investment-related semi-
nars, among other things, contradict the
freedom of speech under Article 11, the
right to work under Article 15, and fun-
damental restrictions under Article 23 of
the Constitution, and filed the petition for

interpretation.
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J. Y. Interpretation No.635 ( November 30, 2007 ) *

Is the Ministry of Finance directive unconstitutional in con-
struing that the farmland purchased in the name of a farmer by
a person not engaging in self-tilling is taxable retroactively for

increase in the land value ?

RELEVANT LAWS:

The Constitution, Articles 7, 15, 19; Article 143, Paragraphs 3
and 4 (F2% -~ LT~ 4E~%-Fet=
i£% = 38 ~ % = 38 ) ; Land Tax Act, Article 28, the first sen-
tence; Article 39-2, Paragraph 1, as amended on October 30,
1989 (= +~& L =L p g a3y fiid s - g
WE S %= L4 %% - 78 ) ; Agricultural Development Act,
Article 27, as amended on August 1, 1983 (=~ + - & ~ 7 —
Pzt BEFEESNS - L= %) ; Ministry of Fi-
nance Directive No. Tai-Tsai-Shui 821498791 of October 7,
1993 (PApeds~+ - & L0 = p SRS N2 - { A
1 — 5.3 ) ; J. Y. Interpretations Nos. 420, 460, 496, 519,
565, 597, 607, 622 and 625 (P 2z e -0~z =
Or2zd~I-4 3T+ ~3I4- 20"~ 7=
A IEER) .

KEYWORDS:

differential tax treatment ( £ %2 fEf ¥t # ) , scope of

*

Translation by Raymond T. Chu.

** Contents within frame, not part of the original text, are added for reference purposes only.




the land (2 % 7& % %

proper and reasonable taxation ( it
principle of clarity of law (;* &P 7z 14 & B] ) , general meth-
ods of interpretation of law (- &/ 2fEf# > % ) , actual
taxpaying ability (F B4t f i 4 ),
)
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¥ B A )

total increased price of

HOLDING: The differential tax
treatment provided in the Land Tax Act,
Article 39-2, Paragraph 1, as amended on
October 30, 1989 is consistent with the
principle of equality under the Constitu-
tion. The Ministry of Finance Directive
No. Tai-Tsai-Shui 821498791 of October 7,
1993, being intended to construe such
statute by virtue of its statutory authority
as the competent agency, is consistent with
the legislative purpose of such statute as
well as the agricultural and tax policies of
the State without having gone beyond the
scope of proper and reasonable taxation to
be imposed on the people, and is not con-
trary to the principle of clarity of law and
the provisions of Article 7 and Article 19
of the Constitution, nor does it jeopardize
the people’s property right protected un-
der Article 15 of the Constitution.
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REASONING: The provision of
Article 19 of the Constitution that the
people shall have the duty to pay tax in
accordance with law means that, in im-
posing on the people the duty to pay tax
and allowing the people tax benefits in the
form of exemption and reduction, the
State must prescribe by law such constitu-
ent elements of taxation as the taxpaying
bodies, taxable objects, tax bases, and tax
rates. However, it is not feasible for the
law to go into all the details, and neces-
sary interpretations by way of administra-
tive orders in relation to detail and technical
matters of taxation are not disallowed.
Where the competent agency has any
doubt about the application of a statute
within the scope of its power and issues a
directive to interpret the law by virtue of
its statutory authority, it is not against the
principle of taxation by law and the prin-
ciple of equal taxation insofar as such in-
terpretation is made in adherence to the
relevant principles embodied in the Con-
stitution and in consistence with the gen-
eral methods of interpretation of law, the

legislative purpose of such law and the

MERGE : g5 4 F0
AL ZAE o BB
FERA N E RN BN BT AR
FARTL PR BRI 2
RERM S A RFERAPSLE
Mz 2 e i dEwm i
B E & E IR
Wkl B2 81 o &%
AFPRMERE RN G L iR
FAREF > AT UR R AR T
A URE o kL EFEAMEE R &

[ sl s | - - TN
B - B R E S P RS AT

TooARG REE

kR
H# o0 MR

o 2E A

B2 2P B2 R E > e
fFEELE ARSI RAEE (&
%ﬁ3¥1~0%‘¥mﬁ0%\$m
125 %T -4 5 %I 4 -5

05 %> 28 %27 B fE
BER) - X PRI ARKREFT

§

FLf dcd o LR 2 fRAT 15 e
SEAIE O M ESE P REREL &
€’&J %w%axw%%i%@
P& AR A R ifﬂﬁ?@

Woom a3l g Ed 2 Jggﬁ,$

ﬁiéﬁiﬁ%kwx$(%hﬁi%



economic meaning of taxation. (See our
holdings in J. Y. Interpretations Nos. 420,
460, 496, 519, 597, 607, 622 and 625).
Furthermore, while taxpayers should pay
taxes for which they are responsible based
on their actual taxpaying ability, it is not
disallowed by Article 7 of the Constitu-
tion to specify, with reasonable cause,
differential treatment by way of excep-
tions or special provisions within the
scope of discretion authorized by law to
grant taxpayers of a particular class tax
benefits in the form of tax reduction or
exemption in order to promote the public

interest (See J. Y. Interpretation No. 565).

It is provided in the Constitution, Ar-
ticle 143, Paragraph 3, that “If the value
of a piece of land has increased, not
through the exertion of labor or the em-
ployment of capital, the State shall levy
thereon on increment tax, the proceeds of
which shall be enjoyed by the people in
common.” Thus, the Land Tax Act pro-
vides in Article 28, the first sentence, that
“in the case of transfer of the ownership to
a piece of land of which the price has

been assessed, land value increment tax
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212 J.Y. Interpretation No.635

shall be levied on the basis of the total
increased price of the land.” However, it
is explicitly prescribed by the Constitution
in Article 143, Paragraph 4, that in the
distribution and readjustment of land the
State shall in principle assist self-tilling
landowners and persons who make use of
the land by themselves. Hence, the Agri-
cultural Development Act, Article 27, as
amended on August 1, 1983, provides:
“Farmland transferred during the time of
its legal use for agricultural purposes to a
self-tilling farmer for continued tilling is
exempt from payment of the land value
increment tax.” In alignment with the
statute, the Land Tax Act, Article 39-2,
Paragraph 1, as amended on October 30,
1983, provides: “Farmland transferred
during the time of its legal use for agricul-
tural purpose to a self-tilling farmer for
continued tilling is exempt from payment
of the land value increment tax.” It is an
incentive in the form of exemption of the
land value increment tax accorded to self-
tilling farmers in the case of acquisition
of farmland and is a measure of tax privi-
lege adopted by the legislators to ensure

permanent agricultural development,
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promote the rational utilization of farm-
land and adjust the structure of the agri-
cultural industry. Its purpose of tax benefit
is very clear and is helpful in achieving
the aim intended by Article 143, Para-
graph 4, of the Constitution. The differen-
tial tax treatment designed by the legisla-
ture between the acquisition of farmland
by self-tilling farmers and by non-self-
tilling persons is justifiable and is reason-
ably related with the achievement of the
legislative purpose, and it is consistent
with the principle of equality required by
the Constitution.

Where a piece of farmland is trans-
ferred during the time of its legal use for
agricultural purpose to a person not en-
gaging in self-tilling, but the ownership
thereto is registered in the name of a self-
tilling farmer, such transfer is not con-
sistent with the legislative purpose of the
Land Tax Act, Article 39-2, Paragraph 1,
cited above, and is of course taxable for
the total amount of value increase of the
land at the time of transfer under the Con-
stitution in Article 143, Paragraph 3, and
the Land Tax Act, Article 28, the first
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sentence. The Ministry of Finance Di-
rective No. Tai-Tsai-Shui 821498791 of
October 7, 1993, requiring in brief that “if
the acquisition of farmland which is ex-
empt from the land value increment tax is
identified to have been made by a third
person in the name of a farmer, it is taxa-
ble retroactively for the land value incre-
ment tax originally exempted for such
land” is a specific and explicit administra-
tive regulation of an interpretative nature
established by the competent agency by
virtue of its power and functions in rela-
tion to the provision of the Land Tax Act,
Article 39-2, Paragraph 1. The directive,
in maintaining that the land which is ex-
empted from the land value increment tax
is limited to farmland whose ownership is
transferred to a self-tilling farmer, is con-
sistent with the legislative purpose of the
above-cited Agricultural Development
Act, Article 27, and the Land Tax Act,
Article 39-2, Paragraph 1, as well as the
agricultural and taxation policies of the
State, and has not gone beyond the scope
of proper and reasonable taxation to be
imposed on the people, nor does it con-

flict with the principle of clarity of law
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and the provisions of Article 7 and Article
19 of the Constitution or jeopardize the
people’s property right protected under
Article 15 of the Constitution.

EDITOR’S NOTE:

Summary of facts: Company A pur-
chases farmland, and registers it as a trust
under the name of B, a third party. Com-
pany A later terminated the trust relation-
ship with B and sued to request the return
of the disputed farmland, and change the
registration to that of C, the Petitioner.
The final judgment affirmed such registra-

tion.

Petitioner C brought the certificate of
the final judgment to the Internal Revenue
Service to apply for tax exemption on ap-
preciated land value. The agency denied
the request after review, and issued notice
to levy the land apprefiation tax on the

disputed farmland.

Petitioner C challenges the differen-
tial tax treatment under the Ministry of
Finance administrative interpretation Tai-

Tsai-Shui No. 821498791 Memorandum
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of October 7, 1993, in that it contradicts
the right of equality under Article 7, duty
to pay tax under Article 19 , and the re-
strictions on fundamental rights under
Article 23 of the Constitution, and filed

the petition for interpretation.

R

i
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J. Y. Interpretation No.636 (February 1, 2008 ) *

ISSUE: Do Articles 2, 6, 10, 12, 14, 15, and 21 of the Act for Eliminat-
ing Hoodlums conflict with relevant principles of the Constitu-
tion ?

RELEVANT LAWS:

Articles 8, 16, and 23 of the Constitution ( & /2 % ~ if ~ %+
1%~ % - L = 1% ) ; Articles 2, 6, 10, 12, 14, 15, and 21 of
the Act for Eliminating Hoodlums (& & =% i% b] % = i ~
FAESFLESFLoESS Lo g5 LT ES RS

- %) ; Article 166, Paragraph 1; Article 166-6, Paragraph
1; Article 168; Article 169; Article 176-1; Article 184, Para-
graph 2; and Articles 187 to 189 of the Code of Criminal Pro-
cedure (P FEHFW|WFE F-FA LA EF-3F ~F-F 22
T A MR - B M AL N iE s é,:#'gﬁi{,’.;{\ EY
— 'ﬁ; £ = ,/;\¢ ~ - F‘ ,\—L|E,',:,§$: b N - 'ﬁ,\—L

3 %-F ~14 i) 5 Article 11 of the Witness Protec-
tion Act (F A 2 5L - %) .

KEYWORDS:

Hoodlum elimination (# 2 7i+% ) , principle of legal clarity
(PR P ), due process of law (I § /2 425 ) ,
the right to appear and be heard ( 3|3 it & L 2_ #1)

right to confront and examine witnesses ( ¥ 5 3% I¥ & % i

*  Translated by Jaw-Pern Wang, Margaret K. Lewis.
** Contents within frame, not part of the original text, are added for reference purposes only.
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41) , the right to access court files ( & % 4 ) , the principle
of proportionality ( +“ &] & B ) , the right to defend oneself in
a legal action (353} |# #4# ) , the right to institute legal
proceedings (> f§ ) J**

HOLDING: The provision of Ar-
ticle 2, Section 3, of the Act for Eliminat-
ing Hoodlums (hereinafter referred to as
the “Act”) regarding the acts of “commit-
ting blackmail and extortion, forcing
business transactions, and manipulating
matters behind the scenes to accomplish
the foregoing”; the provision of Section 4
of the same Article regarding the acts of
“managing or controlling professional
gambling establishments, establishing
brothels without authorization, inducing
or forcing decent women to work as pros-
titutes, working as bodyguards for gam-
bling establishments or brothels, or rely-
ing on superior force to demand debt re-
payment”’; and the provision of Article 6,
Paragraph 1, regarding “serious circum-
stances” do not violate the principle of
legal clarity. Although the provisions of
Article 2, Section 3, regarding the acts of

BRFESL @ e dimonigo] (2T #

5 2 M TR iR
BomU R 2 HRFUEAS SR
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REF > FRR4b AR 0 3134 & Sk L R
RAB S REH AR TRER AR S X
BIFAAFT R 2R A 0EE - AR

WEEE SR PEEEPEER



LRI

“occupying territory,” “eating and drink-
ing without paying,” and “coercing and
causing trouble” might not be difficult for
the regulated person to understand, there
are still aspects of these provisions that
are insufficiently clear. Therefore, the
relevant authorities shall re-examine and
revise these provisions by taking into ac-
count factors such as the changing pat-
terns of society. Further, the provision
of Article 2, Section 3, regarding the act
of “tyrannizing good and honest people”
as well as the provision of Article 2, Sec-
tion 5, regarding “people who are habitu-
ally morally corrupt or who habitually
wander around and act like rascals” are

inconsistent with the principle of legal

clarity.

Regarding the determination that a
person is a hoodlum under Article 2 of
the Act, in accordance with due process
of law, the reported person shall have
the right to appear and be heard during
the examination procedure. After a
person is determined to be a hoodlum

and appears voluntarily before the police

pursuant to a lawful summons, if the case
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is transferred to the court against the per-
son’s wishes, the police may not compel

him to be transferred.

Article 12, Paragraph 1, of the Act
restricts the transferred person’s rights to
confront and examine witnesses and to
access court files without taking into con-
sideration whether, in view of the individ-
ual circumstances of the case, other less
intrusive measures are sufficient to protect
the witness’s safety and the voluntariness
of his testimony. This provision is clear-
ly an excessive restriction on the trans-
ferred person’s right to defend himself in
a legal action and is inconsistent with the
principle of proportionality under Article
23 of the Constitution. This provision
further violates the principle of due pro-
cess of law under Article 8 of the Consti-
tution and the right to institute legal pro-
ceedings under Article 16 of the Constitu-

tion.

The provision regarding the mutual
set-off of time in Article 21, Paragraph 1,
of the Act does not conflict with the prin-

ciple of proportionality under Article
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23 of the Constitution.
Article 13, Paragraph 2, of the Act, which

The proviso of

provides that court rulings need not speci-
fy the term of reformatory training, leads
to concerns that the physical freedom of
the person receiving reformatory training
might be excessively deprived of. The
relevant authorities shall re-examine and

revise this proviso.

The provisions of Article 2, Section
3, regarding “tyrannizing good and honest
people,” Section 5 of the same Article
regarding “people who are habitually
morally corrupt or who habitually wander
around and act like rascals,” and Article
12, Paragraph 1, regarding excessively
restricting the transferred person’s rights
to confront and examine witnesses and to
access court files are all inconsistent with
relevant principles in the Constitution.
These provisions shall become null and
void no later than one year from the date

of this Interpretation.

REASONING: The physical free-
dom of a person is an important fundamen-

tal human right, and fully safeguarding

J. Y. Interpretation No.636 221

FREL VRS A PP R A
Bopo MM BT Rtz 2 o

- ,.;{ﬁ;:__:_*—)jﬁg%"’d-a[ii

WA IE A A i%?‘%W%ﬁ%%
R Y ¢
B ARRLE 2

4 o

:]7\{4\ Kln\’}fl%j_

M&ﬂp\%—,ﬂ.f:’z

W
(cn\

RAEREBEZ : 1 w@‘vg 43
4)53““’%\ TFV"‘F:‘%-’ ARt t"‘l‘l;‘!’—}‘gy_ E
dEflL TR SERZ AR &

B



222 J.Y. Interpretation No.636

this right is a prerequisite to exercising
other freedoms protected by the Constitu-
tion. Accordingly, Article 8 of the Con-
stitution specifically provides for the pro-
tection of physical freedom in detail.
Article 8, Paragraph 1, provides, “Physi-
cal freedom shall be guaranteed to the
people. In no case except that of fla-
grante delicto, which shall be separately
prescribed by law, shall any person be
arrested or detained other than by judicial
or police authorities in accordance with
procedures prescribed by law. No per-
son shall be tried or punished other than
by a court in accordance with procedures
prescribed by law.  Any arrest, detention,
trial, or punishment not carried out in ac-
cordance with procedures prescribed by
law may be resisted.” Considering the
intent of this clause, in exercising the
state’s power to restrict a person’s physi-
cal freedom, the government must abide
by statutory procedures and, within cer-
tain limits, act in accordance with consti-
tutional parameters. Regarding so-called
“procedures prescribed by law,” accord-

ing to this Council’s past Interpretations,

so long as the restraint on a person’s
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physical freedom to a certain place is tan-
tamount to a form of criminal punishment
that deprives a person of physical free-
dom-irrespective of the name used for the
restraint-the restraint must not only have a
statutory foundation, but it must also ful-
fill the requirements of due process of
law. The procedures shall also be of the
same type as used in meeting due process
requirements when restricting a criminal
defendant’s physical freedom. This
Council’s Interpretations Nos. 384 and
567 used the same principles as above to
review the provisions of the Act that con-
cern reformatory training, and the same
principles were also used to review the
disciplinary action of “control and train-
ing” under the Disciplinary Measures for
the Prevention of Repeat Offenses by
Communist Spies during the Period of

Communist Rebellion.

In accordance with the rule of law,
when statutes are used to restrict people’s
rights, the statute’s constitutive elements
shall conform to the principle of legal
clarity. This enables the regulated per-

son to foresee the legal consequences of
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his behavior in order that the fair notice
function of the law is ensured. It further
creates clear standards for enforcing the
law so as to ensure that the statutory pur-
pose can be achieved. According to this
Council’s past Interpretations, the con-
cepts used in a statute do not violate the
principle of legal clarity if their meanings
are not difficult for regulated persons to
understand through the statute’s text and
legislative purpose, and further if the
meanings can be confirmed through judi-
cial review (See Interpretations Nos. 432,
491, 521, 594, 602, 617, 623). In addi-
tion, according to Article 8 of the Consti-
tution, the state’s power to restrict peo-
ple’s physical freedom is, within certain
limits, reserved in the Constitution. If a
statutory provision creates a severe re-
straint on people’s physical freedom that
is tantamount to criminal punishment,
whether the elements of the offense con-
form to the principle of legal clarity shall

receive relatively strict scrutiny.

Article 2 of the Act expressly provides
the definition of “hoodlum.” Section 3

therein describes the hoodlum acts of “
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occupying territory, committing blackmail
and extortion, forcing business transac-
tions, eating and drinking without paying,
coercing and causing trouble, or manipu-
lating matters behind the scenes to accom-
plish the foregoing.” Based on ordinary
people’s experience of life and under-
standing of language, as well as the prac-
tice of judicial review, the acts of “com-
mitting blackmail and extortion” and “forc-
ing business transactions” are sufficient to
be understood as using fraud, intimida-
tion, violence, coercion, or similar acts to
mislead or suppress a victim’s free will
and cause him or her to surrender money
or property or to complete certain busi-
ness transactions. The act of “manipulat-
ing matters behind the scenes to accom-
plish the foregoing” is sufficient to be un-
derstood as actual control of other people’s
formation of ideas, decisions to act, and
carrying out of acts. The meanings of the
above constitutive elements of hoodlum
acts are foreseeable by the regulated per-
son and can further be confirmed through
judicial review. The above elements
thus do not violate the principle of legal

clarity. As for “occupying territory,”

J. Y. Interpretation No.636 225

FEHERLHELS BEHIRFTI LS

oo mBp- A AP A EEET
o MNEPERRAZFIE BRI RE

ﬁﬁﬁ%’i”ﬂﬁéﬁﬁ%&ﬁuﬁ
ok~ sa ke ~ PLEFL o FEL
@ﬂ%%&ééig’ﬁﬁﬁgAiﬁ
E’J#E‘%#—&‘\i‘ﬁ%ﬁ; DO s
CIRIRELN E3-N SRR I A
*‘ﬁﬁi%aﬁ FEZRE LR
2 e FREIEEFLIL NG D
B EARPFTEIRRL > 2T A
ﬁﬁ“wam’ﬁﬁgkﬁuaﬁ@m

R
EF CIHER T RE2 K Y B
IT_L%‘.]I?J: ¥ ;_‘?7__”{ #Euf {5 g ,}g N

Ferpaflaz 75 o a¥ ¥ R4
WX ZF AV IREL B R
HFEFAE B A ENE 60 ek
BV ILf2 L vhiED PR » W EBT jE
P BREF2ZER > KUILfEL 5
Fooo i s
W& erad 75 - AR

RHPAAFEGFT SR ARV R
s

WobkZ (75 o gt 217 5

o fLER e 2 S LB
2P Edof o A B T

K»#W o oepelhrlob 2 45
AF R EI e 0 hip

SN NN VP 4 ;@i”"riﬁzﬁt‘7 75 P\ 75“

ih
= %—
“mE

oy T
!

A‘h



226 J.Y. Interpretation No.636

judging by its context, “occupying” is no
doubt sufficient to be understood as the
act of excluding other people’s lawful
rights and monopolizing certain interests.
“Territory” could refer to a certain physi-
cal space, or be understood as possessing
specific business interests or other unlaw-
ful interests.  Regarding “eating and
drinking without paying,” it could be un-
derstood as refusing to pay the bill after
eating and drinking in order to gain un-
lawful money or property. “Coercing”
in “coercing and causing trouble,” is suf-
ficient to be understood as using violence,
force, intimidation, or similar acts. Or-
dinary people can understand these kinds
of hoodlum acts based on their experience
of life and understanding of language, and
judicial review can confirm the constitu-
tive elements of these hoodlum acts.
However, how to define the concrete form
and content of the act of monopolizing by
excluding other people is insufficiently
clear. Whether the territory is limited to
a certain physical space, whether other
consumer activities are included in the
scope of “eating and drinking without pay-
ing,” and what actually are the

Sip oot AR PR

B g 4 D
5 i

|

At 7
I&

S g

7

I

2 fee APM B MG
L2 X0 B 5

7
“~

4 ?g‘zll‘io



acts that constitute “causing trouble” are
all insufficiently clear. Therefore, the
relevant authorities shall evaluate the pos-
sibility of concretely describing the stat-
ute’s constitutive elements by taking into
account factors such as the changing pat-

terns of society.

Article 2, Section 4, of the Act de-
scribes the hoodlum acts of “managing or
controlling professional gambling estab-
lishments, establishing brothels without au-
thorization, inducing or forcing decent
women to work as prostitutes, working as
bodyguards for gambling establishments
or brothels, or relying on superior force to
demand debt repayment.” “Managing or
controlling professional gambling estab-
lishments” refers to the acts of providing
places for gambling and gathering people
together to gamble with the intention of
making a profit. “Establishing brothels
without authorization” is sufficient to be
understood as acting without permission
as an intermediary for sexual transactions
and exploiting the earnings. “Working as
bodyguards for gambling establishments or

brothels” refers to assisting with the

J. Y. Interpretation No.636 227

AEGS - ES e

FoR s u
s ’r)\ HT \'—‘? —1— N

TR PR ar o g R
B OURIFL S0 SRS AR 4
fEFR A LB F‘f!p Fx o TG IR
Fazdyit o By~ RAFFIEREH
R SR e S N
2075 kAR ROUIRfRE L R G3F
Foa A b AP b o G
BEH A2 AR 7 Y RS
P RmAET S 2T L ER A
@ﬁ%ﬁ’wuﬁ%\%ﬁiiééw

B3t F A 3 A RIFL S0 TR
Mﬁ%%ﬁi%k’&ﬁééiﬁig
2.7 5 5 R LRIFL L4 0 PR

s ES G RS SHER
(- °JF§$§=&J§¢FT s
ATE L2 AR S B oriadE
FRigAl B o X2 i
Bp¥AR

P
AP R R AT A RE O B AP AR

'

R FEE EmATH BE’??F'_FL’ﬂ



228 J.Y. Interpretation No.636

management and control of gambling es-
tablishments and with the management of
brothels. “Relying on superior force to
demand debt repayment” refers to de-
manding debt payment from others by
violence, coercion, or similar means.
“Inducing decent women to work as pros-
titutes” refers to causing a woman to have
the intention to trade sex for money by
means other than violence or coercion.
“Forcing decent women to work as prosti-
tutes” refers to causing a woman to trade
sex for money by violence, coercion, or
similar means. All of the above constitu-
tive elements of hoodlum acts are acts of
economic exploitation that are commonly
seen in society. Ordinary people can
foresee the types of acts and the scope of
their applications based on their experi-
ence of life and understanding of lan-
guage, and this can further be confirmed
through judicial review. The above acts
thus do not violate the principle of legal

clarity.

The provision of Article 2, Section 3,
regarding “tyrannizing good and honest

people” and the provision of Section 5 of



the same Article regarding “people who
are habitually morally corrupt or who ha-
bitually wander around and act like ras-
cals” both describe a person’s potential to
endanger society. The types of acts cov-
ered by the above provisions are exces-
sively vague such that ordinary people,
based on their experience of life and un-
derstanding of language, cannot foresee
what acts are covered, nor can this be con-
firmed through judicial review. In prac-
tice, these provisions would normally
have to be merged with other factors such
as acts of violence, coercion, intimidation,
or similar acts, or merged with provisions
in other sections of the same Article.
Although Section 5 further provides that
“the facts are sufficient to provide an un-
derstanding that the acts have undermined
social order or endangered the life, body,
freedom, or property of others,” the acts
covered by the above basic constitutive
elements of the offenses are still not clear,
and the scope of the overall elements of
the offenses is not concrete and clear.
Accordingly, the above provisions of

“tyrannizing good and honest people” and

“people who are habitually morally
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230 J.Y. Interpretation No.636

corrupt or who habitually wander around
and act like rascals” are inconsistent with

the principle of legal clarity.

Article 6, Paragraph 1, of the Act
provides, “When a person is determined
to be a hoodlum and the circumstances are
serious, the police precinct of the directly
governed municipality or police depart-
ment of the county (city), with the consent
of the directly supervising police authori-
ties, may summon the person to appear
for questioning without prior warning. If
the summoned person does not appear
after receiving lawful notice and does not
have proper grounds for failing to appear,
then the police may apply to the court for
an arrest warrant. However, if the facts
are sufficient to lead the police to believe
that the person is a flight risk and there are
exigent circumstances, then the police
may arrest him without a warrant.”  So-
called “serious circumstances” shall be
determined according to the common so-
cietal conception of this provision and
shall take into consideration the means

used to carry out the act, the number of

victims, the degree of harm, and the
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degree to which social order was under-
mined when examining the totality of the
circumstances to determine whether the
circumstances are serious. This provi-
sion does not contradict the principle of

legal clarity.

Article 2 of the Act provides, “The
police precinct of the directly governed
municipality or police department of the
county (city) shall provide concrete facts
and evidence and, after examining the
case with other concerned public security
units, report the case to the directly su-
pervising police authorities for re-
examination and determination.” The
preliminary examination as to whether a
person is a hoodlum by the police precinct
of the directly governed municipality or
police department of the county (city) is
conducted by the Examination Group for
Eliminating Hoodlums, which is a com-
mittee composed of the precinct chief for
the directly governed municipality-or po-
lice department of the county (city) for all
other localities-as well as responsible sen-
ior officials from the local branches of the

Investigation Bureau and Military Police
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232 J.Y. Interpretation No.636

Command (See Article 6 of the Act’s Im-
plementing Regulations). The reexamination
and determination procedures by the po-
lice departments of the directly governed
municipalities and the National Police
Agency within the Ministry of Interior are
conducted by the Committee for the De-
liberation of and Objections to Hoodlum
Cases, which is composed of police, pros-
ecutors, legal specialists, and impartial
members of society (See Article 7, Para-
graph 2, of the Act’s Implementing Regu-
lations). The above provision seeks to
ensure that the reported person obtains a
fair result through use of a committee

composed of diverse members.

Although a diverse membership is
conducive to promoting the objectivity of
the committee’s examination, the reported
person must have an opportunity for de-
fense in order to protect his right to de-
fend himself. The reported person must
have the right to be heard during the pro-
ceedings, in addition to the right to ob-
tain relief after obtaining an unfavorable
decision.

In order to comply with due

process of law, the law shall grant the
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reported person the right to be heard dur-
ing the examination committee’s proceed-
ings to determine whether the person is a

hoodlum.

The first part of Article 6, Paragraph
1, of the Act provides that when a person
is determined to be a hoodlum and the
circumstances are serious, if the person
summoned by the police does not comply
after having received lawful notice and
does not have proper grounds for failing
to appear, the police may apply to the
court for an arrest warrant. If a person is
arrested with a warrant issued by the
court, he shall be transferred to the court
for hearing after his arrest (See Article 9,
Paragraph 1, of the Act). If a person
voluntarily appears before and is ques-
tioned by the police but does not wish to
be transferred to the court, the police may
not compel him to be transferred to the
court. Doing otherwise would violate
due process of law. The procedures pro-
vided for in the first part of Article 7, Para-
graph 1, of the Act shall, as a matter of

course, be interpreted in the same manner.
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Article 12, Paragraph 1, of the Act
provides, “In order to protect informants,
victims, and witnesses under this Act, the
courts and police may, when necessary,
summon them individually and in private,
and further use code names in place of
their real names and identities when mak-
When

the facts are sufficient to believe that an

ing the transcript and documents.

informant, victim, or witness is threatened
with violence, coercion, intimidation, or
other retaliatory acts, the court may refuse
to allow the accused hoodlum to confront
and examine the informant, victim, or
witness, either based on the request of the
informant, victim, or witness or ex officio.
The court may further refuse to allow the
accused hoodlum’s lawyer to view, copy,
or photograph documents and testimony
in the file that might reveal the real names
and identities of informants, victims, or
witnesses. The court may further request
that the police take necessary protective
measures before or after questioning in-
formants, victims, or witnesses. Howev-
er, the judge shall tell the accused hood-

lum the essential points of the transcripts

and documents that are admissible as
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evidence and give the accused hoodlum
an opportunity to state his opinion.” The
above provisions allow the court to de-
prive the accused hoodlum and his lawyer
of the right to confront and examine wit-
nesses as well as the right to access rele-
vant materials in the case file that could
identify witnesses, either based on the
request of a witness or ex officio, when
the facts are sufficient to believe that an
informant, victim, or witness might suffer
violence, coercion, intimidation, or other

retaliatory acts.

A criminal defendant’s right to exam-
ine witnesses seeks to guarantee his right
to adequately defend himself in a legal
action. It is also a right protected by the
requirements of due process of law under
Article 8, Paragraph 1, of the Constitution
and by the right to institute legal proceed-
ings under Article 16 of the Constitution
(See Interpretation No. 582). A person
(including informants and victims) is ob-
ligated to serve as a witness in another
person’s criminal proceeding, except as

otherwise provided by law. A witness

shall fulfill his obligations to appear in
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court, to take an oath, to be questioned,
confronted, and examined, and to speak
the truth (See Article 166, Paragraph 1;
Article 166-6, Paragraph 1; Articles 168,
169, and 176-1; Article 184, Paragraph 2;
and Articles 187 to 189 of the Code of
Criminal Procedure). The transferred
person in the hoodlum prevention pro-
ceeding might be subjected to reformatory
training, which is a severe restraint on
physical freedom. His right to confront
and examine witnesses shall receive the
same constitutional protections as those
granted to criminal defendants. Accord-
ingly, a person is obligated to serve as a
witness in another person’s hoodlum pre-
vention proceeding and may not refuse to
be confronted or examined by the trans-
ferred person or his defense lawyer.
Nonetheless, to protect witnesses from
endangering their lives, bodies, freedom,
or property as a result of being confronted
and examined, the transferred person’s
and his defense lawyer’s right to confront
and examine witnesses may be restricted
by concrete and clear statutory provisions.

Any such restrictions must comply with

the requirements of Article 23 of the
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Constitution.

Article 12, Paragraph 1, of the Act
provides in general terms that “the facts
are sufficient to believe that an informant,
victim, or witness is threatened with vio-
lence, coercion, intimidation, or other re-
taliatory acts,” but it fails to take into con-
sideration whether, in view of the individ-
ual circumstances of the case, other less
intrusive measures are sufficient to protect
the witness’s safety and the voluntariness
of his testimony, such as wearing a mask,
altering the person’s his voice or appear-
ance, using a video transmission, or using
other suitable means of separation when
witnesses are confronted and examined
(See Article 11, Paragraph 4, of the Wit-
ness Protection Act). The above provi-
sion abruptly deprives the transferred per-
son of his right to confront and examine
witnesses as well as depriving him of his
right to access court files, which is clearly
an excessive restriction on the transferred
person’s right to defend himself in a legal
action and does not conform with the pur-
pose of the principle of proportionality
under Article 23 of the Constitution.
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Therefore, this provision violates the
guarantees of the principle of due process
of law under Article 8 of the Constitution
and the right to institute legal proceedings

under Article 16 of the Constitution.

Article 21, Paragraph 1, of the Act
provides, “If the hoodlum act for which
the person is committed to reformatory
training also violates criminal laws and
becomes the basis for a criminal convic-
tion, time spent serving fixed-term im-
prisonment, detention, or rehabilitation
measures and time spent in reformatory
training shall be mutually set off on a one-
day-for-one-day basis.” If a hoodlum act
also violates criminal laws, the person
who committed the act may be subject to
reformatory training in addition to receiv-
ing criminal punishments and rehabilita-
tion measures based on the same facts.
The Act therefore provides that time spent
serving criminal punishments or rehabili-
tation measures under criminal laws shall
be mutually set-off from time spent in
reformatory training. The purpose is to
ensure that a person’s constitutionally pro-

tected right to physical freedom will not
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be excessively restricted as a result of dif-
ferent legal proceedings. However, Ar-
ticle 13, Paragraph 2, of the Act provides,
“If the court decides to impose reformato-
ry training, it shall deliver a written deci-
sion of its ruling to impose reformatory
training but need not specify the term
thereof.” Article 19, Paragraph 1, pro-
vides, “The term of reformatory training
is set at more than one year and less than
three years. After completion of one
year, if the executing authorities believe
that it is unnecessary to continue reforma-
tory training, they may report, with facts
and evidence, to the original ruling court
for its permission and exempt the person
from further reformatory training.”
When criminal punishment or rehabilita-
tion measures have already been carried
out for more than three years, then there is
no need to commence reformatory train-
ing because of the mutual set-off provi-
sion. This situation does not raise doubts
regarding excessive restrictions on peo-
ple’s physical freedom. However, when
criminal punishment or rehabilitation

measures have been carried out for less

than three years, the amount of time that

J. Y. Interpretation No.636 239

Aoom EERE AN d 2R
J s R AFEANE) ~ FE s A=
EpE o FIR RS 2B AT &
VTR > ol B R LA
ERTfELREBERFLI - E2R
RS T R R 4
d B R

Fied 2

I
/[ E

ESR % -}
U AR Lz iEY S
BT FERIR I, AL
Bpd R m o PR ISEE R
SINE 501 I



240 J.Y. Interpretation No.636

can be deducted from the upcoming time
in reformatory training cannot be calcu-
lated because the term of reformatory
training has not been declared. If the
aforementioned Article 19 is interpreted
as meaning that reformatory training shall
then be enforced for a minimum of one
year, the physical freedom of the person
subject to reformatory training might be
excessively restricted. Accordingly, the
aforementioned proviso of Article 13,
Paragraph 2, might lead to excessive re-
strictions on the personal freedom of a
person subject to reformatory training.
The relevant authorities shall re-examine

and revise the provision.

In light of the fact that amending the
law requires a certain period of time-and
so that the relevant authorities can con-
duct a comprehensive analysis of the Act
by taking into consideration both the
need to protect people’s rights and the
need to maintain social order-those parts
of the following provisions that are incon-
sistent with relevant principles of the
Constitution shall become null and void

no later than one year from the date of this
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Interpretation: Article 2, Section 3, re-
garding the act of “tyrannizing good and
honest people,” Section 5 of the same Ar-
ticle regarding “people who are habitually
morally corrupt or who habitually wander
around and act like rascals,” and Article
12, Paragraph 1, which excessively re-
stricts the transferred person’s right to

confront and examine witnesses and to

access court files.

As for the petitioners’ position that
the constitutionality of the provisions of
Article 2, Paragraph 1, and Articles 10,
14, and 15 of the Act are in doubt, they
are not the legal provisions that the judge
in the case at hand shall apply. The con-
stitutionality of these provisions does not
influence the results of the court’s ruling.
In addition, the petitioners allege that the
constitutionality of Article 2, Section 2;
the proviso of Article 6, Paragraph 1; the
proviso of Article 7, Paragraph 1; and
Articles 9, 11, 22, and 23 are in doubt,
and further question the constitutionality
of the Act as a whole. The grounds raised
by the petitioners in support of the uncon-

stitutionality of the foregoing provisions

J. Y. Interpretation No.636 241

i%‘\zf %‘FF o A3k ARIE B
SoES-HoFLESFLe g R
LT EREERLRE B BAT
T2 F T F IR TR AT RE Y 2
R pERTATER  TH LB
%Zi%ﬁfgglfﬁ‘;%‘i;]_L%Eﬂ\um]%:
gl o N A R X e W S S
T ST SN N TN

FoorginEiy
AR 3 M S
P I B



242 ].Y. Interpretation No.636

are insufficient to constitute concrete rea-
sons for an objective belief that the statute
is unconstitutional. These two parts of
the petition do not meet the requirements
set forth in this Council’s Interpretations
Nos. 371 and 572 and are therefore dis-

missed.

Justice Tzu-Yi Lin filed concurring
opinion in part, in which Justice Tzong-Li
Hsu joined.

Justice Tzong-Li Hsu filed concur-
ring opinion in part, in which Justice Tzu-

Yi Lin and Justice Yu-Hsiu Hsu joined.

EDITOR’S NOTE:

Summary of facts: (1) In reviewing a
case, a judge of the Taiwan Taoyuan Dis-
trict Court believed the applicable Articles
2,6,7,91t0 11, 12 to 15, 19, 21, 22, and
23 of the Act for Eliminating Hoodlums,
and Articles 5 and 46 of the Implementing
Regulations of that Act may violate the
principle of equality under Article 7, due
process of law, the principle of clarity and
definiteness of law under Article 8, the
fundamental right to institute legal pro-

ceedings under Article 16, as well as the
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principle of proportionality under Article
23 of the Constitution, thus ruled to stay
the proceeding and filed the petition for

interpretation.

(2) In reviewing a case, a magistrate
judge of the Taiwan Taichung District
Court believed the applicable Article 2,
Section 3 of the Act for Eliminating
Hoodlums concerning the so called “co-
ercing and causing trouble,” and “tyran-
nizing good and honest individuals,” as
well as Section 5 concerning “corrupt
character,” and “loitering around and ras-
cal behavior,” among other elements that
constitute a hoodlum, are strongly based
on value judgment, and are regarded as
unbestimmte Rechtsbegriffe or indefinite
legal concept, and raises the question of
contradicting the protection of physical
freedom under Article 8 of the Constitu-
tion, thus ruled to stay the proceeding

and filed the petition for interpretation.
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J. Y. Interpretation No.637 (February 22,2008 ) *

ISSUE: Is Article 14-1 of the Public Functionary Service Act unconsti-
tutional ?

RELEVANT LAWS:
The Constitution, Article 23 ( &2 % = -+ = i% ) ; Public
Functionary Service Act, Article 14-1 and Article 22-1, Para-
graph 1 (2R IRIFES L ifz - ~ % - L if2 - %

- 38 ) ; J. Y. Interpretations Nos. 404, 433, 510, 584, 596,

612, 618 and 634 (P 4B F $w Qw5 ~ 5w = = 8~
¥7I-0% %7 "% 428 %2 - 28 %
A NBEN B Az ouw BER) .

KEYWORDS:

public functionary ( 27%f ) , freedom of work (1 iF2_p
d ), freedom to choose an occupation (E#HBE 2 pd ),
relationship of official service under the public law ( = *
BLArB ) , right of protection of status (¥ 4 #RifgEF]) ,
special duty to the State (¥t & 72 4 %] & 7% ) , unfair com-
petition ( # & %% ) , conflict of interest (| 5 # % ) ,

transport of benefits ( §] & ﬁ%lsi ) K

HOLDING: The provision of BREEX ¢ xR RARE L if
Article 14-1 of the Public Functionary 2 - R T 23R H e = =
Service Act that “a public functionary P » 7 (FifE & B i 7 & ) 2 BNG%

* Translated by Raymond T. Chu.
** Contents within frame, not part of the original text, are added for reference purposes only.



may not take the office of director, corpo-
rate auditor, manager, shareholder con-
ducting the company business, or advisor
of a business entity within three years af-
ter he leaves his post if the entity is direct-
ly or indirectly related with the duty
which he performed during the five years
prior to his departure from his government
post” is intended to maintain, with a legit-
imate purpose, the important public inter-
est in the qualities of fairness and integrity
of public functionaries by imposing a re-
striction on the freedom of former public
functionaries in choosing their employ-
ment. The restrictive measure taken by the
legislature is materially related with the
achievement of such purpose and is essen-
tial to the protection of such important
public interest. It is not in conflict with the
provision of Article 23 of the Constitu-
tion, nor is it contrary to the intention con-
templated by the Constitution in protect-
ing the right of work of the people.

REASONING: Article 15 of the
Constitution provides that the people shall
be guaranteed the right of work. That the
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people shall have the freedom to work and
to choose an occupation has been repeat-
edly affirmed by us in J. Y. Interpretations
Nos. 404, 510, 584, 612 and 634. There is
between the State and a public functionary
a relationship of official service under the
public law, whereby the public function-
ary is accorded a right of protection of his
status and is charged with special duty to
the State. His rights protected by the Con-
stitution are thus restrained to a reasona-
ble extent. Our Interpretations Nos. 433,
596 and 618 provide adequate reference.
While the official service relationship be-
tween a public functionary and the State
under the public law is terminated after
the public functionary leaves his employ-
ment with the government, the Constitu-
tion does not disallow the State to impose
restrictions on his freedom to choose his
employment by legally requiring him to
perform special duties under certain cir-
cumstances to the extent consistent with
the provision of Article 23 of the Consti-
tution, for the purpose of protecting the
important public interest of the State, with
which the exercise of his official duty was

closely related.
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The provision of Article 14-1 of the
Public Functionary Service Act that “a
public functionary may not take the office
of director, supervisor, manager, share-
holder conducting the company business,
or advisor of a for-profit business entity
within three years after he leaves his post
if the entity is directly or indirectly related
with the duty which he performed during
the last five years before he left his post”
is intended to prevent a government offi-
cial, after leaving his post, from skillfully
securing personal benefit by virtue of his
connection with the agency with which he
worked before, or helping the business
entities with which he works to engage in
unfair competition by utilizing the infor-
mation known to him because of his pre-
vious official duties. The provision also
serves the purpose of preventing conflict
of interest and transport of benefits by a
public functionary during his employment
by means of establishment of a close per-
sonal connection through collaboration with
business entities for the purpose of mak-
ing private pre-arrangement for his em-

ployment after he leaves his government
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post. The statute is aimed at maintaining
the important public interest in the quali-
ties of fairness and integrity of public

functionaries and hence is proper.

In view of the difference in the na-
ture of occupations, the Constitution al-
lows different degrees of restrictions on
the freedom to choose an occupation. In
prescribing that public functionaries may
not take specific positions within a certain
period after they leave their official posts,
the aforesaid provision is designed to help
prevent situations involving conflict of
interest or transport of benefits. Moreover,
the restriction imposed by such provision
on the freedom of public functionaries to
choose their employment after they leave
their official duties covers only specific
types of positions rather than all posts
with the business entities directly related
with their official duties, nor does it pro-
hibit them from freely choosing positions
that are not directly related with their offi-
cial duties. Furthermore, it is not impossi-
ble for a public functionary to foresee
such restriction and therefore to make

preparation in advance. Accordingly, the
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restriction imposed on their subjective
qualifications in connection with their
freedom of choice of employment pro-
tected by the Constitution is not exces-
sive. Rather, it is materially related with
the achievement of the purpose and is es-
sential to the protection of important pub-
lic interest. It is thus not in conflict with
the provision of Article 23 of the Consti-
tution, nor is it contrary to the intention
contemplated by the Constitution in pro-
tecting the right of work of the people.

We must point out incidentally that
Article 14-1 of the Public Functionary
Service Act is enacted by way of a legisla-
tion of employment prohibition, whereby
anyone who violates the provision is pun-
ishable under Article 22-1, Paragraph 1,
thereof with imprisonment for not more
than two years and, in addition thereto, a
fine of no more than NT$1,000,000 may
be imposed. As this provision specifically
concerns the right and interest of former
public functionaries, it is appropriate that
the law be reviewed and amended by the
legislature by taking into consideration

the result of actual enforcement thereof
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and implementing a well-designed system
that provides a balance between the im-
portant public interest in maintaining the
qualities of fairness and integrity of public
functionaries and the freedom of the peo-

ple to choose their careers.

Justice Chen-Shan Li filed concur-
ring opinion in part.
Justice Yu-Hsiu Hsu filed concurring

opinion in part.

EDITOR’S NOTE:

Summary of facts: The defendant
was employed at the Department of Pub-
lic Works of the Taichung City Govern-
ment from 1993 to 1998 and was immedi-
ately appointed as the president of a cer-
tain construction company after leaving
government. The Taichung District Prose-
cutors Office subsequently placed them
under investigation due to the company’s
involvement in bid rigging activities relat-
ed to the construction project of a certain
government agency. In addition to violat-
ing the Government Procurement Act, the
Taichung District Prosecutors Office also

charged the defendant for
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violation of Article 14-1 of the Public
Functionary Service Act, which provides
that a former civil servant may not assume
any managerial position at any business
within three years after leaving office di-
rectly related to the duties five years prior
to the departure. The indictment was
based on the penalty provisions under Ar-

ticle 22-1 of the same Act.

The Judge of the Taiwan Taichung
District Court reviewing the case believed
that the applicable Article 14-1 of the
Public Functionary Service Act may vio-
late the meanings and purpose of the peo-
ple’s right to work under the Constitution.
The judge thus ruled to stay the proceed-
ing and filed the petition for a constitu-
tional interpretation in accordance with

J.Y. Interpretation No. 371.
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J. Y. Interpretation No.638 ( March 7, 2008 ) *

ISSUE: Is Article 8 of the Enforcement Rules and Review Procedures
for Directors’ and Supervisors’ Shareholding Percentages at
Publicly-held Corporations, as promulgated on May 13, 1997,
in contravention to the Constitution ?

RELEVANT LAWS:

Article 23 of the Constitution ( & % = + = %) ; J.Y. In-
terpretations Nos. 394, 402 and 619 (P 2Bz 5 =4 ¢
Pode 0% - %2 - 4 538 ) ; Articles 26 and 178
of the Securities Exchange Act (as amended on July 19, 2000)
R e ) I

L4 pig o) ; Article 14, Paragraph 1, of the Admin-
istrative Sanction Act ({7 5cf|i% % - w i % - 38 ) ; Article
2 of the Enforcement Rules and Review Procedures for Direc-
tors’ and Supervisors’ Shareholding Percentages at Publicly-
held Corporations (as promulgated on April 25, 1989) ( =~ &
FEXTEE CERARGEIEE APT SR - i

=Lt ANgEw - LTpigrgEF ) Articles 4 and 5 of the
Enforcement Rules and Review Procedures for Directors’ and
Supervisors’ Shareholding Percentages at Publicly-held Corpo-
rations (as promulgated on January 10, 1989) ( = B % 7 = @
TFCERARESEE APF SRR Y e 0E S R T i

* Translated by Professor Chun-Jen Chen.
** Contents within frame, not part of the original text, are added for reference purposes only.




KEYWORDS:
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=L A~xg—- 1 LpigpgFF ) Article 8 of the Enforcement
Rules and Review Procedures for Directors’ and Supervisors’
Shareholding Percentages at Publicly-held Corporations (as
promulgated on May 13, 1997) (B #F Fod £ % -5 %
AR ECE AFR R R N IE L=
BEFEE).

ANLlgET

shareholding percentage ("% 1& = #c ) , legal person (% % ) ,

publicly-held corporation ( = B % {7 =~ @ ) , securities ( Z
X)), director (£ % ) ,

tive sanction ( 7 ¥z ) , pecuniary fine ( F14¢ ) , administra-
| p ry S|

supervisor ( ¥ % 4 ) , administra-
tive disciplinary action ( {7 ¥¢#]%" ) , duty under administra-
, exceed (}i@li&) ,
(Z g #8 ), punitive (#*¥1%) , principle of proportion-

tive law ( {7522 & 4% ) agency-in-charge
ality (** & R ) , principle of legal reservation (;* &% §

R B ), principle of res judicata (— ¥ % = F) R R]) **

HOLDING: As promulgated on
May 13, 1997, Article 8 of the Enforce-
ment Rules and Review Procedures for
Directors’ and Supervisors’ Shareholding
Percentages at Publicly-held Corporations
prescribed that, “Where the directors or
supervisors of a publicly-held corporation
as a whole respectively fail to make up the

difference between their shareholdings
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and the specified percentages of the total
shares outstanding under Article 2 within
the period prescribed under Articles 4 and
5, the directors or supervisors as a whole
respectively shall be punishable under
Article 178, Paragraph 1, Subparagraph 4
of the Securities and Exchange Act (Para-
graph 1). Where a legal person is elect-
ed as a director or a supervisor and is
found to be in violation of the preceding
paragraph, the person who is in charge of
the legal person shall be subject to the
punishment; where the representative of a
legal person is elected as a director or a
supervisor and is found to be in violation
of the preceding paragraph, such a repre-
sentative shall be subject to the punish-
ment (Paragraph 2).” Paragraph 1 and the
second half of Paragraph 2 of the above-
quoted regulation were promulgated to
punish those who violate the Enforcement
Rules and Review Procedures for Direc-
tors’ and Supervisors’ Shareholding Per-
centages at Publicly-held Corporations
promulgated under Article 26, Paragraph
2 of the Securities Exchange Act in ac-

cordance with Article 178, Paragraph 1,
Subparagraph 4 of the Securities
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Exchange Act, as amended on July 19,
2000, to hold them jointly and severally
liable for breaching their collective duty
under administrative law. Both Para-
graph 1 and the second half of Paragraph
2 limit people’s rights and were promul-
gated without statutory authorization;
hence, they are in contravention to the
principle of legal reservation under Arti-
cle 23 of the Constitution. Accordingly,
Paragraph 1 and the second half of Para-
graph 2 of Article 8 of the Enforcement
Rules and Review Procedures for Direc-
tors’ and Supervisors’ Shareholding Per-
centages at Publicly-held Corporations, as
promulgated on May 13, 1997, shall no
longer be applicable six months after this

Interpretation is published.

REASONING: We have repeat-
edly held that the punishment for people’s
breaches of duty under administrative law
limits people’s rights, and both the ele-
ments of the punishment and the legal
effects shall be prescribed by law or regu-
lation with clear statutory authorization in
order to be in accordance with the principle

of legal reservation under Article 23 of
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the Constitution (See J.Y. Interpretations
Nos. 394, 402 and 619). The punish-
ment of an administrative sanction is
premised upon the breach of administra-
tive duty. A person who institutes the
action which in turn constitutes the ele-
ments of breaching the duty under admin-
istrative law shall be subject to punish-
ment under relevant law and regulation.
The legislative branch may enact a law to
impose special duties on specific persons
to prevent others from breaching their
duties under administrative law and thus
make those specific persons liable for fail-
ing to fulfill their administrative duties.
Hence, the stipulation of liable persons in
administrative sanctions actually involves
the limitation on people’s rights and can
not be regulated by regulation without an
enactment or a clear statutory authoriza-
tion in order to be in accordance with the
requirements of legality and clarity of
punishment in a rule-of-law nation.
When there are multiple persons who
breach the same administrative duty under
law, their individual liability shall in prin-
ciple be determined in accordance with

the degree of respective individual

L%ﬁi@’g@@gaﬁi%@oi
FE AR WL AR F (TR Y BT
ZFR O RFRAP 2 &5 T FH
EFE - o Eara g H &S 7 RS
2 ¥ % o AT RS 2 T H R R
TR A KR 0 BB LRI
FliedF) iE TG T P ]v)wjgj\,xf

RN ELMP RERELERML
Byt > A IS AR A LT o A e
R - iR RIET SEAF
HFEF 2L o uRdFaFaLimds
WS A R (AR e iy -
BARLERE) > A LT L LTI
QﬁﬁgMﬁ%*ﬁ’?éik%J%
R R E 2

3\‘?‘-\ (\.
* ?(*ﬁi e
W
&

[

e
4
>

EERART O EERL
E2EREETRP . XL
h g R

.

WOW
T*

b

W

?\E

> M
b

(‘

)
]
T
N
En
1



breaches (See Article 14, Paragraph 1 of
the Administrative Sanction Act). If the
legislative branch deems it necessary to
utilize a different way to determine indi-
vidual liability, because of the involve-
ment of limitation on people’s rights, it
may do so by enacting a law to stipulate
the individual liability or to authorize the
promulgation of a regulation to enable the
agency-in-charge to stipulate the individ-
ual liability in order to be in accordance
with the principle of legal reservation un-
der Article 23 of the Constitution. It
goes without saying that the contents of
the relevant law or regulation shall be in
accordance with the principle of propor-

tionality.

Article 26 of the Securities Exchange
Act prescribes that, “The shareholding of
non-bearer shares of directors or supervi-
sors of a publicly-held corporation as a
whole respectively shall not be less than a
specified percentage of the total shares
outstanding (Paragraph 1). The en-
forcement rules and review procedures for

directors’ and supervisors’ shareholding

percentages pursuant to the preceding
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paragraph shall be promulgated by the
agency-in-charge (Paragraph 2).” Fur-
thermore, Article 178, Paragraph 1, Sub-
paragraph 4 prescribes that anyone who
violates the Enforcement Rules and Re-
view Procedures for Directors’ and Su-
pervisors’ Shareholding Percentages at
Publicly-held Corporations promulgated
by the agency-in-charge under Article 26,
Paragraph 2 of the Securities Exchange
Act shall be punished with a pecuniary
fine of not less than New Taiwan Dollars
(NTD) 120,000 and not more than NTD
600,000. Paragraph 2 of the same article
also prescribes that in addition to the pe-
cuniary fine stipulated in the preceding
paragraph, the agency-in-charge shall or-
der the violator to comply with the law
and regulation within a specified period of
time. If the violator fails to comply, the
agency-in-charge may set a new period of
time for compliance and impose an addi-
tional pecuniary fine of not less than NTD
240,000 than NTD
1,200,000 upon the violator for each sub-

and not more

sequent failure to comply until the correc-

tive action has been taken.
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Pursuant to the statutory authoriza-
tion of Article 26, Paragraph 2 of the Se-
curities Exchange Act, the agency-in-
charge promulgated “the Enforcement
Rules and Review Procedures for Direc-
tors’ and Supervisors’ Shareholding Per-
centages at Publicly-held Corporations”
(hereinafter the “Enforcement Rules”).
Several amendments were made subse-

quently.
on April 25, 1989, Article 2 of the En-

As amended and promulgated

forcement Rules prescribed that the
shareholding of non-bearer shares of di-
rectors or supervisors of a publicly-held
corporation as a whole respectively shall
not be less than a specified percentage of
the total shares outstanding. As amend-
ed and promulgated on January 10, 1989,
Article 4 of the Enforcement Rules pre-
scribed that upon their elections in the
shareholder meeting, if the shareholdings
of the entire body of directors and super-
visors respectively are less than the per-
centage specified under Article 2, the di-
rectors or supervisors as a whole shall
make up the difference within one month.
Article 5, Paragraph 1 of the Enforcement
Rules prescribed that if during his/her
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term of office any director or supervisor
of a publicly-held corporation transfers
his/her shares or resigns and such a trans-
fer or resignation makes the shareholdings
of directors or supervisors as a whole re-
spectively fall under the percentages spec-
ified under Article 2, the directors or su-
pervisors as a whole respectively shall
make up the difference within one month.
Article 5, Paragraph 2 of the Enforcement
Rules prescribed that if the shareholdings
of directors or supervisors as a whole re-
spectively fall under the percentages spec-
ified under Article 2, the corporation shall
notify all directors or supervisors respec-
tively to make up the difference within the
period prescribed by the preceding para-
graph. Hence, if upon the receipt of law-
ful notifications, the directors or supervi-
sors of a publicly-held corporation as a
whole respectively fail to make up the
difference between their shareholdings
and the specified percentages of the total
shares outstanding under Article 2 within
the period prescribed under Articles 4 and
5, due to their breaches of their duty to
make up, they shall be subject to the pun-

ishment under Article



178, Paragraph 1, Subparagraph 4 of the

Securities Exchange Act.

As promulgated on May 13, 1997,
Article 8 of the Enforcement Rules pre-
scribed that, “Where the directors or su-
pervisors of a publicly-held corporation as
a whole respectively fail to make up the
difference between their shareholdings
and the specified percentages of the total
shares outstanding under Article 2 within
the period prescribed under Articles 4 and
5, the directors or supervisors as a whole
respectively shall be punishable under
Article 178, Paragraph 1, Subparagraph 4
of the Securities and Exchange Act” (Para-
graph 1). Where a legal person is elected
as a director or a supervisor and is found
to be in violation of the preceding para-
graph, the person who is in charge the
legal person, shall be subject to the pun-
ishment; where the representative of a legal
person is elected as a director or a supervi-
sor and is found to be in violation of the
preceding paragraph, such a representative
shall be subject to the punishment” (Para-
“the directors or

graph 2). The clause

supervisors as a whole respectively
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262 J.Y. Interpretation No.638

shall be punishable” in Article 8, Para-
graph 1 of the Enforcement Rules is a
special rule to “punish all violators as a
whole” for they all are violators of the
same duty under administrative law and
for there are multiple persons who
breached the same administrative duty
under law. The second half of Paragraph
2 of Article 8 of the Enforcement Rules
making “the representative punishable” is
also a special rule to hold the representa-
tive of a legal person who is elected as a
director or supervisor in his/her individual
capacity directly liable because the real
violator is a legal person. Nevertheless,
Article 26, Paragraph 2 of the Securities
Exchange Act simply authorizes the agen-
cy-in-charge to promulgate “the Enforce-
ment Rules and Review Procedures for
Directors’ and Supervisors’ Shareholding
Percentages at Publicly-held Corpora-
tions”, and the statutory language is silent
in respect to the liable persons and the
determination of individual liability for
multiple persons who breach the same
duty collectively. Thus, Paragraph 1 and
the second half of Paragraph 2 of Article 8

of the Enforcement Rules apparently
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exceed the statutory authorization of Arti-
cle 26, Paragraph 2 of the Securities Ex-
change Act. Moreover, Article 178, Par-
agraph 1, Subparagraph 4 of the Securities
Exchange Act only prescribes the catego-
ries and legal effects of people’s breaches
of the duties under administrative law. It
does not prescribe the way of attribution
or the liable persons, nor does it authorize
the agency-in-charge to promulgate sup-
plemental regulation. To sum up, Para-
graph 1 and the second half of Paragraph
2 of Article 8 of the Enforcement Rules
were promulgated to punish those who
violate the Enforcement Rules promulgat-
ed under Article 26, Paragraph 2 of the
Securities Exchange Act in accordance
with Article 178, Paragraph 1, Subpara-
graph 4 of the Securities Exchange Act to
hold them jointly and severally liable for
breaching their collective administrative
duty under law of preventing their share-
holdings as a whole respectively from
falling under the specified percentage of
the total shares outstanding. Both Para-
graph 1 and the second half of Paragraph
2 of Article 8 of the Enforcement Rules

are promulgated with
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out clear statutory authorization, and are
in contravention to the principle of legal
reservation under Article 23 of the Consti-
tution. Thus, they shall no longer be
applicable six months after this Interpreta-

tion is published.

With respect to the regulation that
the directors and supervisors should make
up the difference between their sharehold-
ing and the specified percentage of the
total shares outstanding, it falls within the
scope of administrative duties under law.
Therefore, it is not punitive in nature and
hence is different from a pecuniary fine,
which is a kind of administrative sanction
in nature. If a relevant law or regulation
holds one who violates the administrative
duty under law to be punishable and of-
fers no exemption for fulfilling his/her
administrative duty under law, such law or
regulation will not give rise to the issue of
the principle of res judicata. It goes
without saying that the legislative branch
shall take into account the legislative pur-
pose of the Securities Exchange Act, with-

in a reasonable and necessary scope, to

enact a law to stipulate or to authorize
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the agency-in-charge to stipulate whether & > 32# 4 3p P -
individual directors or supervisors who as
a whole fail to make up the difference
between their collective shareholdings and
the specified percentage of the total shares
outstanding shall be either jointly liable,
or equally liable, or liable under some
other stipulation, and whether the liable
person shall be the legal person or the rep-
resentative of the legal person when the
representative of a legal person is elected
as a director or supervisor and how to dif-
ferentiate the different administrative du-
ties imposed under law. Besides, it is
also noteworthy that the appropriateness
of enacting a law to impose a mandatory
duty on directors and supervisors of pub-
licly-held corporations to require them to
own collectively a specified percentage of
the total shares outstanding shall be con-
tinuously under review while taking into
account the development of securities
markets and the purposes of developing
the national economy and of protecting

investors.

Justice Feng-Zhi Peng filed concur- AELERE 2T RIRIER

ring opinion. LAF B FHEEET R
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Justice Sea-Yau Lin filed concurring
opinion, in which Justice Feng-Zhi Peng
joined.

Justice Yu-Hsiu Hsu filed dissenting

opinion in part.

EDITOR’S NOTE:

Summary of facts: The Petitioner is
the legal representative of Company AX
to sit on the board of Company XA.
Company A sent out a notification to all
directors in 2000 requiring the directors to
make up the statutory shareholding within
one month of service of such notice be-
cause the shares of all directors did not
meet the requirement under Article 2,
Section 4 of the “Implementing Rules
on the Share Percentage and Inspection of
Directors and Supervisorsfor Public Trad-
ing Companies” (“Implementing Rules”
Amended and promulgated on April 25,
1989).

However, the directors as a whole
did not make up the difference in time as
required. The governing authority then
fined Company ANT$600,000 to all the
directors of Company A. The Petitioner
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initiated an administrative action but was
finally dismissed by the Supreme Admin-

istrative Court.

The Petitioner argued that Article
178, Paragraph 1, Section 4 of the Securi-
ties Exchange Act
ulgated on July 19, 2000) and Article 8 of

(amended and prom-

the Implementation Rules at the time of
the final judgment penalizing the directors
or supervisors as a whole contradict the
protection of property right under Article
15 and the principles of legal reservation,
principle of proportionality as well as the
principle of clarity and definiteness of
authorization under Article 23 of the Con-
stitution, and petitioned the Justices for

Interpretation.
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J. Y. Interpretation No.639 (March 21, 2008 ) *

ISSUE: Are Articles 416, Paragraph 1, Subparagraph 1, and 418 of the

Criminal Procedure Code unconstitutional ?

RELEVANT LAWS:
Articles 7, 8, 16 and 23 of the Constitution ( & /2 % = % ~ %

NiESFLA0ER ¥ L2 0%) 5 Article 279, Paragraphs
1 and 2; Article 403; Article 404, Subparagraph 2; Article 416,
Paragraph 1, Subparagraph 1; and Article 418 of the Criminal
Procedure Code (Z|¥ 2 %= F—~ L~ 4 E% - 13 & =
B FrAERZE~Fe PR ER 2 Fe g LA 0E
$-3 % -~ %z F L ~i%E); J Y. Interpretations Nos.
384,392, 396, 436, 442, 512,567, and 574 (@ 2 I F % =
SRR AN N R RN SN A S S N N 5
ZENFI - FIACEEFT v RER) .
KEYWORDS:
detain (§g4* ) , interlocutory appeal (4% ) , due process
I %2 =45 ), equal protection (T & %) , the num-

ber of trial instances ( % & ) . **

HOLDING: The “court” provided %2 3 QI R R e A
Fo» e 3EiR2 M FRELIELIETF o

o A4

”"Jié’?%’liééiv:‘ﬁéa MER - IR R - &

in Article 8 of the Constitution includes a

ently in accordance with laws. Article

* Translated by Professor Dr. Ming-Woei Chang
** Contents within frame, not part of the original text, are added for reference purposes only.



judge who makes judgments independent-
ly in accordance with laws. Article 416,
Paragraph 1, Subparagraph 1, of the Crim-
inal Procedure Code, which allows the
presiding judge, commissioned judge or
requisitioned judge to detain, does not
contravene Article 8 of the Constitution.
Articles 416, Paragraph 1, Subparagraph
1, and 418 of the Criminal Procedure
Code, which only allow the detained to
appeal to the court to have such measure
set aside or altered, instead of making an
interlocutory appeal, are reasonable re-
straints imposed by the legislature within
the scope of its authority in order to accel-
erate the procedure. However, it is within
the legislature’s authority to determine,
and hence there should be no violation of
Articles 16 and 23 of the Constitution.
Because an appeal to the court to have
such measure set aside or altered will still
be decided by an independent adjudicative
court, the said Articles have already pro-
vided the detained with reasonable proce-
dural protections, which do not conflict
with the due process clause under Article
8 of the Constitution. While Articles 403,
404, Subparagraph 2, 416, Paragraph 1,

J. Y. Interpretation No.639 269

»—‘.»r

%%ﬂé\iﬁéfﬁﬁﬁég » W
oA LR T B FE RN IET A
e EFRZEFe L2055 - %
- F#EFr R SRR gt
v RE R EGHRA A R s 0 2
BAsdL 2 B oA Lo R A
W REEFL g A2 ]

%@iéﬁﬁi%%’?i%%i—
IR F o ¥ Fw iz
P B hiesl & s 2 o hd ik
2R T RBEAEL G AWM T
ﬁéﬁ%&fwaﬂﬁ%#ﬁ‘”?ﬁﬁ

W LR W AR 2 F N EL

‘i

i[’—i—\%iﬂ-

TEEERR c INAEFFWE SR
FZE NS AR ES %2R

LA ER - E-HEYe R M EL
R IR L RS
\i%ﬁﬁﬁaiﬂﬁ%ﬁﬁ#iﬁ
