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J. Y. Interpretation N0.670 1

J.'Y. Interpretation N0.670 (January 29, 2010) *

ISSUE: IsArticle 2, Section 3 of the Act of Compensation for Wrongful
Detentions and Executions which denies indemnification should
detention is the result of the victim’s intentional or gross negli-
gent conduct unconstitutional ?

RELEVANT LAWS:

Article 8, Paragraph 1, Articles 15, and 23 of the Constitution
(2% "FE5-F~5L7E%=-L=208),JY. In-
terpretation Nos. 384, 400, 425, 487, 516, 588, 624, 652 and
665 (Fizfxs= 2552 O0% -~ %2 - 7 5~
o NEE % 7 - =B~ EN NN BE S N 7 B~ EN
= I =% %> > 1% 2% ), Article 5, Paragraph 1, Sec-
tion 2 of the Constitutional Interpretation Procedural Act ( &
ERx T FREEEZEETES - B % - 30), Article 1,
Paragraph 1, Article 2, Section 3 of the Act of Compensation
for Wrongful Detentions and Executions ( % jtps i /2 % -
i£% - 38 - % - 5% = 20 ) , Article 101, Paragraph 1 of the
Criminal Procedure Code (| % 3% /% % - F F - & % -
78 ) , and Article 102, Paragraph 1 of the Military Justice Act
(BEBHZE%-FF-ik%-37) .

KEYWORDS:

Compensation for Wrongful Detention ( % j* B3 1§ ) , state

* Translated by Professor Dr. Ming-Woei Chang.
** Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING: For victims acquit-
ted by final adjudication, in the event
their detention is based on Article 101,
Paragraph 1 of the Criminal Procedure
Code or Article 102, Paragraph 1 of the
Military Justice Act because of intentional
or reckless conduct on their part, no dam-
age award is available in accordance with
Article 2, Section 3 of the Act of Com-
pensation for Wrongful Detentions and
Executions. Such acrossthe-board denial
does not take into consideration whether
the victim’s conduct that caused the de-
tention was to commit the crime or was
to obstruct or mislead the investigation
or the trial, nor con-sider the degree of
culpability from the act that caused the

detention and the losses resulted from the
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detention of the victim. Given that it is
not a necessity to avoid inapprop-ropriate
or abusive indemnification, and is not in
compliance with the legisl-ative meaning
and purpose of the Constitution on the
protection of people’s physical freedom
and right of equal protection by which
statutory indemnification is available un-
der the Act of Compensation for Wrong-
ful Detentions and Executions for an
individual who has endured special sac-
rifices more than ordinary degree while
the public interest through the exercise of
the state’s penal author-ity was realized, it
contradicts the principle of proportional-
ity under Article 23 of the Constitution
and shall become invalid no later than two
years since the issuance of this Interpreta-

tion .

REASONING: This Yuan has
repeatedly issued Interpretations regard-

ing the fact that the state shall provide
indemnification in accordance with the
law for the people’s property rights, pro-
tected un-der Article 15 of the Constitu-
tion, that have been specially sacrificed

because of the need of the public interest

J. Y. Interpretation N0.670 3
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4 J.Y. Interpretation N0.670

(see J.Y. Interpretation Nos. 400, 425,
516, and 652). This Yuan has also repeat-
edly issued Interpretations regarding the
fact that the people’s right of physical
freedom protected under Article 8 of the
Constitution is the prerequisite [basis] for
the exercise of other freedoms and rights
protected under the Constitution, and is
deemed to be a critical fundamen-tal hu-
man right that requires special protection
(see J.Y. Interpretation Nos. 384 and 588).
Thus for any individual whose specific
physical freedom subject to legitimate
restrictions by the public authority and
for public interest, such as detention, cus-
tody, or constrain, but under the special
circumstances has exceeded the degree
that should be endured by people under
ordi-nary condition, and constitute special
personal sacrifice, there shall be the right
to petition for reasonable indemnification
in accordance with the law so as to com-
ply with the meaning and purpose of the
Constitution on the protection of people’s
physical freedom and right of equal pro-
tection.
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Article 1, Paragraph 1 of the Act of
Compensation for Wrongful Detentions
and Executions stipulates: “For cases filed
and received under the Criminal Proce-
dure Code, Military Justice Act, Juvenile
Proceeding Act, or Gangster Prevention
Act, the victim may petition for state
compensation if one of the following con-
ditions is met: (1) that he/she has been de-
tained before the final non-prosecutorial
(2) that he/she

has been detained, placed under custody,

disposition or acquittal;

served a sentence or compelled to work
before the final non-prosecutorial disposi-
tion, acquittal, or cancellation of compul-
sory work in a retrial or an extraordinary
appeal proceeding; (3) that he/she has
been placed under custody before the final
dismissal of the case or protective dispo-
sition; (4) that he/she has placed under
custody or served the juvenile correction
program before the final dismissal of pro-
tective disposition in a retrial proceeding;
(5) that he/she has been con-fined before
the final dismissal of correction disposi-
tion; or (6) that he/she has been confined
or subjected to correction program before

the final dismissal of correction disposi-

J. Y. Interpretation N0.670 5
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6 J.Y. Interpretation No.670

tion in a retrial proceeding.” The state
compensation stipulated under this provi-
sion is not premised on the intentional or
negligent unlawful infringing conduct on
the part of the public official in the capac-
ity of carrying out public authority.. Thus,
as a matter of form, the Act of Compensa-
tion for Wrongful Detentions and Execu-
tions is the special statute of the State
Compensation Act, and the state com-
pensation provided in this provision is in
fact a statutory financial com-pensation
to indemnify specific individual whose
freedoms and rights protected under the
Constitution endured more than ordinary
degree of restrictions that constitute spe-
cial sacrifices while the state, in realizing
its penal authority or exercising the public
interest through education or correction,
put that specific individual under deten-
tion, custody, confinement, sentence serv-
ing, or corrective measures (the com-
pensation in this provision is hereafter

referred to as in-demnification).

When a statute provides indemni-
fication to individuals whose freedoms

and rights endure special sacrifices that

SRR LSS
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exceeded the ordinary degree because of
public interests, for the sake of avoiding
inappropriate or abusive indemnification,
such indemnification right may be ex-
cluded or reduced under different circum-
stances if the victim is culpable for the
creation or expansion of damages. VYet it
has to be necessary to achieve the statu-
tory purpose so that there is no violation
of the principle of proportionality under
Article 23 of the Constitution. Article 2,
Section 3 of the Act of Compensation
for Wrongful Detentions and Executions
(hereinafter the disputed provision), on
the part that prohibits those who are de-
tained because of intentional or reckless
conduct from seeking indemnification, as
far as dete-ntion under Article 101, Para-
graph 1 of the Criminal Procedure Code
or Article 102, Paragraph 1 of the Military
Justice Act is concerned, it does not take
into consideration whether the victim’s
conduct that caused the detention was to
commit the crime or was to obstruct or
mislead the investigation or the trial (such
as escape, tampering with a witness,
destruction of evidence or false confes-

sion, among other things), nor consider

J. Y. Interpretation No.670 7
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8 J.Y. Interpretation No.670

the degree of culpability from the act
that caused the detention and the losses
resulted from the detention of the victim.
Given that it is not a necessity to avoid
inappropriate or abusive indemnification,
and is not in compliance with the legis-
lative meaning and purpose of the Consti-
tution on the protection of people’s physi-
cal freedom and right of equal protection
by which statutory indemnification is
available under the Act of Compensation
for Wrongful Detentions and Executions
for an individual who has endured special
sacrifices more than ordinary degree while
the public interest through the exercise of
the state’s penal authority was realized, it
contradicts the principle of proportional-
ity under Article 23 of the Constitution.
The relevant government agencies should
conduct a thorough review and provide
proper revisions within two years since
the issuance of this Interpretation, and
based on the meaning and purpose of this
Interpretation, on whether the right to in-
demnification shall be restricted, whether
such restriction shall be across the board
exclusion or partial reduction, among oth-

er things, while taking into consideration

TR E o o b RBRRET 2 A0 B 2R 2



circumstances such as the victim’s con-
duct that caused the detention, the degree
of culpability and the resulted damages,
in association with the relevant provisions
of the Act of Compensation for Wrongful
Detentions and Executions. The disputed
provision shall become invalid if no

amendment is made within this period.

Justice Ming Chen filed concurring
opinion, in which Justice Sea-Yau Lin
joined.

Justice Tzong-Li Hsu filed concur-
ring opinion.

Justice Pai-Hsiu Yeh filed concur-
ring opin-ion.

Justice Chen-Shan Li filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Ching-You Tsay filed dis-
senting opinion.

Justice Chi-Ming Chih filed dissent-
ing opinion.

Justice Shin-Min Chen filed concur-

ring opinion in part and dissenting opin-
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10 J.Y. Interpretation No.670

ion in part.

EDITOR’S NOTE:
Summary of Facts:The two petition-

ers were responsible for foreign exchange
operations in a bank. In December 1978,
after the foreign issuing bank refused to
honor an export negotiation, the two pe-
titioners were detained on February 28,
1979 by the prosecutor who considered
them highly suspicious in committing cor-
rupted conducts. The Taiwan High Court
eventually granted bail and ended the
detention on April 8, 1983 and September
28, 1981, resulting the petitioners being
detained for 1,500 and 925 days respec-
tively.

The Supreme Court subsequently
and finally acquitted the two individuals
in 2007, and the two petitioners filed peti-
tion for wrongful detention damages. On
appeal, the Wrongful Detention Compen-
sation Court of the Judicial Yuan denied
their claims in 2008, holding that the two
petitioners nevertheless committed signif-
icant flaws in processing the export nego-

tiation, which, objectively and easily, can
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be misconstrued to have engaged in the
criminal conduct to benefit others, and the
detention, therefore, is not qualified for
indemnification under Article 2, Section 3
of the Act of Compensation for Wrongful

Detentions and Executions.

The petitioners file for the present
statutory interpretation, claiming that
Article 2, Section 3 of the Act of Com-
pensation for Wrongful Detentions and
Executions contradicts the principles of
presumption of innocence and proportion-
ality, and contravenes the right of equal
pro-tection under Article 7, the right to
work under Article 15, and the fundamen-
tal basic rights under Article 23 of the

Constitution.

In a separate case, the petitioner was
detained for violation of the Securities on
August 20, 2005, based on a decision of
the Banciao District Court, and was re-
leased on bail on June 13, 2006, amount-

ing to 298 days of detention.

The case was finalized with the ac-

quittal judgment from the Taiwan High
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12 J.Y. Interpretation No.670

Court in 2008, the petitioner then peti-
tioned in accordance with the law for
wrongful detention compensation. On
appeal, the Wrongful Detention Compen-
sation Court of the Judicial Yuan denied
the claim in 2009, holding that the peti-
tioner is nevertheless highly suspicious in
violating the Security Transactions Act,
the pretrial detention was the result of his
improper conduct and, therefore, meet the
conditions not to receive indemnification
under Article 2, Section 3 of the Act of
Compensation for Wrongful Detentions

and Executions.

The petitioner files the present statu-
tory interpretation, claiming that Article
2, Section 3 of the Act of Compensation
for Wrongful Detentions and Executions
contradicts the right of equal protection
under Article 7 and the right to physical
freedom under Article 8 of the Consti-

tution.

In the third case, the petitioner was
an Army officer who was absent without
leave (AWOL) in his base from January
26 1976 to February 9 1976. The brigade
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military prosecu-tor deemed the petitioner
highly suspicious of committing the crime
of escape and detained the petitioner from
February 9, 1976 to March 14th, 1977,
the day the officer was discharged from
the Army, amounting to 399 days of de-

tention.

On November 3, 1976, the court-
martial of the Army Development of
War Training Command acquitted the
petitioner, finding that he had no intent
to escape and did not meet the statutory
conditions of the offense. The petitioner
then filed for wrongful detention compen-
sation. On appeal, the Wrongful Deten-
tion Compensation Court of the Judicial
Yuan denied the claim in 2008, holding
that the detention was the result of the
petitioner’s improper conduct in that he
failed to apply for leave in accordance
with the regulations, and, therefore, meet
the conditions not to receive indemnifica-
tion under Article 2, Section 3 of the Act
of Compensation for Wrongful Detentions

and Executions.
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14 J.Y. Interpretation No.670

The petitioner files the present statu-
tory interpretation, claiming that Article
2, Section 3 of the Act of Compensation
for Wrongful De-tentions and Executions
contradicts the right to physical freedom

under Article 8 of the Consti-tution.
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J.Y. Interpretation No.671 (January 29, 2010) *

ISSUE: Is Article 107 of the Land Registration Regulation unconstitu-
tional ?

RELEVANT LAWS:
Article 15 of the Constitution ( & # % - 7 % ) ; Judicial
Yuan Interpretation Nos. 141, 400,562 ( @ i a5 % - o -
2% OO% - %37 = = 5139 ) ;5 Atticles 819, 824-
1, 825, 868 of the Civil Code ( % = % ~ | + 4 &~ %
ARt riE2 - v E AT LATOE K \Fl*‘“L ANTE o),
Article 107 of the Land Registration Regulation (Amended and
promulgated on September 14th, 2001) ( 2 = ¥R % - 7
F-F (A EL P e p 3 gE ).

KEYWORDS:
Autonomy in private law ( ;% p 7% ) , joint ownership (ten-
ancy in common ( 4 % % 3 ), entitlement ( & § %A ),
partition of jointly owned property ( % F 4 4 ] ) , mortgage
right ( #% 4@ 48 ) , the registration of partition of the jointly
owned property (% 3 # 4~ &% 32 ) , convey and record ( ##%
i) , restoration of co-ownership (w4 & 7 B %) **

*  Translated by Amy Huey-Ling Shee.
** Contents within frame, not part of the original text, are added for reference purposes only.



16 J.Y. Interpretation No.671

HOLDING: The purpose of Ar-
ticle 15 of the Constitution concerning
the protection of people's property right
is to ensure the free exercise of usage,
benefit, and disposition under the status
quo of the given property, and may not be
infringed by the legal act of others. For
joint ownership (tenancy in common),
once the real property is partitioned after
the creation of a mortgage, the mortgage
right on the individual ownership is not
affected (see Articles 825 and 868 of the
Civil Code). For those who did not obtain
consent from the mortgagee(s) prior to
engaging in the partition, the subject mat-
ter of the mortgage right shall naturally be
the entitlement of the respective parcels
of property being conveyed and recorded.
Thus the compulsory enforcement is lev-
ied against the title of the respective real
property being partitioned, conveyed and
recorded. After the bidding is completed,
given that the winning bidder obtains the
title to the mortgaged subject matter, the
winning bidder restores the joint owner-
ship of the specific real property with
other co-owner(s), who also reinstate

the respective entitlement prior to the
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partition, and the mortgage right on the
partition being conveyed and recorded
is eliminated by its enforcement, so that
the rights and interests of the co-owner(s)
and the mortgagee can be maintained. As
such, Article 107 of the Land Registration
Regulation, as amended and pro-mulgated
on September 14th, 2001, is in compli-
ance with the purpose of the Civil Code
and does not contravene the stipulation to
protect people's property right under Arti-
cle 15 of the Constitution.

REASONING: The purpose of
Article 15 of the Constitution concerning

the protection of people's property right
is to ensure the free exercise of usage,
benefit, and disposition under the status
quo of the given property, and may not be
infringed by the legal act of others. The
entitlement of a joint ownership is the
proportion of the co-owners’ ownership,
by nature not different from fee simple
absolute (see J. Y. Interpretation Nos.400
and 562). Article 819, Paragraph 1 of the
Civil Code stipulates that each coowner
may freely dispose of his/her entitlement.

Disposal, as mentioned in that provision,
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18 J.Y. Interpretation No.671

includes the assignment of entitlement or
creating mortgage right on the entitlement
(see J. Y. Interpretation No. 141), that
aims to protect the property right of the
entitlement. Furthermore, mortgage right
also falls within the scope of property
right protection under the Constitution.
However, since each coowner may indi-
vidually create mortgage rights on his/her
entitlement without the consent of other
co-owners, as long as the result of such
mortgage creation does not harm other
co-owners’ interests, it is in compliance
with the principle of autonomy in private
law and the meaning and purpose of Ar-
ticle 15 of the Constitution in protecting

people's property right.

For entitlement in a joint owner-
ship (tenancy in common), once the real
property is partit-ioned after the creation
of a mortgage, the mortgage right on the
individual ownership is not affected (see
Avrticles 825 and 868 of the Civil Code).
Article 107 of the Land Registration
Regulation, as amended and promulgated
on September 14th, 2001, stipulates:

“For real property of joint ownership
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(tenancy in common) having some of
the joint owners creating mortgages on
their respective entitlements, the recorda-
tion of the partition of the joint property
should duly record that each mortgage
is fixed upon each respective parcel of
land as conveyed in proportion with its
original entitlement. However, in the
event the mortgagee has provided prior
consent, the mortgage right shall only be
conveyed and recorded on the [specific]
parcel of land acquired by the mortga-

or.” (hereinafter the disputed provision)
In other words, to take the specific parcel
of land acquired by the mortgagor after
the partition as the subject matter of the
mortgage is limited to the situation where
the mortgagee has provided prior consent
before the partition. In the situation that
prior consent from the mortgagee was not
obtained before the partition, although
the method of conveyance and recorda-
tion of the mortgage right provided by
the disputed provision can prevent the
mortgagee(s) on the entitlement(s) from
being disadvantaged due to the partition,
the disputed provision, however, conveys

and records the mortgage right on each

J. Y. Interpretation No.671 19

RSl
B dp oo (THALRT)
EUAE SRR IR TILIE OV (SUELT LN A i N

o) A R TA ARSI L

AP R ZAE o H e Bl A L
AREARLZET 0 R TAP R
Z BN ATV LT IS P
R I L R R I
EEETIR 2 % SRARE I ER A S S N
RiEH WA UL G AT
PP L DI PEL TR
e gdad 2 B R4 4 ‘? Bif o AR
PHEZEWMELIREF PR
EOTA BT ARSI A R

T D A

BT R A2 5T 304 0 R P
i%@o%ﬁﬂ%ﬁ%’ﬁuﬁ§*
B LTI Y
#°*ﬁaw’ﬂ%i%%
Wz gy ve o dfpar e
, ’I} EABA 2INFR LG
MGk B Avfeoilwz gy 3
o HEP g RSP RETE FF
ﬁﬁﬁ’&ﬁwuaéﬁ 17 AR
A Z S o ML, A
FERETZ A g 0 TEFE YT IEERG

ARPAAEZ R T W EASHE o

AR R R A B

B

%"31,;\ )

‘}l‘lq\ivjf; 3 E] |“~|j}f]1

T

-3
d

7 e

Al
H

Sk

A

D2
B
&

s
v
o
3

piiud Ig
= \zp‘

:ﬂ
~ Ty

L



20 J.Y. Interpretation N0.671

parcel of the land after partitions, causing
the parcels of land acquired by other co-
owners also encumbered with the mort-
gage, and the mortgagee may foreclose
the entitlement portion conveyed on each
parcel to satisfy the debt payment. Since
the mortgaged subject matter was the en-
titlement of the original joint ownership,
for those who did not obtain consent from
the mortgagee(s) prior to engaging in the
partition, the subject matter of the mort-
gage right shall naturally be the entitle-
ment of the respective parcels of property
being conveyed and recorded. Thus the
compulsory enforcement is levied against
the title of the respective real property be-
ing partitioned, conveyed and recorded.
After the bidding is completed, given that
the winning bidder obtains the title to the
mortgaged subject matter, the winning
bidder restores the joint ownership of
the specific real property with other co-
owner(s), who also reinstate the respec-
tive entitlement prior to the partition, and
the mortgage right on the partition being
conveyed and recorded is eliminated by
its enforcement, so that the rights and

interests of the co-owner(s) and the mort-



gagee can be maintained. As such, the
disputed provision is in compliance with
the purpose of the Civil Code and does
not contravene the stipulation to protect
people's property right under Article 15 of

the Constitution.

Justice Tsay-Chuan Hsieh filed con-
curring opinion, in which Justice PiHu
Hsu, Justice Chi-Ming Chih and Justice
Ching-You Tsay joined.

Justice Mao-Zong Huang filed con-

curring opinion.

EDITOR’S NOTE:
Summary of Facts:The petitioner

and A, not a party to this case, co-own a
parcel of land, which the petitioner owns
two-thirds and A owns one-third. In De-
cember 2005, the land was partitioned
with a judgment of the Taiwan Taoyuan
District Court. As a result, the petitioner
and A both obtained individual parcels.
However, before the partition judgment,
A had created three mortgages on his/
her original one-third entitlement od the
land with three different companies. The

Land Office conveyed and recorded the
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22 J.Y. Interpretation N0.671

three mortgages, in accordance with the
disputed provision, on the petitioner’s in-
dividual parcel of land based on the pro-
portion of A’s entitlement after the court

judgment.

Dissatisfied with the conveyance
and recordation, the petitioner brought the
case to request the court to nullify the re-
cordation concerning the three mortgages.
The Taiwan Taoyuan District Court found
against the petitioner, but the Taiwan High
Court reversed on appeal. Since two of
the three companies did not appeal, the

judgment on that part was confirmed and

finalized.

Yet the other company, B, appealed
to the Supreme Court, which vacated and
remanded the judgment. On remand, the
Taiwan high Court denied the petitioner’s
suit in accordance with the Supreme
Court judgment (see Civil Judgment of
the Taiwan High Court, Shang Keng (1)
Tzu No.73 (2008)). The petitioner again
appealed but was once again rejected by
the Supreme Court (see Tai Shang Tzu
No. 135 (2009)). The judgment was then
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confirmed and finalized. The petitioner
questioned the constitutionality of Article
107 of the Land Registration Regulation

and petitioned for interpretation.
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J.'Y. Interpretation No.672 (February 12, 2010) *

ISSUE: Are the Provisions Prescribing the Custom Office to Confiscate
a Traveler’s Undeclared Foreign Currency with which She Car-
ried when Crossing the Border under the Foreign Exchange
Control Act and Regulations Promulgated thereunder in contra-
vention of the Constitution ?

RELEVANT LAWS:

Articles 15 and 23 of the Constitution ( & /% % + 7 if & %
5

2T ERBREREI Y-8 52008 ¥
o A5 OO%LfE ) ¢ Article 3 of the Standard Act
for the Laws and Rules (¥ = ;2 2482 % = i% ) , Articles
11 and 24, Paragraph 3 of the Foreign Exchange Control Act
(FmahRiEbdLt-iF2 % - Lwif%=38) ; Articles
154 and 157 of the Administrative Procedure Act ( 7 5 #2 &
2 F - T wiE¥E Y - 7 = %) ; Administrative Order of the
Ministry of Finance, [5]-Tai-Chai-Jon-Tze, No. 925000075,
March 21, 2003 ( pAFc3Re #=3A®4 Lt - &#=1 - L - p &
Mg ()3 5%01 -1 0000- 154%).
KEYWORDS:
foreign exchange ( ¢t % ) , foreign currency ( *F %) , control
(¥ #1) , cross the border ( » 1% ) , declaration (¥ 4% )

* Translated by Professor Chun-Jen Chen.
** Contents within frame, not part of the original text, are added for reference purposes only.
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confiscate (iX 4z ) , administrative fine ( {7 7§ ) , traveler

(#= %) , custom office (/% i ) , property right (B4 2 48 ) ,
principle of proportionality (** & /& B]) , principle of clarity
and definiteness of law (2 &P mit kP ) **

HOLDING: TArticle 11 and
Article 24, Paragraph 3 of the Foreign

Exchange Control Act, and the Adminis-
trative Order of the Ministry of Finance,
[5]-Tai-Chai-Jon-Tze, No. 925000075
(March 21, 2003) are all stipulations whi-
ch prescribe the traveler’s declaration and
registration requirements for the carrying
of foreign currencies while crossing the
national border and prescribe the custom
office to confiscate those undeclared for-
eign currencies. Those stipulations are
not in contravention of the constitutional
guarantee of the protection of people’s
property right under Article 15 of the
Constitution and the constitutional man-
date of the principle of proportionality
and the principle of clarity and definite-
ness of law under Article 23 of the Con-

stitution.
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26 J.Y. Interpretation N0.672

REASONING: Atrticle 15 of the
Constitution guarantees people’s property

right. The essence of this constitutional
guarantee is to protect the rights of prop-
erty owners to freely use, to benefit fr-
om and to dispose their properties and to
protect them from the interference and
infringement of the public authorities or
of third parties in order to realize personal
freedom, to develop personal character-
istics and to maintain personal dignities.
(See J. Y. Interpretation No. 400.) The
Judicial Yuan has repeatedly stated that
the legislative branch may enact law to
restrict or limit people’s property right
and will not give rise to the issue of con-
stitutionality so long as the restriction or
limitation does not exceed the degree of
necessity as mandated under Article 23 of
the Constitution and is stipulated by stat-
ute or by regulation promulgated under
the clear authorization of law. (See J.Y.
Interpretation Nos. 313, 488 and 600.)
The confiscation is a kind of administra-
tive punishments which compulsorily
deprive of a person’s property when she

breaches her duty imposed by the ad-
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ministrative law or when her property is
owned illegally. It goes without saying
that the confiscation shall be promulgated
in accordance with the foregoing consti-
tutional guarantee and constitutional man-

dates.

Acrticle 11 of the Foreign Exchange
Control Act stipulates that, “Travelers or
service crew personnel of transportation
vehicles, vessels or airplanes who carry
foreign currencies while crossing national
border shall declare to and register with
the custom office. The relevant regula-
tions will be promulgated jointly by the
Ministry of Finance and the Central Bank
of the Republic of China (Taiwan).” On
March 21, 2003, the Ministry of Finance
issued the Administrative Order of the
Ministry of Finance, [5]-Tai-Chai-Jon-
Tze, No. 925000075(March 21, 2003)
stipulated that, “Any traveler or service
crew personnel of transportation vehicles,
vessels or airplanes who carry foreign
currencies while crossing national bor-
der that exceed USD$10,000.00 or its

equivalent shall declare to and register
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28 J.Y. Interpretation N0.672

9

with the custom office.” Besides, Article
24, Paragraph 3, of the Foreign Exchange
Control Act stipulates that, “The custom
office shall confiscate those foreign cur-
rencies carried by anyone who crosses
the national border and fails to declare to
and register with the custom office pur-
suant to Article 11 of this Act. When
anyone files a false declaration of his
carried foreign currency, the custom of-
fice shall confiscate the portion of foreign
currency carried exceeding the declared
amount.” These statutory provisions and
relevant administrative order (hereinafter
referred to as“the provisions at issue”) are
enacted and promulgated in order to bal-
ance int-ernational payments and to stabi-
lize national finance (See Article 1 of the
Foreign Exchange Control Act.) while
also carrying the function of preventing
economic crimes. The provisions at issue
were enacted and promulgated with a just

legislative purpose.

The declaration system on the
trafficking of foreign currencies, as pre-

scribed by the provisions at issue, solely
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imposes the obligation of declaration
and registration upon those tra-velers or
service crew personnel of transportation
vehicles, vessels or airplanes who carry
foreign currencies while crossing national
border exceeding USD$ 10,000.00 or
its equivalent. When there is a truthful
declaration, there shall be no violation of
the provisions at issue. There declaration
system is of great convenience to those
travelers who are subject to the obligation
of declaration and registration, to those
travelers who are not subject to the ob-
ligation of declaration and reg-istration,
and to the custom office as well. The dec-
laration requirement is impo-rtant to the
agency-in-charge to monitor the statuses
and movements of foreign currencies in
and out of the nation and to enable the
agency-in-charge to take timely and nec-
essary measures to stabilize the national
finance and national economy, while also
preventing economic crimes. Therefore,
the declaration requirement is a necessary

means to control foreign currencies.
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30 J.Y. Interpretation N0.672

In order to ensure the compliance
and the effectiveness of the declaration
requirement, it is indeed necessary to im-
pose compulsory measures or penalties
on those people who fail to file a decla-
ration or fail to declare truthfully. With
respect to the question what compulsory
measures or penalties shall be adopted, it
shall be more suitable for the legislative
branch to make the appropriate decision,
taking into account both the policy of
foreign exchange control and the protec-
tion of people’s rights. The stipulation of
confiscation under Article 24, Paragraph
3 of the Foreign Exchange Control Act is
an administrative penalty against anyone
who carries foreign currency exceeding
USD$10,000.00 and fails to declare and
register truthfully. The penalty is admin-
istrative in nature and is adopted with a
view to prompt voluntary and truthful
declaration and is less severe than its
criminal counterpart. Taking into account
the frequency and characteristics of trave-
lers or service crew personnel of transpor-
tation vehicles, vessels or airplanes who

carry foreign currencies in and out of the
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nation, the provisions at issue are not in
contravention of the constitutional man-
date of the principle of proportionality un-
der Article 23 of the Constitution and are
not in contravention of the constitutional
guarantee of the protection of people’s
property right. In addition, the provisions
at issue clearly impose the obligation of
declaration on travelers or service crew
personnel of transportation vehicles, ves-
sels or airplanes and clearly delineate the
penalties against the violators; therefore,
the provisions at issue are not in contra-
vention of the constitutional mandate of
the principle of clarity and definiteness of

law (Rechtsbestimmtheitprinzip).

The second half of Article 11 of the
Foreign Exchange Control Act stipulates
that, “The relevant regulations will be
promulgated jointly by the Ministry of Fi-
nance and the Central Bank of the Repub-
lic of China (Taiwan).” This is a statutory
authorization which authorizes the agen-
cies-in-charge to promulgate jointly regu-
lations to govern the procedure, process

and other relevant matters closely related
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to the declaration. It goes without saying B 2 :z2 & 7 °» ¥t ¢ SF2 25 ~ 2
that the regulation shall be promulgated in 5% % % 38 A] A 3R 2> &7 ¢ 7ok 0% )
accordance with the relevant provisions of P E2REL g > FRAERZES
the Standard Act for the Laws and Rules - F 1 +wif~ % -1+~ ix2 7 &
and the Administrative Procedure Act. EREEZEZIEZRTE ORI G
However, the foregoing Administrative Mish @itz e o

Order issued by the Ministry of Finance

was neither promulgated under the name

and the provisional format of an adminis-

trative regulation, nor in compliance with

the public notice requirement for the im-

plementation of a regulation. Further, the

Ministry of Finance failed to promulgate

the regulations jointly with the Central

Bank of the Republic of China (Taiwan).

Furthermore, the Administrative Order

issued by the Ministry of Finance only

prescribed that the traveler or service

crew personnel who carry foreign curren-

cies while crossing the national border

exceeding USD$10,000.00 shall declare

to the custom office, and is silent on the

procedure and process of the declaration.

Hence, the Administrative Order is incon-

sistent with Article 11 of the Foreign Exc-

hange Control Act, Articles 154 and 157

of the Administrative Procedure Act, and



Article 3 of the Standard Act for the Laws
and Rules, and shall be reviewed and re-
vised by the relevant agencies as soon as

possible.

Justice Mao-Zong Huang filed con-
curring opinion, in which Justice PaiHsiu
Yeh joined.

Justice Shin-Min Chen filed dissent-
ing opinion.

Justice Chun-Sheng Chen filed dis-

senting opinion

EDITOR’S NOTE:
Summary of Facts:|. Petition for In-

terpretation by Petitioner A

A. In April, 2007, before Petitioner
A boarded an airplane, the custom office
discovered that he carried ¥40,000,000.
00 (Japanese Yen). Because Petitioner A
failed to declare the carried foreign cur-
rencies truthfully under Article 11 of the
Foreign Exchange Control Act, the cus-
tom office returned the exempted amount
of *¥1,200,000.00, approximately USD$
10,000.00, to Petitioner A on the scene
and confiscated ¥ 38,800,000.00 pursuant

J. Y. Interpretation No.672 33

TRBEFRIMEPALE AT
FARNARALET S RAET AR
AR AET

LA

TRHE (C)AEE

LEFAANAR (TR)%E
40 BRREWIBEE AR ERY PR
4000 F & o FIHGHA Ak IR0 R
Bl % 1L R R GR T Y AR EMt g
P Mk PAFEINO2 £ 30 21 P [P
f (1) F % 0925000075 %4 & 7 °
FHHRALY £2 % £ 10000 & 2
poRel > HepR eda Y dF2 p RIRg)
3,880 § & o % H IL A B § 24 5

BIE%T‘Q; N o



34 J.Y. Interpretation N0.672

to the Administrative Order of the Minis-
try of Finance, [5]-Tai-Chai-Jon-Tze, No.
925000075, March 21, 2003 and Article
24, Paragraph 3, of the Foreign Exchange
Control Act.

B. Petitioner A disagreed with the
confiscation and filed an administrative
appeal and instituted an administrative
proceeding and lost. Petitioner A claimed
that the statutory and regulatory provi-
sions applied in the case, the Supreme
Administrative Court, the Court in its
Supreme Administrative Court Ruling
[2009] Chai-Tze No. 128 are in contra-
vention of the constitutional guarantee of
the protection of people’s property right
under Article 15 of the Constitution and
the constitutional mandate of the princi-
ple of proportionality and the principle of
clarity and definiteness of law under Ar-
ticle 23 of the Constitution. Petitioner A
filed the petition for interpretation to this

Court.

I1.Petition for Interpretation by Petitioner
B
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A. In October, 2008, Petitioner B
flew to Taiwan and followed the green
line to enter the checkpoint of the cus-
tom office. A custom officer discovered
Petitioner B carried HKD$485,100.00
and deemed Petitioner B violating Article
11 of the Foreign Exchange Control Act.
The custom officer returned the exempted
amount of HKD$79,600.00, approximate-
ly USD$ 10,000.00, to Petitioner B on the
scene and confiscated HKD$405,500.00
pursuant to Article 24, Paragraph 3, of the

Foreign Exchange Control Act.

B.Petitioner B disagreed with the
confiscation and filed an administrative
appeal and instituted an administrative
proceeding and lost. Petitioner B claimed
that the statutory and regulatory provi-
sions applied in the case, the Supreme
Administrative Court Ruling [2009] Chai-
Tze No. 3171 are in contravention of the
constitutional guarantee of the protection
of people’s property right under Article
15 of the Constitution and the constitu-
tional mandate of the principle of propor-

tionality and the principle of clarity and
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definiteness of law under Article 23 of the
Constitution. Petitioner B filed the peti-

tion for interpretation to this Court.

I11.Petition for Interpretation by Petitioner
C

A. In December, 2005, Pet-itioner
C flew to Taiwan and followed the green
line to enter the checkpoint of the cus-
tom office. A custom officer discovered
Petitioner C carried undeclared cash of
RMB$20,000.00 and HKD$ 1,600.000.00
and deemed Petitioner C violating
Article 11 of the Foreign Exchange
Control Act. The custom officer returned
HKD$80,000.00, approximately USD$
10,000.00, to Petitioner C on the scene
and confiscated RMB$20,000.00 and
HKD$1,520,000.00 pursuant to Article
24, Paragraph 3, of the Foreign Exchange
Control Act.

B. Petitioner C disagreed with the
confiscation and filed an administrative
appeal and instituted an administrative
proceeding and lost. Petitioner C claimed

that the statutory and regulatory provi-
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sions applied in the case, the Supreme
Administrative Court Ruling [2008] Chai-
Tze No. 12 are in contravention of the
cons-titutional guarantee of the protection
of people’s property right under Article
15 of the Constitution and the constitu-
tional mandate of the principle of propor-
tionality and the principle of clarity and
definiteness of law under Article 23 of the
Constitution. Petitioner C filed the peti-

tion for interpretation to this Court.
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J.'Y. Interpretation No.673 (March 26, 2010) *

ISSUE:

(1) Is the designation of certain individuals as tax withholders
for businesses or organizations and subject them to certain legal
consequences for not or under reporting constitutional ?

(2) Are the administrative fines on tax withholder who fail to
withhold or underreport under the Income Tax Act unconstitu-
tional ?

RELEVANT LAWS:

Articles 7, 19, and 23 of the Constitution (& % - ~ 14 ~
=+ = 1%) 5 JY. Interpretation Nos. 317, and 517 ( # /% I~
BEH%=- -8 %7 - -5 i®) ; Aticle 7, Paragraph
5, Article 71, Paragraph 1, Articles 88, 89, Paragraph 1, Sub-
paragraph 2 (amended as of December 30, 1989, February 9,
1999, and May 30, 2006), Articles 92, 94, 114, Paragraph 1 of
the Income Tax Act (amended on December 30, 1989) ( #7{¥
FEFEFIESF - L-EF - F AL NES
ALl iES oS o H (S L AEL - 2L p v ALA
E- T4 pR4 LI ET i pgrat) %4+
Eady4teiEsF-F -t iEy- (5L~ gL
Pz L p e a® ) ) ;5 Aricle 95 of the Certified Public
Accountant Act ( ¢ 372 % 4 - T i¥) , Article 48-3 of the
Tax Collection Act (fdF #fciz ¥ w - ~if2 = ) .

* Translated by Lawrence L. C. Lee,.
** Contents within frame, not part of the original text, are added for reference purposes only.




KEYWORDS:

%F;) .**
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Principle of proportionality (+* &/ ] ) , Principle of taxa-
tion by law (#efiiz 2 % ) , equal rights (T % 4 ) , tax
withholder (4 fi & #% 4 ) , property rights ( B4 & 18 ) ,
individual income (& % #7{¥ ) , profit-seeking business ( %
F1% %) , annual income (& & #7#7 ) , tax due (&3 fi

HOLDING: On the anterior of
Article 89, Paragraph 1, Subparagraph
2 of the Income Tax Act, amended as of
December 30, 1989, concerning the use of
the chief accounting officer of an institu-
tion or organization as the tax withholder
(obligator) for tax withholding and the
same provision, amended as of February
9, 1999 and May 30, 2006, by using the
person in-charge of a business as the tax
withholder do not contravene the prin-
ciple of proportionality under Article 23
of the Constitution.

The posterior of Article 114, Sub-
paragraph 1 of Income Tax Act, amended
as of December 31, 1989 and January
3, 2001, concerning the doubling of tax

discrepancy amount as the administrative
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fines for tax withholders who paid what
should have been withheld but was not or
under reported and submitted the supple-
mental withholding certificates within the
designated deadline as well as trebling
the discrepancy amount as administrative
fines for those who did not pay within the
designated deadline neither contravenes
the principle of proportionality under Ar-
ticle 23 of the Constitution, nor the pro-
tection of people’s property rights under
Article 15 of the Constitution.

On the latter part of Article 114,
Paragraph 1 of the Income Tax Act con-
cerning the trebling of tax discrepancy
payment as the administrative fine for un-
truthful filing of withholding certificates
(returns), given that it did not authorize
the tax authorities to exercise discretion,
by taking into consideration the circum-
stances of the specific violation and seri-
ousness to determine the amount of fines,
thus the penalty has apparently exceeded
the necessary degree and, in this confine,
is not consistent with the principle of
proportionality under Article 23 of the

Constitution and affronts the protection of
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people’s property rights under Article 15
of the Constitution. The provision shall
cease to be applicable as of the issuance
date of this Interpretation. It is also point-
ed out that by rendering penalties on cases
yet to be ripened for not filing the with-
holding certificates (returns) within the
deadline, the relevant authority shall take
into account the seriousness of individual
cases and make reference to Article 48-3
of the Tax Collection Act to render appro-
priate dispositions that meet the principle

of proportionality

REASONING: The Income Tax
Act adopts the system of pay-as-you-earn

(PAYE) by designating specific individual
as the tax withholder (obligator), who, at
the time of paying tax payer’s income, de-
ducts the tax amount in accordance with
the regulated withholding rate or pro-
cedure, submits to the national treasury
within the statutory period, completes
the tax withholding voucher to the tax-
ing authority and issues the withholding
certificates to the tax payers (See Article 7,
Paragraph 5, Article 88, Article 89, Para-
graph 1, and Article 92 of the Income Tax

J. Y. Interpretation N0.673 41

MERGE @ TR
RAIcEAIR 0 FAHF A S I EE
LR R ERTE A L AT I
M2 e & o SyEs o doBfrin o
hiz YU o v MAESF > TR E e
HEE R R A 0 2 H o
B H LA (TERIE S S
ST B AL NES S AL Y-
BB D ERTER) o S s
i B p iR BRI TEERR
o THRMEFT &R R > T ¥k
MR ZHEILJE TR (A n
BFr=--5p@Elie) - 2R
BT R A M EACEETS > M A F



42 J.Y. Interpretation N0.673

Act). The purpose of this tax withholding
obligation is to ensure the state’s timely
collection of tax income, to facilitate the
dispatching of funds, and to take actual
control over the taxing information, ne-
cessity to enhance the public interests (see
J.Y. Interpretation No. 317). With regard
to whom should be designated as the tax
withholder(s), it is for the legislative body
to consider candidates who are [most]
suitable to carry out the above-indicated
withholding system and under the prem-
ises that the principle of proportionality is

complied with.

The anterior of Article 89, Para-
graph 1, Sub-paragraph 2 of the Income
Tax Act, as amended on December 30,
1989, stipulates: “For salary, interest,
rental, commission, royalty, remunera-
tion for carrying out occupational works,
cash award or gifts given in any contest
or game competition, prizes from chance
winning, and income of a foreign profit-
seeking business having no fixed location
of business or business agent within the
territory of the Republic of China, the tax

withholders shall be the chief accounting
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personnel of the relevant organizations
or institutions, the responsible person(s)
of the businesses and the business
executive(s).” The same provision, as
amended on February 9, 1999, stipulated:
“For salary, interest, rental, commission,
royalty, remuneration for carrying out
occupational works, cash award or gifts
given in any contest or game competition,
prizes from chance winning and income
of a foreign profitseeking business having
no fixed location of business or business
agent within the territory of the Republic
of China, the tax withholders shall be the
head of the unit responsible for tax with-
holding for the relevant organizations or
institutions, the responsible person(s) of
the businesses and business executive(s).”
The amendment on May 30, 2006 to the
same provision stipulates: “For salary,
interest, rental, commission, royalty, re-
muneration for carrying out occupational
works, cash award or gifts given in any
contest or game competition, prizes from
chance winning, retirement pension, sev-
erance payment, termination allowance,
departure allowance, lifetime pension, re-

tirement annuity not as insurance benefits,
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reward for crime information or reporting,
and business income of a foreign profit-
seeking business having no fixed location
of business or business agent within the
territory of the Republic of China, the
tax withholders shall be the head of the
unit responsible for tax withholding for
the relevant organizations, institutions,
or schools, the responsible person(s) of
the businesses, the trustee(s) of bankrupt
estates and the business executive(s).”
In order to effectively enforce the PAYE
items, by designating the chief accounting
personnel of the organizations or institu-
tions, and the responsible person(s) of the
businesses as tax withholders carries an

appropriate objective.

As far as a taxpayer’s income re-
ceived from institutions, organizations or
businesses, as defined under Article 88,
Paragraph 1, Subparagraph 2 of the In-
come Tax Act, is concerned, although the
payers of the respective incomes are the
institutions, organizations or businesses,
not the chief accounting officers of orga-
nizations or institutions or the responsible

persons of the businesses, the accounting
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certificates based on which the cashiers
of the government agencies conduct with-
holding, require the signature or seal of
the chief accounting personnel or his/her
authorized agent, provided that the ac-
counting personnel is responsible for the
pre-examination and reexamination of
all internal expenses and receipts of the
institutions (see Article 101 Paragraph 1
and Article 95 of the Certified Public Ac-
countant Act). Therefore, the accounting
personnel are the ones who participate
the substantive withholding businesses,
or, in terms of an organization, possibly
conduct the substantive withholding work
for that organization. In addition, since
the responsible person for a business car-
ries out duties on behalf of that business
and is responsible for its success or fail-
ure, the relevant financial- expenditures,
including, among other things, income
tax withholding, are indeed matters under
his/her supervision. Thus by bestowing
the withholding obligations to the chief
accounting personnel and responsible per-
son of the business, the above-indicated
provision can better implement the legis-
lative objectives of the PAYE withholding
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system, provided that the added burden
to the above stated personnel in their con-
ducting of businesses is reasonable and
not unexpected, thus does not contravene
the principle of proportionality under Ar-
ticle 23 of the Constitution.

Withholding is an important mea-
sure for the taxing authority to control tax
income, tax information, and to achieve
tax fairness. A tax withholder who fails
to withhold, under-withhold or does not
truthfully file withholding documents not
only causes the source of taxes being un-
able to control, impacts the dispatching
of state funds, but also makes it easier
for taxpayer to evade taxes. Especially
in the event the incomer earner is an in-
dividual not residing in the Republic of
China or a foreign profitseeking business
having no fixed location of business or
business agent within the territory of the
Republic of China, given that PAYE is the
chief taxing measure, the tax withholder’s
failure to comply with the regulations is
likely to result in tax evasion and jeop-
ardize the state’s tax revenue. Article

114, Paragraph 1 of the Income Tax Act,
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as amended on December 30, 1989 and
January 3, 2001 (the latter only amended
Subparagraph 2 and left Subparagraph
1 intact) stipulates: “A tax withholder
who fails to withhold tax in accordance
with the provision of Article 88 shall, in
addition to being ordered to pay the tax
amount which should be withheld but was
not withheld or has underwithheld and to
submit supplemental taxwithholding cer-
tificates within a given time limit, be sub-
ject to a fine of no more than one fold of
the amount of the tax amount that should
be withheld but was not withheld or was
short withheld. If the tax withholder still
does not comply with the order to pay the
tax amount or to submit supplemental tax-
withholding truthfully within the given
time limit, he/she shall be subject to a fine
of no more than three folds the amount of
the tax amount which should be withheld
but was not withheld or was short with-
held” (hereinafter the disputed provision)
(the amendments on May 27, 2009 has
revised the administrative penalty from
double and treble to a fine of no more
than double or treble, respectively.) To

subject tax withholders who fail to with-
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hold in accordance with Article 88 of the
Income Tax Act to pay the tax discrep-
ancy and to supplement the withholding
certificates (returns) within the designated
deadline, together with penalties, serves
to urge the chief accounting personnel of
an institution or organization or person(s)
responsible for a business, acting as tax
withholders, conduct withholding in ac-
cordance with the regulations, and is
necessary to ensure that the withholding
system is carried out as well as the public

interest.

How to sanction an act in violation
of a duty under the administrative law is,
by definition, subject to the discretionary
authority of the legislative body, which
should weigh in the particular nature of
the matter, the extent of the legal interests
being infringed upon, and the effective-
ness of control it intends to achieve. As
long as it does not exceed the principle
of proportionality, it cannot be easily said
to be unconstitutional (see J.Y. Interpre-
tation No. 517). In the above-indicated
provisions on the supplemental tax pay-

ment and submitting the withholding cer-
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tificates order, it is to ensure the state tax
revenue that orders are issued to tax with-
holders to pay the unreported or underre-
ported but should have been reported tax
amount. After a tax withholder makes the
supplemental tax withholding payment,
while the taxpayer can offset it against the
annual tax payment, the tax withholder
can nevertheless file claim against the tax-
payer. (see Article 71, Paragraph 1 and the
proviso of Article 94 of the Income Tax
Act). In other words, the taxpayers are ob-
ligated to restitute the tax withholders for
the discrepancy. Therefore, by ordering
the tax withholder to pay the supplemen-
tal tax withholding amount and the filing
of certificates would not have caused
excessive damages to the property right
of the tax withholder. For tax withholder
who pay the discrepant tax withholding
amount and file the certificates within the
deadline, given that it has caused relative-
Iy minor damages to the national treasury
and tax fairness, by subjecting to a fine
no more than double the discrepant tax
amount is not excessive; for those who
refuse to pay within the deadline after

receiving the notice, since it constitutes a
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violation of the duty to pay tax, particu-
larly for individuals who do not reside in
the territory of the Republic of China or
foreign profit-seeking businesses that do
not have fixed locations for businesses
or business agent within the territory of
the Republic of China, the failure to pay
withholding taxes by the tax withholders
results in damages to the state tax revenue
not different from tax payers’ evasion of
taxes. Furthermore, because the refusal to
pay occurs after being notified, the degree
of violation is certainly more significant
than those who eventually pay in time.
Thus, an administrative fine trebling the
tax amount is not overbearing. As such,
on the part of the disputed provision that
provides an administrative fine doubling
the withholding tax discrepancy for tax
withholders who make the supplemental
payment and filing of certificates in time,
and the trebling of fines for those who fail
to pay within the deadline, it neither con-
travenes. the principle of proportionality
under Article 23 of the Constitution, nor
the protection of people’s property rights,
equal protection under Article 7 of the

Constitution, and the principle of taxation
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by law under Article 19 of the Constitu-

tion.

The withholding obligations be-
stowed to a tax withholder, however,
consists of withholding tax payment and
the submission of tax withholding cer-
tificates, the violation of which should
carry different degrees of damage to the
national treasury’s tax revenue and public
interests. On the posterior of the disputed
provision, if the tax withholder should
have timely paid the discrepant amount
that should have been withheld, but did
not truthfully submit the supplemental tax
withholding certificates, while the tax au-
thority’s control over the taxing data and
tax payers’ return filing may be impacted,
now that the discrepant tax amount has
been paid, it should generate lesser ad-
verse impact on tax revenue than those
who fail to make the payment. Thus by
imposing the same treble administrative
fines on this part as those who do not
make the payment within the deadline,
and without authorizing the tax authori-
ties to exercise discretion, by taking into

consideration the circumstances of the
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specific violation and seriousness to deter-
mine the amount of fines, the penalty has
apparently exceeded the necessary degree
and is not consistent with the principle
of proportionality under Article 23 of the
Constitution and affronts the protection of
people’s property rights under Article 15
of the Constitution. The provision shall
cease to be applicable as of the issuance
date of this Interpretation. It is also point-
ed out that by rendering penalties on cases
yet to be ripened for not filing the with-
holding certificates (returns) within the
deadline, the relevant authority shall take
into account the seriousness of individual
cases and make reference to Article 48-3
of the Tax Collection Act to render appro-
priate dispositions that meet the principle

of proportionality.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Yu-hsiu Hsu filed dissenting
opinion.

Justice Mao-Zong Huang filed dis-

senting opinion.



EDITOR’S NOTE:
Summary of Facts:l. Petition for In-

terpretation by Petitioner A

2. Summary of the four petitions:

(A)

Petitioner A is the responsible per-
son of a technology company. The com-
pany purchased foreign computer online
software in 2001, but did not withhold
the tax in the amount of NT$4,507,940
in accordance with the regulations, nor
tendered the payment and submitting the
supplemental tax-withholding certificates
within the deadlines, thus was subject to
the treble fine of NT$ 13,523,820.

After the case was overturned
through the administrative litigation, the
technology company claimed that Article
89, Paragraph 1, Subparagraph 2 of the
Income Tax Act, as amended on Febru-
ary 9, 1999 and applied by the Supreme
Administrative Court in its (98) Pan Zi
No. 275 judgment (2009), which desig-
nated the responsible persons of busi-
nesses as tax withholders and Article 114,

Paragraph 1 of the Income Tax Acts, as
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amended on January 3, 2001, which im-
poses treble administrative fine over the
discrepant tax amount for nonpayment of
withholding taxes or nonsubmission of
withholding certificates, are unconstitu-
tional.

(B)

Petitioner B is the responsible per-
son of a business and signed a contract
with a foreign company in 2001 to rent
certain offshore oil storage tanks, but did
not deduct the 20% tax withholding based
on the rental and management fee in the
amount of NT$ 4,316,811. The Taipei
National Tax Administration then ordered
the Petitioner to pay what should have
been withheld but did not and submitted
supplemental tax withholding certificates,
the Petitioner only paid the tax but did not
submit supplemental tax withholding cer-
tificates, and was fined the treble amount
of NT$ 1,295, 0433.

After the case was overturned
through the administrative litigation, the
present petition was filed, claiming that
the posterior of Article 114, Paragraph 1
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of the Income Tax Act, as amended on
January 3, 2001 and applied by the Su-
preme Administrative Court in its (98)
Pan Zi No. 685 (2009) judgment, which
imposes treble administrative fines on the
discrepant tax payment to those who did
not truthfully submit their tax withholding
certificates, is unconstitutional.

©

C is the responsible person of a
technology company, thus also the tax
withholder of income taxes. Because
the company did not withhold taxes in
accordance with the regulation between
2004-2006, nor pay the withholding taxes
or submit supplemental tax withholding
certificates within the deadline after be-
ing notified, the Kaoshiung National Tax
Administration issued the discrepant tax
in the amount of NT$ 92, 9138, 1,562,682,
and 964,113 respectively and imposed the
treble administrative fines on the company
in the sum of NT$ 2,787,900, 4,688,000,
and 2,892,300.

After the case was overturned
through the administrative litigation, the

present petition was filed, claiming that
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Article 89, Paragraph 1, Subparagraph 2
of the Income Tax Act, as promulgated
on February 9, 1999, amended on May
30, 2006 and applied by the Supreme
Administrative Court (97) Zhai Zi Nos.
3165, 3163, 3164 and 3165 rulings, which
designates the tax withholder shall be the
responsible persons of businesses as tax
withholders, is unconstitutional..

(D)

D, the responsible person and chief
accounting officer of an cultural and
educational foundation, also the tax with-
holder designated by the Income Tax Act,
did not withhold tax and submit tax with-
holding certificates in accordance with
the regulations. The Taipei National Tax
Administration ordered D to pay NT$
4,572,076, the amount that should have
been withheld but did not from the perfor-
mance remunerations in 1996, to submit
the supplemental tax withholding certifi-
cates and NT$ 6,065,263 that should have
been withheld from the performance re-
munerations, rental income and perform-
ing salaries in 1997, but D did not pay
the taxes nor submitted the supplemental

tax withholding certificate. Therefore, the
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Taipei National Tax Administration im-
posed treble penalty of NT$ 13,716,228
for 1996 and NT$ 18,195,789 for 1997.

After the case was overturned
through administrative litigation, D filed
the present petition, claiming that Article
89, Paragraph 1, Subparagraph 2 of the
Income Tax Acts, as amended on Febru-
ary 9, 1999 and applied by the Supreme
Administrative Court in (95) Pan Zi Nos.
1817 and 1752 judgments, which des-
ignates the responsible persons of busi-
nesses as tax withholders and the anterior
and posterior of Article 114, Paragraph
1 of the Income Tax Act, as amended on
January 3, 2001, are unconstitutional.
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J. Y. Interpretation No.674 ( April 2, 2010) ~*

ISSUE:

According to the administrative letter by Ministry of Finance
and administrative order of Ministry of the Interior, whether
the preclusion of the application of agricultural land tax levy to
specific urban odd-shaped lots is unconstitutional?

RELEVANT LAWS:

Article 19 of the Constitution of the Republic of China ( & /2
% -+ 4 % ) ; J.Y. Interpretation Nos. 620, 622 and 625 ( @
ERES: - HE S OL FRNE S SR HE S g £ 2 . SN
Avrticle 14, Article 22, Paragraph 1, Subparagraph 4 of the Land
Tax Act (2 fiz % twif~ %= - F%-F 5w i),
Article 22, Paragraph 1, Subparagraph 4 of the Equalization of
Land Rights Act ( T35k EiE % - L - 5% - B 5 2 30) ;
Article 44 of the Building Act (£ #./2 % = -+ » %) ; Admin-
istrative Letter Tai Cai Shui Zi No. 820570901 of December
16, 1993, issued by Ministry of Finance ( p4 ¥ 2% ~ L+ = #
Lo r L g F L CHAFE A0 -010- 5
& ) ; Point 4 of the Operation Principles on the Delineation of
Construction Limitations or Restrictions under Article 22 of the
Equalization of Land Rights Act as published in Administrative
Order Tai Nei Zi No. 0930069450 of April 12, 2004, issued by
Ministry of the Interior (p #2384 L= 2 7 L - p L pw

*

Translated by Spenser Y. Hor, Esq. and Chien Yeh Law Offices.

** Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING: The Ministry of Fi-
nance Administrative Letter Tai Cai Shui
Zi No. 820570901, issued on December
16, 1993, explicitly states: “For odd-
shaped lots not independently eligible
for construction application and lands
not suitable as building sites without
rearrangement, Article 22, Paragraph 1,
Subparagraph 4 of the Land Tax Act con-
cerning the levy of agricultural tax does
not apply.” Point 4 of the Operation Prin-
ciples on the Delineation of Construction
Limitations or Restrictions under Article
22 of the Equalization of Land Rights
Act, issued by Ministry of the Interior
Administrative Order Tai Nei Di Zi No.
0930069450 of April 12, 2004, provides:

“Since oddshaped lots can be agreed to
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merge with a construction, restriction can-
not be placed on it as building sites and
such odd lot can be used as building sites
by law.” The abovementioned adminis-
trative orders created additional requi-
rements not provided under the statute
concerning the application of agricultural
land tax levy to urban odd-shaped lands
that cannot be used as building sites by
law for construction, but are still used
for agricultural purpose contravenes the
principle of taxation by law under Article
19 of the Constitution. To the extent that
they are inconsistent with this Interpreta-
tion, these administrative orders shall no
longer be applied as of the issuance date

of this Interpretation.

REASONING: Article 19 of the
Constitution states that the people shall
have the duty to pay taxes in accordance
with law. It means that the State must im-
pose tax duty or provide preferential tax
deduction or exemption treatment to its
people based on laws or regulations hav-
ing clear authorization of a given law, tak-
en into consideration such conditions as

the subject, subject matter, tax base or tax
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rates. The related statutory interpretations
by the competent authority shall abide by
the principles of the Constitution and the
meanings and purpose of the relevant stat-
utes, and comply with the general rules
of legislative interpretation. Any inter-
pretation that exceeds the boundary of the
law that creates levy duties not provided
under the statute is not permitted by the
principle of taxation by law under Article
19 of the Constitution (see J.Y. Interpreta-
tion Nos. 620, 622 and 625).

Article 14 of the Land Tax Act
states: “Except for lands subject to agri-
cultural land tax levy under Article 22,
lands whose value has been determined
shall be subject to land value (real prop-
erty) tax.” Pursuant to Article 22, Para-
graph 1, Subparagraph 4 of the Land Tax
Act and Article 22, Paragraph 1, Sub-
paragraph 4 of the Equalization of Land
Rights Act, non-urban lands designated
by law for agricultural purpose or its
value has not been determined are subject
to agricultural land tax levy, so are urban
lands which “cannot be building sites by

law, but are still being used for agricul-
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tural purpose.” In general, the agricul-
tural land tax levy under the Land Tax
Act is less burdensome than land value
tax (see Chapters 2 and 3 of the Land Tax
Act; whereas in practice the agricultural
land tax levy was halted as of the second
period of 1987, see Executive Yuan Di-
rective Tai (76) Cai Zi No. 19365 (Au-
gust 20, 1987). While the levy of urban
lands whose values have been determined
should have been switched and subjected
to land value tax, yet for the urban lands
that cannot be used as building sites by
law but still being used for agricultural
purpose, due to their limited incomes,
agricultural land tax levy is nevertheless
levied upon farmers to release their bur-
dens (see the Legislative Yuan Gazette:
vol. 65, No. 71, pages 8, 11, 18; vol. 65,
No. 95, page 28; vol. 66, No. 44, pages 6,
26; vol. 66, No. 51, pages 19-20; vol. 75,
No. 45, page 39).

The so-called “cannot be used
as building sites by law” is not clearly
defined in the Land Tax Act and the
Equalization of Land Rights Act, and

the competent authority is not explicitly
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authorized to promulgate supplemental
regulations. Yet Article 44 of Building Act
stipulates: “The special municipality or
county (city) (bureau) government shall
regulate, based on the actual condition of
the locality, the width and depth of mini-
mum square measurement for the con-
struction foundation. For oddshaped or
narrow square measurement not in com-
pliance with the regulations, there shall
be no construction unless the width and
depth of the minimum square measure-
ment is met with negotiated adjustment of
landscape or combination of usage with
the adjacent land(s).” Thus, for lands that
have odd-shaped or narrow square mea-
surement not in compliance with the regu-
lations (i.e., “odd-shaped lots™) to reach
the minimum width and depth square
measurement for construction, they must
be in negotiations for combined usage
with the adjacent lands to reach that mini-
mum requirement. Thus, before this com-
bined usage is to take place, given that
no independent construction can be made
under the Building Act, the [odd-shaped]
lot should be qualified as “cannot be used

as building sites by law” under Article
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22, Paragraph 1, Subparagraph 4 of the
Land Tax Act and Article 22, Paragraph
1, Subparagraph 4 of the Equalization of
Land Rights Act. As to the oddshaped lot
still being used for agricultural purpose,
before the combined usage with the adja-
cent land is to take place, since it cannot
be constructed for higher profits, based on
the legislative purpose of the above-men-
tioned provisions under the Land Tax Act
and the Equalization of Land Rights Act,
it shall naturally be subject to the levy of

agricultural land tax.

The Ministry of Finance Admin-
istrative Letter Tai Cai Shui Zi No.
820570901, issued on December 16, 1993,
explicitly states: “For oddshaped lots not
independently eligible for construction
application and lands not suitable for con-
struction without rearrangement, Article
22, Paragraph 1, Subparagraph 4 of the
Land Tax Act concerning the levy of agri-
cultural tax does not apply.” Point 4 of the
Operation Principles on the Delineation of
Construction Limitations or Restrictions
under Article 22 of the Equalization of
Land Rights Act, issued by the Ministry of
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the Interior Administrative Order Tai Nei
Di Zi No. 0930069450 on April 12, 2004,
provides that odd-shaped lots subject to
negotiated combined-construction may
not be considered as limited or restric-
tive construction lands under the statute.
“Since odd-shaped lots can be agreed to
merge with a construction, restriction can-
not be placed on it as building sites and
such odd lot can be used as building sites
by law.” Although these two administra-
tive orders were issued by the competent
authority based on statutory authorization,
yet by precluding the oddshaped urban
lands still being used for agricultural pur-
pose from applying the agricultural land
tax levy under Article 22, Paragraph 1,
Subparagraph 4 of the Land Tax Act and
Article 22, Paragraph 1, Subparagraph 4
of the Equalization of Land Rights Act
has exceeded the scope of statutory inter-
pretation, created additional requirements
not provided under the statute, and con-
travenes the principle of taxation by law
under Article 19 of the Constitution. To
the extent that they are inconsistent with
this Interpretation, these administrative

orders shall no longer be applied as of the

J. Y. Interpretation N0.674 65

-+ 3 PV N e
B AR R B B2 H
2T o ] B licn AR T
B2 B EFFEY 4 R E
A& HERERL . PINA 0 ki
rEFBoOF 2 pAZA L HEY o



66 J.Y. Interpretation No.674

issuance date of this Interpretation.

On the Petitioner’s claim that the
Ministry of Finance’s Administrative Let-
ter Tai Cai Shui Zi No. 37278 of October
30, 1976 (mistakenly identified as No.
37378 in the petition) also violates the
Constitution, given that the Petitioner did
not specify how his right protected under
the Constitution was infringed, it does
not meet the requirement under Article 5,
Paragraph 1, Subparagraph 2 of the Con-
stitutional Interpretation Procedure Act
and shall be dismissed under Subpara-

graph 3 of the same provision.

EDITOR’S NOTE:
Summary of facts:In 2005, the Pe-

titioner acquired two parcels of urban
lands located in Changhua County, and
both were odd-shaped lots being used for
agricultural purpose (hereinafter disputed
land), and were originally subject to the

levy of agricultural land tax.

Then the tax-assessing authority
determined that the disputed land does

not qualify as “cannot be used as build-
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ing sites by law and is still being used for
agricultural purpose” under Article 22,
Paragraph 1, Subparagraph 4 of the Land
Tax Act and Article 22, Paragraph 1, Sub-
paragraph 4 of the Equa-lization of Land
Rights Act, thus ineligible for agricultural
land tax levy and should be subject to
property value tax levy. As a result, the
taxing authority imposed back taxes in the
amount of NT$5,308 each year for 2005
and 2006 respectively, bring the total to
NT$10,616.

The Petitioner is not satisfied with
the result and instituted the Administra-
tive litigation. The Supreme Administra-
tive Court denied the case in (98) Cai Zi
No. 2108 (2009), and the judgment was
final. The Petitioner asserted that the dis-
puted administrative orders relied on in
the judgment rendered the disputed land
ineligible for agricultural land tax levy.
The ruling was on the ground that “the
odd-shaped lot may still be combined
with the adjacent lot for construction, thus
does not qualify as non-constructible land
by the law.” This has created additional

requirements not provided under the stat-
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ute and raised the question of violating
the principle of taxation by law under Ar-
ticle 19 of the Constitution.
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J.Y. Interpretation No.675 (April 9, 2010) *

ISSUE: Does the provision in the Act for the Establishment and Admin-
istration of the Financial Restructuring Fund, which prohibits
distressed or non-performing financial institutions from paying
out non-deposit liabilities unconstitutional ?

RELEVANT LAWS:

Article 7 of the Constitution ( &2 % 7 ¥ ) ; J.Y. Inter-preta-
tion Nos. 485, 488, and 596 ( ;2 = & % 485~ 488 2 596
55 28 ) ; Article 5, paragraph 3 of the Act for the Establish-
ment and Administration of the Financial Restructuring Fund,
as amended on July 9, 2001 ( "ol & EE A £ K B 2 ¢
WiEH % 5% 33 -90# 772 9p Fla o7 ); Article 1
and Article 4, Paragraph 5 of the Act for the Establishment and
Administration of the Financial Restructuring Fund, amended
as of June 22, 2005( fFrclr & A £R § & F ILiE b
¥ 1iE~%4iE% 535 ,94%6" 22p 131 %) Article
1 & Article 15, Paragraph 1 and Article 17, Paragraph 2, of the
Deposit Insurance Act ( F 2x %*& i 6% 105 ~ % 1508 % 1
B~ % 17 %5 % 2 38 £ ), Article 62 of the Banking Act (42
77 % 62 i¥ ) ; Article 5, Paragraph 1, Sub-paragraphs 2 and
3 of the Constitutional Interpretation Procedure Act ( & 7% 2 *
TP FREEZE5EY LAY 245 % 33%).

* Translated by Dr. Cheng-Hwa Kwang.
** Contents within frame, not part of the original text, are added for reference purposes only.
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KEYWORDS:

payout, compensate ( B ), substantive equality (5 & -~ %),
deposit insurance ( 7F % %% ), deposit liabilities ( 75 % i 7% ),
non-deposit liabilities ( 2--7% 4% % 4% ), order of financial cred-
ibility ( & g 7 * #% & ), Financial Restructuring Fund ( & g
& & A %), subordinated bank debentures (bonds) ( =% "& i+
& i ), Financial Supervisory Commission of the Executive
Yuan (Frclr £ E R E LR § )

HOLDING: Article 4, Paragraph
5 of the Act for the Establishment and Ad-

ministration of the Financial Restructur-
ing Fund, amended as of June 22, 2005,
provides that “[sJubsequent to the prom-
ulgation of the amended Act, when the
competent authority or the central com-
petent authority for agriculture finance
handles a distressed financial institution,
non-deposit debts of said institution will
not be paid off. ” It is meant to enhance
the utility of the Financial Restructuring
Fund of the Executive Yuan, to protect
the rights and interests of the depositors
of the financial institution, and to stabilize
the order of financial credibility, thus car-

ries appropriate objectives. Given that

PRFES 1 ¢ AR w0
StopBEatL FRkimEE A

Ehpd i FPMNASLIY 1L bp
BR324 B G AE AS T R
) 2R G F A T BN

LR ) 1{!’—]’%’1._%@%}&*#-1?1}\&%41}’%;
Th@ir A APy o
AR S pE s R e SN R

EARN N SER R S R YA



there is a reasonable nexus between the
means and the accomplishment of these
legislative objectives, there is no contra-

vention to Article 7 of the Constitution.

REASONING: The Petitioner
requested an interpretation on the consti-

tutionality of Article 4, Paragraph 5 of the
Act for the Establishment and Administra-
tion of the Financial Restructuring Fund
of the Executive Yuan, as amended on
June 22, 2005 (hereinafter disputed provi-
sion), which was applied in the civil judg-
ment of the Supreme Court, (97) Tai Shun
No. 2252 (2008)(hereinafter final judg-
ment). The final judgment, applying the
illustrations in the memorandum docketed
as Gin Guan Yin (2) No. 09700095310
(April 16, 2008) and issued by the Finan-
cial Supervisory Commission of the Ex-
ecutive Yuan, held that, The Chinese Bank
(i.e., the financial institution being taken
control) should tentatively halt its com-
pensation of nondeposit debts upon being
taken over. That memorandum, in turn,
also relied upon the disputed provision
by indicating that, in managing the non-

performing institutions, the governing
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authority is prohibited from paying out
non-deposit debts. It follows that the final
judgment has cited the disputed provision
as the basis for its reasoning and the dis-
puted provision should, thus, be deemed
to be applied by the final judgment. This
should be pointed out first.

The principle of equality prescribed
under Article 7 of the Constitution is not
meant to be equality only in form nor in
an absolute and mechanical sense. Rather,
it aims to guarantee the substantive equal
protection under the law. The legislative
body, based on the value system of the
Constitution and the purpose of enact-
ment, may naturally consider the diversity
of the regulated subject areas and provide
reasonable differential treatment (see J. Y.
Interpretation Nos. 485, 596).

The original Article 5, Paragraph
3 of the Act for the Establishment and
Administration of the Financial Restruc-
turing Fund, as amended on July 9, 2001,
provided: “The Central Deposit Insur-
ance Corporation, in compliance with

Article 15, Paragraph 1 and Article 17,
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Paragraph 2 of the Deposit Insurance Act,
may apply for and dispose of this Fund to
pay out in full the deposit and non-deposit
liabilities of the distressed financial insti-

”

tution--- This provision was amended
on June 22, 2005 and became Avrticle 4,
Paragraph 5: “Subsequent to the promul-
gation of the amended Act, when the com-
petent authority or the central competent
authority for agriculture finance handles a
distressed financial institution, nondeposit
debts of said institution will not be paid
off.” Thus the scope of the coverage by
the Financial Restructuring Fund of the
Executive Yuan (hereinafter Restructuring
Fund (Resolution Trust)) for distressed or
non-performing financial institutions was
revised from the original full compensa-
tion for deposit and non-deposit liabilities
to nondeposit debts only. Hence, for non-
deposit liabilities incurred after the 2005
amendment to the above provision, they
will no longer be compensated. That the
disputed provision, reverted to the system
of deposit insurance and provided differ-
ential treatments between deposit non-de-
posit debts is meant to enhance the utility

of the Financial Restructuring Fund of the
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Executive Yuan, to protect the rights and
interests of the depositors of the financial
institution, and to stabilize the order of
financial credibility.(see Article 1 of the
Deposit Insurance Act and Article 1 of the
Act for the Establishment and Administra-
tion of the Financial Restructuring Fund),

thus carries appropriate objectives.

Whether the scope of compensa-
tion for the Restructuring Fund should be
limited to deposit liabilities or should also
cover non-deposit liabilities involves the
issue of how to effectively appropriate
and utilize the Restructuring Fund. The
legislative body may indeed make proper
decisions after examining the financial
condition of the state and the necessity to
maintain the order of the financial market.
Besides, the nature of deposit liabilities is
different from that of non-deposit liabili-
ties after all. The establishment of the Re-
structuring Fund is to ensure depositors’
confidence in financial ins-titutions, so as
to stabilize the order of financial credibil-
ity. In considering the limited scale of the
Restructuring Fund and to reduce its bur-

den so that the Restructuring Fund can be
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operated more effectively, the legislative
body amended the disputed provision in
the Act to exclude payout for nondeposit
liabilities. Given that there is a reasonable
nexus between the means and the accom-
plishment of these legislative objectives,
there is no contravention to Article 7 of

the Constitution.

With regard to the question raised
by the Petitioner alleged that his prop-
erty right and the freedom of contract
was infringed by the governing author-
ity’s taking control over the distressed or
nonperforming financial institution under
Article 62 of the Banking Act, no specific
illustrations were provided on how his
rights protected by the Constitution was
infringed. Furthermore, with regard to the
Petitioner’s request for supplementary in-
terpretation to J.Y. Interpretation No. 488,
since the final judgment that causes the
present petition did not apply that Inter-
pretation, no supplementary interpretation
is permitted. Thus this part of the petition
is deemed to be not in conformity with
Article 5, Paragraph 1, Sub-Paragraph 2

of the Constitutional Interpretation Pro-
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cedure Act and is hereby dismissed in
accordance with Subparagraph 3 of the

same Act.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chi-Ming Chih filed dissent-
ing opinion in part, in which Justice Pi-

Hu Hsu joined.

EDITOR’S NOTE:

Summary of facts:The Petitioner in
2006 purchased from The Chinese Bank,
in three respective terms, subordinated
bank debentures (bonds), which in their
sequence provided an “Essential Points
on the the Issuance of Financial Bonds
(hereinafter Essential Points). Article 6 of
this Essential Points provided the method
for the accrual of interests and the repay-

ing of the principal.

Subsequently, the holding company
of the bank filed for reorganization due
to a financial crisis, which caused a bank

run. As a result, the Financial Supervi-
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sory Commission of the Executive Yuan
designated the Central Deposit Insurance
Corporation to take control and arrange
auction sales of the bank assets to com-
plete the withdrawal of the nonperfoming

financial institution.

Considering The Chinese Bank was
in effect bankrupt, subject to liquidation
or reorganization, provided that the bank
did not pay the interests in accordance
with Point 6 of the Essential Points even
after numerous summon attempts, the Pe-
titioner then filed suit to request the can-
cellation of the contract and the return of
principal in accordance with Article 234
of the Civil Code and Point 10 of the Es-

sential Points.

The case was dismissed by the Tai-
wan Taipei District Court and on appeal,
the Taiwan High Court, applying the dis-
puted provision, also dismissed the case.
The Supreme Court in civil judgment (97)
Tai Shun No. 2252, again affirmed and
finalized the decision. The Petitioner then
requested an interpretation on the ground

that the disputed provision violated the
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equal protection of rights under Article 7

of the Constitution.
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J. Y. Interpretation No.676 ( April 30, 2010 ) *

ISSUE: Is it constitutional for an administrative regulation to impose
and adjust the scales of national health insurance premium, par-
ticularly on temporary laborers or self-employed that have no
fixed income?

RELEVANT LAWS:

Avrticles 15, 23, 155, and 157 of the Constitution ( & /% % -+ 7
EsF -t FENF-FI T ESF-FIE0F)

Avrticle 10, Paragraph 5 of the Amendment of the Constitution
(FFHBig> %L ix% 7 38 ) ; Article 41, Paragraph
1, Subparagraph 7 of the Enforcement Rules of the National
Health Insurance Act (amended August 2, 1995 and November
18, 1999; amended as subparagraph 4, November 29, 2002) ( 2
ANEREEGRZES Tl Ye - E5 - % - (Y FX
E;Q’],\—Lgr_&,\a_— p oz AL NgEL o _L,\B@J‘_L%#; s
{L+t-&#L- 1 - L4 pigreAn e i) ; Article 8, Ar-
ticle 21 Paragraph 1, Article 22, Paragraph 2, and Article 86 of
the National Health Insurance Act (amended January 30, 2001)
(2R FERES NiE~ % - 8% -8~ % -+ =
ER - wr ALt iE (4 tE-zLpigr o))
J.Y. Interpretation Nos. 426, 472, 473, 524 and 538 ( 7/ [* §#

FERe AR Fe S o8 Fe S 28 5T 2w B

* Translated by Professor Tze-Shiou Chien.
** Contents within frame, not part of the original text, are added for reference purposes only.
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Iz )
KEYWORDS:

fordability ( £ #c ).**

National Health Insurance ( > % i
mium Table (3% % & %~ &% ) , property right (B4 & {# ) ,
principle of statutory reservation ( ;= & % ¥ & R ), principle
of clarity of authorization of law ( ;* =32 P

& %% ), Insured Pre-

FE RO, af-

HOLDING: Article 41, Para-
graph 1, Subparagraph 7 of the Enforce-
ment Rules of the National Health Insur-
ance Act, as amended on August 2, 1995,
stipulates: “For those ... who join occu-
pational unions but with no fixed employ-
ment or are self-employed, they shall file
insurance from Level Six in accordance
with the Table of Premium Levels.” The
same provision, as amended on Novem-
ber 18, 1999, stipulates: “For those who
join occupational unions but with no
fixed employment or are selfemployed,
they shall file insurance from Level Six
in accordance with the Table of Premium
Levels” (Amended and redesignated as
Subparagraph 4 on November 29, 2002.
) It does not contravene the protection of

people’s property rights under Article 15
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of the Constitution, as well as the prin-
ciples of statutory reservation and clarity
of authorization of law under Article 23 of
the Constitution. However, for the insured
whose actual income has not reached
Level Six, the relevant agencies should
certainly consider the establishment of
an appropriate mechanism to reasonably
reduce the premium so as to meet the fair-
ness of burden-sharing based on afford-
ability and the mutual assistance for low
income individuals in the social insurance
system, and to realize the constitutional
mandate for the promotion of a national
health insurance. Thus, it is also pointed
out that the abovestated provision should

be reexamined and reformed accordingly.

REASONING: Atrticles 155 and
157 of the Constitution respectively and

explicitly provides that the state, in order
to promote social welfare, shall establish
a social insurance system; and in order
to improve national health, shall estab-
lish extensive services for sanitation and
health protection. Article 10, Paragraph

5 of the Amendments to the Constitution
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82 J.Y. Interpretation N0.676

further stipulates: “The State shall pro-
mote the national health insurance.” As
the foundation of fairness to the national
health insurance, the National Health In-
surance Act adopts the compulsory insur-
ance, imposes the insured the obligation
to pay premium under the public law, and
charges different premiums on individu-
als with different income, so as to meet
the fairness of burden-sharing based on
affordability. Yet the relevant laws and
regulations concerning the calculation
of and the criteria for the amount of the
premium, given that it has the effect of
restricting people’s property right, shall
certainly comply with the principles of
statutory reservation and clarity of autho-
rization of law, as repetitively stated un-
der J.Y. Interpretation Nos. 472, 473, and
524.

Article 8 of the National Health
Insurance Act places “those who join
occupational unions but with no fixed
employment or are self-employed” as
the Second Category Insured. The level
of premium for personnel at this level
is regulated under Article 41, Paragraph
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1, Subparagraph 7 of the Enforcement
Rules of the National Health Insurance
Act, amended as of August 2, 1995: “ For
those... who join occupational unions
but with no fixed employment or are self-
employed, they shall file insurance from
Level Six in accordance with the Table of
Premium Levels[,]” and the same provi-
sion, amended as of November 18, 1999:
“For those who join occupational unions
but with no fixed employment or are self-
employed, they shall file insurance from
Level Six in accordance with the Table of
Premium Levels.” (Amended and re-des-
ignated as Subparagraph 4 on November
29, 2002, hereinafter disputed provision).
The level of the insurance premium is
for a critical element in determining the
premium and the burden of ability to pay.
Given that the application of the disputed
provision concerns the public interest of
government’s finance and restrictions on
people’s property right, it is not merely a
technical or detailed issue and, therefore,
should in principle be stipulated explicitly
by statute. If the legislative body should
authorize the administrative agency to

promulgate supplemental regulations, the
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84 J.Y. Interpretation N0.676

contents, objectives and scope of such
authorization must be specific and unam-
biguous, and the content of the regula-
tions must also comply with the meanings
and objectives of the authorization. With
regard to the degree of specificity of the
authorization provision, it shall not be
confined by the language of the statutory
provision, rather shall be determined by
the totality of statutory interpretation or
the relevant meaning from the statute as
a whole (see J.Y. Interpretation Nos. 426
and 538).

Article 86 of the National Health
Insurance Act stipulates: “The enforce-
ment rules of this Act shall be drafted by
the governing agency and be submitted
for approval by the Executive Yuan for its
promulgation.” While the disputed provi-
sion was based on this Article, yet from
the perspective of the relevant meanings
of the National Health Insurance Act as a
whole, it actually connects to Article 21,
Paragraph 1 of the Act, “[t]he premium
amount for Categories One to Three of the
insured shall be stipulated in a Table of

Premium Levels by the governing agency
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and be approved by the Executive Yuan.”
(Amended as of January 30, 2001, which
changed the original language “from First
to Fourth Categories”) and Article 22,
Paragraph 2 of the same Act: “For the in-
sured under the First and Second Catego-
ry who have no fixed income, they shall
declare pro se the insurance premium in
accordance with the Table of Premium
Levels, and be subjected to the audit of
the insurer. The insurer may summarily
adjust [the premium] if it is inaccurate.”
(Originally with the language but desig-
nated as Paragraph 3 before the amend-
ment on January 30, 2001). These provi-
sions carry the objective to effectively
implement the national health insurance
program, and a rather clear authorization
to calculate the amount of premium based
on categorization methods as its contents
and scope. It is with this authorization
that the governing agency established the
Table of Premium Levels as the basis for
the calculation of premium the insured
should undertake. In light of the fact that
all the insured maintain certain indepen-
dence in their working style and their

income from workhours is diverse, taking

J. Y. Interpretation N0.676 85

L5 Ao A
Feoa(gtl+e-
B RIFZIE RETRE ) ZER
PEE > AN EE e G P
«'wﬁil EFERTERFEFINFE

PR R BP R R B R
1ﬁﬁwwuﬁﬂw%ﬁ?iﬂ%
R IR K R -3 R
PR o8 L RTEREG
D B (F IR ' R c A
PR R AF R ) ok
A2 TR gy R4
il SETOL A E T
aiéifﬁﬁii%ié?¥;41 iE

FoooRrEAEES A

L 0 AL A

LU

E=t

@

(w,

B ow
suuaz\*\j

oo

17,

-

L
N,

F
=

&
W
P
N
N

!

el 3

™

e
(R A

fm\:t

>
$

N+-—E)T&
>~
oo
o
AL

~-.

EEEERTRA 1B R
RAL & E Y o



86 J.Y. Interpretation N0.676

into account the administrative efficiency
and the insured’s income status, the dis-
puted provision designated Level Six of
the Table of the Premium Levels as the
minimum for submission can hardly be
deemed to have violated the meanings and
purposes of the authorization statute, and
consequently, contravened the provision
to protect people’s property rights under
Article 15 of the Constitution. Thus, the
disputed provision does not contravene
either the protection of people’s property
rights under Article 15 of the Constitu-
tion, or the principles of statutory reserva-
tion and clarity of authorization of law
under Article 23 of the Constitution.

The National Health Insurance Act
used the regular income of the insured as
the basis of premium calculation, with
the insured undertakes diverse financial
responsibility that hinge on income level.
Under this affordability test, a security
system that entails both the common
sharing of health risks and social assis-
tance can be formed; therefore, the pre-
designation on the level of individual

premium should match the actual income

BN RERGE R RE L S F
AL R A N N S
TR MRER FHABE E R
FT o R LR R AR L G
Bz X > FRAIR B ARTE

BE o R EE R 2 AR G L BRE
A - o STEX S AL R B AT
Figd o N H AT E R E S 2 ko

Y A R L e
GRS L R



as closely as possible. However, given
that the insured under the disputed pro-
vision involve various occupations and
their income levels constantly fluctuate
due to social or personal factors, that they
must still declare [insurance premium] as
Level Six even though their actual income
does not reached that level has resulted
in excessive premium charge to those
who belong to the low income [category].
The relevant agencies should certainly
consider the establishment of an appro-
priate mechanism to reasonably reduce
the premium so as to meet the fairness
of burden-sharing based on affordability
and the mutual assistance for low income
individuals in the social insurance system,
and to realize the constitutional mandate
for the promotion of a national health in-
surance. Thus, it is also pointed out that
the above-stated provision should be re-

examined and reformed accordingly.

Justice Shin-Min Chen filed dissent-

ing opinion in part.

EDITOR’S NOTE:
Summary of facts:The Petitioners,
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88 J.Y. Interpretation N0.676

1502 in total, consist of members of seven
unions concerning respective occupations,
such as agricultural services in Kaohsi-
ung City. They have been enrolled in the
national health program since March 1,
1995, the day the program began to oper-
ate, as the Second Category insured (those
with no fixed income or are selfemployed)
under Article 8 of the National Health
Insurance Act, declared their insurance
premium as Level Six on the Table of
Premium Levels and under the disputed
provision, and paid premium until June
30, 1997.

In July 1997, with the higher adjust-
ment of the basic salary, the amount for
Level Six was adjusted accordingly to
NT$19,200. In July 1998, with another
adjustment of the basic salary, the amount
for Level Six was again adjusted to
NT$20,100.

Petitioners claimed that their ac-
tual income was not comparable to the
basic salary due to economic recession.
With the help of their unions, Petitioners

successfully received the governing agen-
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cy’s approval to delay the implementation
of the above adjustment, to set the premi-
um at NT$18,300 from July to December
2007 and NT$19,200 as of January 2008.

Petitioners, however, still have not
declared their premium in accordance
with the modified amount. On February
21, 2002, the Bureau of National Health
Insurance notified petitioners that their
premium was adjusted to NT$18,300 and
NT$19,200 and began to collect the dif-

ferences backward.

Petitioners challenged these deci-
sions and filed suits in administrative
courts. The Kaohsiung High Administra-
tive Court ((92) Su Zi No. 1184 (2003))
and the Supreme Administrative Court
((95) Pan Zi No. 1751 (2006)) both
dismissed the case for lack of reasons.
Petitioners then filed the present interpre-
tation, claiming that by allowing an ad-
ministrative regulation under the disputed
provision to designate the premium and
prohibiting “selfdeclaration of premium
with proof of evidence” so as to make

adjustment to the [premium] level, [the
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disputed provision] contravenes the right
of equal protection, protection of property
rights, as well as statutory reservation and
clarity of authorization of law under Ar-
ticle 23 of the Constitution
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J. Y. Interpretation No.677 (May 14, 2010 ) *

ISSUE: s the provision that prisoners may be released before noon of
the next day after the enforcement of prison terms has been ful-
filled under Article 83, Paragraph 1 of the Prison Act unconsti-
tutional ?

RELEVANT LAWS:

Articles 8 and 23 of the Constitution ( % /2 % ~ &~ %
= 4+ =% ) ; JY. Interpretation Nos. 384 and 588 ( # j# Ix
BEr sz ~wH %7 S~ ~5028) ;5 Article 121, Para-
graph 1 of Civil Code (%2 % - 7= + - % - 3 ) ;
Article 65 of the Criminal Procedure Code ( = % % 2 %
= -+ 7 %) ; Article 83, Paragraph 1 of the Prison Act ( & %
FAEE AL EY-58) .

KEYWORDS:
detention (32 ) , release ( ##7% ) , prisoners (% 2] % ),
personal freedom ( 4 £ a d ) , physical freedom ( £ %8 p

d ) , necessary statutory procedure (;# 4% % ) , fulfillment
of prison term (=|#p #p ;% ) , due process of law (i % /= =
R ) **

£

HOLDING: On the part that BEEL T RFEES AL
prisoners shall be released at noon of the B MR ;‘%—‘ﬁ » T H A &

* Translated by Fort Fu-Te Liao.
** Contents within frame, not part of the original text, are added for reference purposes only.
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next day since the expiration of the prison
terms under Article 83 Section 1 of the
Prison Act, it causes the prisoners to re-
main detained after the enforcement of
the prison term is fulfilled without proper
procedure and infringes on the prisoners’
physical liberty, and violates due process
of law. Such means by restricting the
prisoners’ physical liberty is not neces-
sary, and contravenes Articles 8 and 23 of
the Constitution. The part of the statute
not in consistent with this Interpreta-
tion shall be invalid as of June 1, 2010.
The related governmental agencies shall
promptly implement appropriate regula-
tions on the release of prisoners in accor-
dance with this Interpretation. Before the
statute is amended, prisoners shall be re-
leased before noon on the day their prison

terms are ended.

On the part of the petition that con-
cerns the interim disposition under Article
83, Paragraph 1 of the Prison Act, since
it is no longer necessary to take that mea-
sure in light of this Interpretation, it is

hereby dismissed.
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REASONING: Article 8, Para-
graph 1 of the Constitution stipulates:
“Personal freedom shall be guaranteed to
the people. Except in case of flagrante
delicto as provided by law, no person
shall be arrested or detained otherwise
than by a judicial or a police organ in ac-
cordance with the procedure prescribed
by law. No person shall be tried or pun-
ished otherwise than by a law court in
accordance with the procedure prescribed
by law. Any arrest, detention, trial, or
punishment which is not in accordance
with the procedure prescribed by law
may be resisted.” The statutory procedure
prescribed under this Article means any
measure that limits the personal freedom,
regardless of whether the status being a
criminal defendant. In addition to statu-
tory authorization, it can be imposed only
after necessary judicial procedure and
other due process of law being followed
through respectively, and confirms to Ar-
ticle 23 of the Constitution (see J. Y. Inter-
pretation Nos. 384 and 588 )

On the part of the stipulation under
Acrticle 83, Paragraph 1 of the Prison Act,
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“[h]aving served the term of imprison-
ments ... [prisoners] shall be released at
noon of the next day since the end of the
prison terms[,]” (hereinafter the disputed
provision) it was an expedient measure
legislated against the backdrop of admin-
istrative difficulties for night time opera-
tions at the prison, provided that the trans-
portation means were not convenient to
and from the prison in the past, rendering
it difficult to force the prisoners to depart
at late night. Therefore, the release opera-
tions did not start until the next morning
during business hours after the enforce-
ment of the prison term is fulfilled so that
the transportation and personal safety of
the prisoners can both be looked after
(see Ministry of Justice Memorandum
No. Fa Jio Zi No. 0990900962 (March
25, 2010) ). However, under Article 65
of the Criminal Procedure Code: “The
calculation of term shall be in accordance
with the stipulations of the Civil Code.”
As such, the calculation of prison terms
is analogous to and shall apply, mutatis
mutantis, Article 121, Paragraph 1 of the
Civil Code, in that when a term is deter-

mined by a day, week, month or year, the
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end of the term shall be the end of the last
day of that term. Once the enforcement
of the prison term is fulfilled, except oth-
erwise with statutory justifications under
the Constitution, the prisoners shall be
released immediately so as not to contra-
vene the protection of personal freedom

under Article 8 of the Constitution.

The state’s penal power over the
prisoners extinguishes at the time the en-
forcement of the prison term is fulfilled.
By having those prisoners who have ful-
filled their imprisonments to be released
before noon of the next day after the end
of the prison terms, as stipulated by the
disputed provision, is the continuous con-
finement of their personal freedom in a
particular locale and is no different from
the criminal penalty of depriving people’s
personal freedom. Now that the disputed
provision did not clearly stipulate the
due process under which such quasi—pe-
nal limitations on personal freedom of a
criminal defendant can be carried out, it
contravenes the due process of law under
Article 8 of the Constitution. Separately,

while the disputed provision has a justifi-
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able purpose by taking into consideration
the tra-nsportation and personal safety of
the prisoners to postpone the release prior
to noon of the next day after the enforce-
ment of the prison term is fulfilled, the
day the enforcement of the prison term
is fulfilled does not necessarily mean to
enforce the prison term literally until the
midnight of that day. Therefore, by re-
leasing the prisoners before noon of the
day their prison terms are ended neither
violates the tenet of fulfilling the enforce-
ment of the imprisonment nor raises
concerns over the prisoners’ transporta-
tion and personal safety. It shows that
the disputed provision is unnecessary and
contravenes the principle of proportional-
ity under Article 23 of the Constitution.
The part of the disputed provision not in
consistent with this Interpretation shall
be invalid as of June 1, 2010. The related
governmental agencies shall promptly
implement appropriate regulations on the
release of prisoner release in accordance
with this Interpretation. Before the statute
is amended, prisoners shall be released
before noon on the day their prison terms

are ended.
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On the part of the petition that con-
cerns the interim disposition under the
disputed provision, since it is no longer
necessary to take that measure in light of

this Interpretation, it is hereby dismissed.

Justice Pai-Hsiu Yeh filed concur-
ring opinion, in which Justice Yuhsiu Hsu
joined.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed dissent-

ing opinion in part.

EDITOR’S NOTE:
Summary of facts:The Petitioner

was convicted under the charges of rob-
bery, forging documents, among other
crimes, and sentenced to five and half
years and six months imprisonments, re-
spectively, by the Taiwan High Court. The
executable sentence should be five years
and nine months imprisonments. The

judgment was finalized on July 14, 2005.

On July 16, 2007, the High Prosecu-
torial Office issued an enforcement order

((96) Jien Gon Shu Zi No. 4 ) and trans-
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ferred the Petitioner to the Taiwan Green
Island Prison, with the prison term ended
on June 11, 2010.

Note 3 of the above-indicated en-
forcement order stated: “If there should be
no other criminal investigations in prog-
ress, in the morning of the next day after
the prison term ends, the prison [author-
ity] shall verify the identity and release
the prisoner.” The Petitioner objected and
claimed that his prison term ended on
June 11, 2010 and he should have been re-
leased as soon as the enforcement of that
sentence was ended as of the midnight of
that day.

In Criminal Judgment (98) Shun Zi
no. 2722 (2009), the Taiwan High Court,
based on the disputed provision, ruled that
the enforcement order was neither unjus-

tified nor in violation of the law.

The Petitioner disagreed and ap-
pealed to the Supreme Court but the case
was dismissed for lack of proper claim
(Criminal Judgment (98) Kun Zi No. 744
(2009)). The Petitioner, believing the dis-
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puted provision violated Articles 8 and 23
of the Constitution, petitioned a constitu-
tional interpretation and interim disposi-

tion.
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J. Y. Interpretation No.678 (May 14, 2010 ) *

ISSUE: Are the provisions of the Telecommunications Act that penalize
the unapproved use of radio frequency and confiscate the equip-
ment therefrom a violation of the Constitution ?

RELEVANT LAWS:

Articles 11, 15 and 23 of the Constitution ( » % % B & /#
-+ - ~-+ 372 -1 =0%) ; Y. Interpretation Nos. 509,
613and 617 (P ZmPEF 57101 ~»- =22 2 - = 5.j%
) ; the front portion of Article 48, Paragraphs 1, Article 49,
Paragraph 1, Article 58, Paragraph 2, Article 60, and Article 67,
Paragraphs 3 and 4 of the Telecommunications Act ( & 3 %
$A8iER 1w s $ 4905 % 138 - % 5815 % 2718 ~ &
60 i% ~ % 67 5% 338 ~ % 438 ) ; Article 2 of the National
Communications Commission Organic Act ( & 7J3i 3 @354
RO§ w52 % - %) 5 Article 18 of the Radio Regulations of
International Telecommunication Union ( 5 & B 7§ K% 7
BEL E 2 mATARMF L AHE) 5 Article 109 of United
Nations Convention on the Law of the Sea (B & &% %2 =
H%-O4 ),

KEYWORDS:
freedom of speech (% #% p ¢ ) , confiscation (i24z) , prin-

*

Translated by Roger K. C. Wang.

** Contents within frame, not part of the original text, are added for reference purposes only.




rights (B4 2 8 2

w1 ) , criminal penalty (=%
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ciple of proportionality ( +* ] & B| ) , protection of property

] ), adminis-

trative penalty ( {7scf)) **

HOLDING: The front portion of
Article 48, Paragraph 1, Article 58, Para-
graph 2, and Article 60 of the Telecom-
munications Act concerning the penalty
and confiscation over the unapproved and
willful usage of radio frequencies do not
contradict the principle of proportionality
under Article 23 of the Constitution nor
the protection of free speech under Article
11 and the protection property rights un-
der Article 15 of the Constitution.

REASONING: Article 11 of the
Constitution stipulates that the people’s
freedom of speech shall be protected.
Given that the freedom of speech carries
the functions of self-fulfillment, com-
munication of viewpoints, pursuing truth,
gratification of the people’s right to know,
formation of public opinions and promo-
tion of all kinds of rational political and
social activities, thus constitutes an essen-

tial mechanism in the maintenance of the
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normal development in a democratic and
diverse society, the State must endeavor
to provide protection to the maximum
extent ( J.Y. Interpretation No. 509). The
safeguard of freedom of speech as such
also includes the protection over the free-
dom of communications and broadcast-
ing, that is, the people’s freedom to access
information and express opinions through
the utilization of radio broadcasting,
television or other means of communica-
tions or networks ( J.Y. Interpretation No.
613). However, the constitutional safe-
guard over the freedom of speech and the
methods of its communications is not ab-
solute and should offer different scope of
protection and guidelines of limitations
based on the nature therein. Thus it is
not that the State may not impose justifi-
able restrictions by the enactment of laws
[as long as they are] in compliance with
the meanings and scope of Article 23 of
the Constitution ( J.Y. Interpretation No.
617).

The front portion of Arti-cle 48,
Paragraph 1 of the Telecommunications

Act stipulates: “The Ministry of Trans-
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portation and Communications (MOTC)
shall regulate radio frequency, power,
mode of transmission, radio station iden-
tification signals and call signs, and other
radio wave related matters; permission
from the MOTC must be obtained for op-
eration or alteration of radio wave related
matters.” (In accordance with Article 2 of
the National Communications Commis-
sion (NCC) Organic Act, as of February
22, 2006, the date of the NCC’s estab-
lishment, related laws and regulations
concerning communication and broad-
casting, including, among other things,
the Telecommunications Act, that were
heretofore under the governing author-
ity of the Department of Transportation
but involved with the jurisdiction of the
NCC, were to be transferred to the NCC.)
Article 58, Paragraph 2 of the Telecom-
munications Act sti[ulates: “Anyone who
arbitrarily uses or alters radio frequency
in violation of Paragraph 1 of Article 48
without authorization shall be penalized
with detention, and/or a fine of not more
than NT$200,000.” Article 60 of the
same Act further provides that violators of

Article 58, Paragraph 2 shall resulted in
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the telecommunications equipment being
confiscated regardless of ownership. By
the same rule, the use of radio frequency,
in accordance with Article 48, Paragraph
1 of the Telecommunications Act, is sub-
ject to the prior approval of the governing
authority, and, in the event of violation,
the penalty of detention, fine and confis-
cation of the equipment(s) in accordance
with Article 58, Paragraph 2 and Article
60.

Radio frequencies are public re-
sources that belong to all nationals. In
order to prevent usage interference and to
ensure efficient and harmonious usage so
as to maintain the order of wave usage,
public resources and to enhamce impor-
tant public interest, the government must
naturally manage with appropriate cau-
tion. Taken the above into consideration,
the legislative body stipulates in Article
48, Paragraph 1 of the Telecommunica-
tions Act that the people’s use of radio
frequency shall be subject to prior ap-
proval. The purpose of such legislation is
appropriate. While this regulation restricts

the freedom of communications concern-
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ing the usage of radio frequency, in light
of protecting the licensed users' rights and
interests, preventing interruptive interfer-
ences and maintaining the orderly usage
of radio wave and the safety of radio
communications ( Article 18 of the Radio
Regulations of International Telecom-
munication Union and Article 109 of the
United Nations Convention on the Law
of the Sea), and in balance, the restrictive
measures under this provision is neces-
sary and helpful in achieving the above-
stated purposes, and do not contradict the
principle of proportionality or the protec-
tion of free speech under Article 11 of the

Constitution.

To fulfill the pre-approval system
under the front protion of Article 48,
Paragraph 1 of the Telecommunications
Act, Article 58, Paragraph 2 of the same
Act provides that anyone who arbitrarily
use or alter radio frequency without au-
thorization shall be penalized with de-
tention, and/or a fine of not more than
NT$200,000. The legislators consider
the act of unauthorized and arbitrary use

of radio frequencies a violation of the li-
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cense system and the measure of adminis-
trative penalty is not sufficient to achieve
the legislative purpose of maintaining the
order of radio frequency usage as well as
thoroughly and effectively banning the
illegal usage activities ( the Legislative
Yuan Gazette, vol. 88, no. 37, p. 248),
thus stipulate criminal penalty as the mea-
sure of control, which does not contradict
the principle of proportionality under Ar-
ticle 23 of the Constitution. As to Article
60 of the Telecommunications Act, which
stipulates that the telecommunication
equipment used in violation of Article
58, Paragraph 2, regardless of ownership,
shall be confiscated, is intended to pre-
vent repeated unlawful use with the same
equipment at different locations after the
[initial] ban and is meant to prevent re-
cidivism. Furthermore, radio transmitters
or other devices used by radio stations to
transmit radio frequencies are controlled
goods that cannot be possessed or used at
will ( Article 49, Paragraph 1 and Article
67, Paragraphs 3 and 4 of the same Act).
Therefore, the confiscation regulation un-
der Article 60 for violation of Article 58,

Paragraph 2 contradicts neither the prin-
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ciple of proportionality under Article 23
of the Constitution nor the protection of
people’s property rights under Article 15

of the Constitution.

The State should allocate radio
frequencies fairly and reasonably to safe-
guard the freedom of expression under
Article 11 of the Constitution. In light
of the rapid research and development
of radio communication technology, it
needs to be pointed out that the governing
authority shall timely review the related
regulations in tandem with the condition

of technology development.

Justice Tzong-Li Hsu filed concur-
ring opinion.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Tzu-Yi Lin filed concurring
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opinion in part and dissenting opinion
in part, in which Justice Chen-Shan Li
joined.

Justice Yu-hsiu Hsu filed concurring
opinion in part and dissenting opinion in

part.

EDITOR’S NOTE:
Summary of facts: The Petitioner ar-

bitrarily used the 95.9Hz radio frequency
somewhere in Taichung County and es-
tablished a radio station named “Sound of
XX” to broadcastunlawfully since May
2002, although such use did not interfere
with the lawful use of radio waves. The
Petitioner was raided by the police in
March 2003.

The case was reviewed by the
Summary Court of the Taichung District
Court and the appellate panel of the Tai-
chung District Court. In the final judg-
ment, (92) Fong Chien Shang Tze No.
313, the appellate panel imposed a 50-day
detention and confiscated all the equip-
ment involved in the case. Believing
that the applicable statutes of Article 48,

Paragraph 1, Article 58, Paragraph 2, and
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Article 60 of the Telecommunications Act
in the above final judgment, among other
things, contradict the freedom of speech
under Article 11 of the Constitution, the
protection of property rights under Article
15 of the Constitution and the basic right
under Article 23 of the Constitution, the

petitioner requested for interpretation.
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J. Y. Interpretation No.679 (July 16, 2010) *

ISSUE: Is the non-declaration of fine conversion standards in the court
judgment involving merging of sentences for multiple offences
both permissible and not permissible for fine conversion consti-
tutional ?

RELEVANT LAWS:

Acrticles 8 and 23 of the Constitution ( &% % ~ % ~ % - L =
i) ; Interpretation Yuan Zi No. 2702 of the Judicial Yuan ( #
Zleld w2 = Oz 5L ) 5 JY. Interpretation Nos. 144,
366, and 662 (P2l F 5 - e 52~ %= 2 2 BLiE
%2 2 - 528 ) ; Article 41 of the Criminal Code (=
EFw L - E) .

KEYWORDS:
conversion to fine ( % #§ £ ) , merger of sentences for mul-
tiple offences ( #< 2 & &) ) , imprisonment ( g 4 =) , leg-
islative discretion ( = ;# $* & /4 %_) , declared sentence (
4 =1 ) , set the enforceable sentence ( = &4 7= ) , penal
policy (=|E i) **

HOLDING: Interpretation BRIEEX : Az - - 0258
Yuan Zi No. 2702 of this Yuan and J.Y. 2 @3 %-veo i@ dizs- L=
Interpretation No. 144 do not contravene PE AN BB LB

* Translated by Alex C.Y. Tsai, Esq. and Chien Yeh Law Offices.
** Contents within frame, not part of the original text, are added for reference purposes only.



Article 23 of the Constitution and thus no

revision thereof shall be required.

REASONING: Article 8 of the
Constitution expressly stipulates that an

individual’s right to physical freedom
shall be protected. The restriction of one’s
physical freedom by imprisonment is the
last resort for the deterrence of unlawful
acts, and as long as it is not beyond what
is necessary, it does not contravene the
principle of proportionality under Article
23 of the Constitution. The system of
conversion to fine is to prevent the flaws
of short prison terms and to alleviate the
severity of imprisonment so that what was
originally punishable by imprisonment
may, under certain statutory qualifications,
convert to pecuniary fines. The purpose of
merger of penalties for multiple offences
is to weigh in the totality of unlawfulness
and the degree of culpabilities as well
as the necessity of imposing corrective
actions on the perpetrator so as to deter-
mine the final criminal penalties to be
enforced and to meet the requirement of
corresponding liabilities with culpabilities
(' See J.Y. Interpretation No. 662). In the
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112 J. Y. Interpretation No.679

event of a mixture of individual penalty
that is convertible to fine with one that is
not, whether the one that is convertible to
fine may still be permitted to be as such in
the final enforcement of declared sentence
is subject to the legislative discretion

within the scope of the Constitution.

Interpretation Yuan Zi No. 2702 of
this Yuan holds that, for crimes involving
permissible and non-permissible fine con-
version, if the result of the merged pen-
alty should not be convertible to fine, [the
court] need not indicate the conversion
standard in the announcement of the judg-
ment. J.Y. Interpretation No. 144 further
declares, “[i]n accordance with the Crimi-
nal Code, if a criminal penalty which may
be convertible to fine is combined with
another criminal penalty not convertible
to fine and, as a result of the combination,
the original convertible penalty becomes
unconvertible, then the standard of con-
version of the convertible penalty does
not need to be stated in the judgment.” It
is with the consideration that, in merging
the penalties involving crimes convert-

ible and non-convertible to fine, for those
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who, by the very nature of the crime com-
mitted, need to be subject to the correc-
tion of prison sentence in order to better
achieve the objective of crime correction,
fine conversion is not permitted in the
merged penalty for both types of crimes.
The purpose of the above Interpretation
is to correct criminal behaviors through
the imposition of imprisonment, and is
justifiable. Neither does it opt for unnec-
essary and more severe penalties nor does
it violate the objectives of the sentence
merger system for multiple offences and
the principle of proportionality under Ar-
ticle 23 of the Constitution, and therefore

is unnecessary to be modified.

J.Y. Interpretation No. 144, how-
ever, focused on further illustration of
Interpretation Yuan Zi No. 2702 of this
Yuan due to diverse opinions regarding
the application of law by different gov-
erning authorities, and was not decided
in accordance with the principal of the
Constitution to require that the merger of
sentences involving crimes for both types
shall be impermissible for fine conver-

sion. The legislative body may naturally
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114 J.Y. Interpretation No.679

consider on the basis of penal policy,
and focus on the merging of sentences of
crimes that may be converted to fine and
those that may not be, and exercise its
discretion within the scope of the mean-

ing and purpose of the Constitution.

In addition, J.Y. Interpretation Nos.
366 and 662 concern with the permissibil-
ity of fine conversion in situations where
the court declares the merged sentence
to be more than six-month imprison-
ment on multiple offences, with each of
which all subject to fine conversion. If
fine conversion is not available to any of
the offences committed, it does not fall
within the scope of the above-mentioned
Interpretations, making them inapplicable
under such circumstances. It should also
be pointed out that whether conversion
to social services under Article 41 of the
Criminal Code may be available is a mat-
ter within the authority of the criminal

prosecutors.

Justice Ching-You Tsay filed con-
curring opinion.

Justice Mao-Zong Huang filed con-
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curring opinion.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Yu-hsiu Hsu filed concurring
opinion.

Justice Chi-Ming Chih filed dissent-
ing opinion.

Justice Tzong-Li Hsu filed dissent-
ing opinion, in which Justice Tzu-Yi Lin

and Justice Chen-Shan Li joined.

EDITOR’S NOTE:
Summary of facts:Defendant X

committed the offences of concealing
handguns without permission under Ar-
ticle 7, Paragraph 4 of the Act Governing
the Control and Prohibition of Gun, Can-
non, Ammunition, and Knife and threat-
ening to endanger personal safety under
Article 305 of the Criminal Code. In the
final criminal judgment (98) Shang Su Zi
No. 1576 (2009), the Taiwan High Court
sentenced X to five and a half ye-ars and
two months of imprisonment for the re-
spective offences, and set the enforceable
sentence of imprisonment for five and a

half years. Yet no fine conversion stan-
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116 J. Y. Interpretation No.679

dard was stated in the sentencing for the
offence of threatening to endanger per-
sonal safety.
Subsequently, the Taiwan High
Prosecutorial Office in its motion, (98)
Zhi Sheng Zhi No. 1360 (2009), requested
the Taiwan High Court for a ruling on the
standards of calculation for fine conver-
sion regarding the offence of threatening
to endanger personal safety. Having re-
viewed the motion, the 17t Criminal Di-
vision was of the view that J.Y. Interpre-
tation No. 144 (including Interpretation
Yuan Zi No. 2702) is inconsistent with Ar-
ticle 23 of the Constitution and petitioned

for interpretation.
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J. Y. Interpretation No.680 (July 30, 2010) *

ISSUE: Do Article 2, Paragraphs 1 and 3 of the Smuggling Punishment
Act contravene the principle of clarity with the authorization of
law and the principle of clarity on criminal penalties ?

RELEVANT LAWS:

J. Y. Interpretation No. 552 ( @ 2 a3 %7 - - 528 )
Article 2, Paragraph 1 and Paragraph 3 and Article 11 of the
Smuggling Punishment Act (54 i 5] % = %5 % - 58 ~
% =383 %L - i%) ;Item C of the “ltems and Quantities
of the Controlled Articles” amended and published by the Ad-
ministrative Yuan on October 23,2003 (4 + - &+ % = -+ =
piAsctagt 242 TE4l 5 p 2 Hlcip ) 38 )
Article 5, Paragraph 1, Item 2 and Paragraph 3 of the Law Gov-
erning the Review of Cases by the Judicial Yuan Grand Justices
(PR2BRAZFPFREEEIFT ES - Y- 52 % =
I ) .

KEYWORDS:
smuggling of controlled articles ( #i& ¥ 44> &) , import (&
v ) ,export (4 ), public notice ( =4 ) , the principle of
clarity and accuracy of authorization of law (P it ) |
the principle of clarity on criminal penalties (=] ¥ P & |

* Translated by Tzu-Yi Hung/ Ching-Yuan Huang.
** Contents within frame, not part of the original text, are added for reference purposes only.
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P ), nullum crimen sine lege (the principle of no crime with-

out a previous penal law) ( 3t =% = R p]) **

HOLDING: Article 2, Para-
graph 1 of the Smuggling Punishment Act
stipulates, “Import or export smuggling
of controlled articles or substances which
exceeds the published amount is subject
to no more than seven years of imprison-
ment, or in addition thereto, a fine of no
more than NT$3,000,000.” Paragraph 3
of the same Article stipulates, “The con-
trolled articles and its amounts, as indicat-
ed in Paragraph 1, shall be promulgated
by the Executive Yuan.” The purposes,
contents, and scope of this authorization
lack clarity, which contravenes the princi-
ple of clarity with the authorization of law
and the principle of clarity on criminal
penalties and shall cease to be effective
no later than the second anniversary since

the issuance of this Interpretation.

REASONING: The petitioners
argue that Article 2, Paragraph 1 of the

Smuggling Punishment Act (“import or
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export smuggling of the controlled ar-
ticles or substances which exceeds the
published amount is subject to no more
than seven years of imprisonment, or in
addition thereto, a fine of no more than
NT$3,000,000”), as applied in the Su-
preme Court Criminal Judgment 98 Tai
Shang Zi No. 3417 (2009) and the Taiwan
High Court Kaohsiung Branch Crimi-
nal Judgment 97 Shang Sue Zi No. 2032
(2008), are unconstitutional. Paragraph
3 of the same provision stipulates, “The
controlled articles and its amounts, as in-
dicated in Paragraph 1, shall be published
by the Executive Yuan.” Since Para-
graphs 1 and 3 must be combined to form
an integral penal provision, it is pointed
out that they are combined to be the sub-

ject matter of this Interpretation.

Although the Constitution permits
the legislative body to take the means of
legislation by delegation, i.e. to authorize
the administrative agencies to promul-
gate regulations to supplement the laws,
the purposes, contents, and scopes of

such authorization should be clear and
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120 J.Y. Interpretation N0.680

concrete. The degree of clarity in the
authorizing provision should correspond
with the impact on people’s rights by the
authorized regulations. Since criminal
laws deeply concern the people’s life,
liberty, and property rights, they must be
enacted through statutory legislation and
in conformity with the principle of nullum
crimen sine lege. When a law authorizes
the governing authority to promulgate
regulations to supplement the statute, the
culpability of the act must be foresee-
able in the authorizing law so that the
authorization is clear and concrete, and in
conformity with the principle of clarity on
criminal penalties (see J.Y. Interpretation
No. 522). Observing from the totality
of the authorizing statute, as long as it is
sufficient for the people to foresee that
certain act is likely to be subject to crimi-
nal penalty, such authorization is not in
contradiction with the doctrine of foresee-
able culpability, and no affirmation of the

culpable act is necessary.

The criminal penalty imposed under

Article 2, Paragraph 1 of the Smuggling
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Punishment Act has an enormous effect
on people’s liberty and property rights.
However, as to the contents of require-
ment that constitute the offence, such as
the items and amounts of the controlled
article, Paragraph 3 of the same Article
authorizes the Executive Yuan to de-
cide and publish. It does not specify the
purposes of the control nor identify the
factors that should be considered when
the items and amounts of the controlled
articles are published. Moreover, the
authorizing statute lacks the regulations
upon which other relevant matters may be
based and inferred, thus the contents of
the culpable acts can only be known from
the “Items and Amounts of the Controlled
Acrticles” promulgated and published by
the Executive Yuan. Even by observing
the totality of the Smuggling Punish-
ment Act, it is still not foreseeable the
smuggling of what items to what amount
is likely to be penalized. As such, the
authorization is certainly not clear and
concrete, and thus not in conformity with
the meaning and purpose of the Constitu-

tion to protect the people’s right. Since
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122 J.Y. Interpretation N0.680

the amendment to the Smuggling Punish-
ment Act involves many elements such as
national security, social order, and eco-
nomic and trade policies, and the process
may take certain period of time, Article
2, Paragraphs 1 and 3 of the Smuggling
Punishment Act shall cease to be effective
no later than the second anniversary since

the issuance of this Interpretation.

On the part that concerns the peti-
tioners’ argument that Article 11 of the
Smuggling Punishment Act and Item C
of the “ltems and Amounts of the Con-
trolled Articles,” as promulgated by the
Executive Yuan on October 23, 2003, are
unconstitutional, it was only based on
their personal opinions to question the
constitutionality without pointing out spe-
cifically what parts of the aboveindicated
provisions contradict the Constitution.
As this part of the petition is inconsistent
with Article 5, Paragraph 1, Item 2 of the
Constitutional Interpretation Procedure
Act, it is hereby dismissed in accordance

with Paragraph 3 of the same Article.
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Justice Lai, In-Jaw filed concur-
ring opinion, in which Justice Tzu-Yi Lin
joined.

Justice Tzu-Yi Lin filed concur-
ring opinion, in which Justice Lai, In-Jaw
joined.

Justice Mao-Zong Huang filed con-
curring opinion, in which Justice Pai-Hsiu
Yeh joined.

Justice Tzong-Li Hsu filed concur-
ring opinion, in which Justice Tsay-Chuan
Hsieh joined.

Justice Sea-Yau Lin filed dissenting

opinion

EDITOR’S NOTE:
Summary of facts:The three peti-

tioners are the captain, chief engineer, and
engineer of a fishing vessel, respectively.
In September, 2007, the petitioners pur-
chased tuna and sailfish, among other
things, from unidentified source in the
open sea and smuggled the fish into the
territory of Taiwan without truthful decla-
ration. They were prosecuted after being

discovered.

J. Y. Interpretation N0.680 123

AR 2 ER S 2
TRIRERRIBELLE kA2
TR AOFAZTEREFRNERLL
TEASTRE CEABTERER
BoOmpLAE AT 24 H
BEPArERHIEPLLE 2
THERNIFLLE -

GAE

THEL B 34 A u R
BpAnE S WS E 2 R 096 9
B o e ehih o 3 34 L i~
AF AR @~ L
Bl AR A

JA)



124 J.Y. Interpretation N0.680

The Taiwan High Court Kaohsi-
ung Branch sentenced the petitioners to
one year, nine months, and six months
imprisonment respectively, for violation
of Article 2, Paragraph 1 of the Smug-
gling Punishment Act. On appeal, the
Supreme Court affirmed the judgment and
dismissed the appeal on the procedural
ground, holding that the petitioners did
not specifically identify which parts of the
High Court judgment were in violation of

the laws. The judgment was final.

The petitioners filed for a consti-
tutional Interpretation, arguing that Ar-
ticle 2, Paragraph 1 and Article 11 of the
Smuggling Punishment Act and Item C
of the “Items and Amounts of the Con-
trolled Articles,” as promulgated by the
Executive Yuan on October 23, 2003 and
applied in the Supreme Court Criminal
Judgment 98 Tai Shang Zi No. 3417 and
the Taiwan High Court Kaohsiung Branch
Criminal Judgment 97 Shang Sue Zi No.
2032, are inconsistent with the principles
of clarity with the authorization of law,

equality, and proportionality, thus contra-
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vene the right to equal protection under
Article 7 of the Constitution, the right to
life, and property right under 15 of the
Constitution, and contradict Article 23 of
the Constitution regarding restrictions on

people’s fundamental rights.
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J. Y. Interpretation No0.681 ( September 10, 2010 ) =

ISSUE:

A person cannot bring an administrative action to challenge the
revocation of his or her parole. Objections, if any, shall be filed
in the original court, which rendered the sentence whilst await-
ing the execution of the remaining sentence. Is the foregoing
unconstitutional ?

RELEVANT LAWS:

Articles 7, 8, and 16 of the Constitution ( & % = i ~ % ~
i~ %L 0%) ; J. Y. Interpretation Nos. 243, 382, 392, 418,
430, 462, 639, 653, 663, and 667 ( 72 F % - » = 5~
SNBSS R4 Fe- A5 sFe 05 %
PSS AN NS A AR U SN T FRE S N R &
. = 5L f2 8 ) ; Article 405, Article 415, Paragraph 2, and
Avrticle 484 of the Code of Criminal Procedure ( =] ¥ 3 /2

FrRERIE~FT A LITEFE s Fe st iE)

N

The Resolution of the Joint Conference of the Presiding Judges
of the Supreme Administrative Court in February 2004 ( # 3
FrgErd L2 &2 0 ek 2 P B € Ri3k )  Articles
77 and 78 of the Criminal Code (=] % = + = i ~ % = L+
i) ; Article 81 of the Prison Act ( & 2772 % ~ L+ - %) ;
Article 74-2, Subparagraphs 1 and 2, and Article 74-3, Para-
graph 2, of the Rehabilitative Disposition Execution Act ( %=

*

Translated by Alex C.Y. Tsai, Esq. and Chien Yeh Law Offices.
** Contents within frame, not part of the original text, are added for reference purposes only.




cedure Act ( &
5 ¥ =38 ).
KEYWORDS:

due process ( it

WA SR EE Nl S = S U T N SRR Tl
2. = % - 38 ) ; Article 16 of the Statute for Narcotics Elimina-
tion as amended on July 27, 1992 ( ~ -+ -

ot 2 A LA %6 % - > %) Article 5, Paragraph 1,
Subparagraphs 2 and 3 of the Constitutional Interpretation Pro-
FEl A F T FREEZ RS

right to litigation (#¥3x4# )
% E 245 ), parole ( B ),
ment ( #_=] ) , enforcement ( #4 {7 ) , objection ( & & ) ,
judicial administrative disposition ( # ;% {7 ¥t~ ) , adminis-
trative litigation ( {7 ¥ < 22 ), criminal litigation (=
timely remedy ( if P $¢7# ) , prisoner ( %
relationship (4 %] 4 B %) **
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, physical freedom ( « £ g d ),
imprison-
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= 4 ), privileged

HOLDING: The Joint Confer-
ence of the Presiding Judges of the Su-
preme Administrative Court in February
2004 resolved that, *

of parole is a link in the enforcement of

[T]he revocation

criminal judgments a judicial administra-
tive disposition in the broad sense. The
remedial procedures for any disagreement
shall be in accordance with Article 484 of

the Code of Criminal Procedure, that is,

RAEX ¢ b3 iRy 23R
1t & BRI E A R
* B B E R T -
o AR AEZLDZEFAFRS 0T P
PR H deiRARE 0 BRI E R E S
‘E'ﬁf\—L‘Il'iiiﬂJ{’ %l;%ﬁk-g;}ﬁ;}i

54 (% AR 15 2 AR
%ﬂ.l/\g\}}‘! LRI A RN e g AT
Fﬁfr‘zz A A EEPEN . S = S

P

EhAFrmine 2AEFRZS



128 J.Y. Interpretation N0.681

if and when the prosecutor have enforced
the remaining sentence(s) following the
revocation of parole, the prisoner, his/her
legal representative or spouse who files
a motion to object such revocation in the
original court that rendered the criminal
judgment may not bring forth an adminis-
trative litigation.” Article 484 of the Code
of Criminal Procedure stipulates that,
“[A] prisoner, his/her legal representative
or spouse who deems the prosecutor’s
enforcement inappropriate may file a mo-
tion to object in the court that rendered
the criminal judgment.” [These rules]
do not deprive the people of the oppor-
tunity to seek remedies in court for the
revocation of parole in accordance with
the law and thus does not contravene the
right to litigation as protected under the
Constitution. However, once the parole
is revoked, the parolee, under the above-
indicated rules may only seek remedies
in court after the prosecutor has enforced
the remaining sentence(s). This is not a
complete protection of the parolee’s right
to litigation. The relevant authorities shall
promptly review and reform the regula-

tions such that parolees who disagree with

¥

rEALw iRy T R E g
R U T S R L
A R TR E AR RSN Y 3
Hoe g XAHEAL %%ﬁfﬁﬂ'fgﬁwx o
ik AR F RpOR B 6 o &
Bt BRI 0 ¥ RITY - f2
B4 2 RS R 0 R B R
Tk Al Bk FhkRT Tt
EARRANI S 0 41T R kAR FCA
$HREE A RS R 2 2o 4p
WM iid 4 eat e o % 7R
ER-RTY F-2 0 -t FI 3 -t RUNEEPN <
HE AR BT o WP A

A o



the revocation of their parole may timely
seek remedies in court prior to serving the

remaining sentence(s).

REASONING: The protection
of the people’s right to litigation under
Article 16 of the Constitution means the
people have the right to seek remedy in
courts when their rights have been in-
fringed (see J.Y. Interpretation No. 418),
and such right to litigation cannot be de-
prived due to one’s social status (see J.Y.
Interpretation Nos. 243, 382, 430, 462
and 653). As to the substantive contents
of the right to litigation, it shall be real-
ized through the enactment of relevant
statutes consistent with due process by
the legislature. As to whether the relevant
procedural rules are appropriate, apart
from considering whether the Constitu-
tion has any specific provisions and the
various categories of fundamental rights
involved, determination must be made
based on a comprehensive consideration
of the field the case is involved in, the
severity and scope of the infringement
on the fundamental rights, the public in-

terests desired to pursue, the availability
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130 J.Y. Interpretation N0.681

of alternative procedures and the costs of
various possible procedures, among other
factors (see J.Y. Interpretation Nos. 639,
663 and 667).

The purpose of the parole system is
to allow the halt of sentence enforcement
for those imprisoned who has demonstrat-
ed repentance with concrete evidence and
fulfilled the legal requirements and for the
convicted to be actively reintegrated into
the society (see Article 77 of the Criminal
Code and Article 81 of the Prison Act).
Once the governing authority decides to
grant parole, the parolee will then be dis-
charged from prison as the enforcement of
sentence is on halt. Should the governing
authority revoke its decision and reinforce
the remaining sentence(s), it not only di-
rectly restricts the parolee’s physical free-
dom but also severely impacts the various
rights and interests enjoyed by the parolee
since his/her reintegration into the society.
Thus, any governing authority‘s decision
concerning the revocation of a parole
must follow certain due process and de-
termined with due care. Thus, in a parole

revocation decision, the parolee must be
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afforded remedial procedures to seek a
fair trial in accordance with due process
of law in court such that opportunity for
redress may be timely and effectively
obtained and the intention to protect the
people’s right to litigation under the Con-
stitution is not contravened.

The Joint Conference of the Presid-
ing Judges of the Supreme Administrative
Court in February 2004 resolved that,
“[T]he revocation of parole is a link in
the enforcement of criminal judgments a
judicial administrative disposition in the
broad sense. The remedial proce-dures
for any disagreement shall be in accor-
dance with Article 484 of the Code of
Criminal Procedure, that is, if and when
the prosecutor have enforced the remain-
ing sentence(s) following the revocation
of parole, the prisoner, his/her legal rep-
resentative or spouse who files a motion
to object such revocation in the original
court that rendered the criminal judgment
may not bring forth an administrative
litigation.” Article 484 of the Code of
Criminal Procedure stipulates that, “[A]

prisoner, his/her legal representative or
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132 J.Y. Interpretation N0.681

spouse who deems the prosecutor’s en-
forcement inappropriate may file a motion
to object in the court that rendered the
criminal judgment.” [These rules] do not
deprive the people of the opportunity to
seek remedies in court for the revocation
of parole in accordance with the law and
thus does not contravene the right to liti-
gation as protected under the Constitution.
However, once the parole is revoked, the
parolee, under the above-indicated rules
may only seek remedies in court after the
prosecutor has enforced the remaining
sentence(s). This is not a complete pro-
tection of the parolee’s right to litigation.
The relevant authorities shall promptly re-
view and reform the regulations such that
parolees who disagree with the revocation
of their parole may timely seek remedies
in court prior to serving the remaining

sentence(s).

Finally, one of the petitioners was
of the view that Article 74-2, Paragraphs
1 and 2, and Article 74-3, Paragraph 2 of
the Rehabilitation Penalty Enforcement
Act violate Article 78 of the Criminal

Code and the doctrine of presumption of
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innocence and are inconsistent with the
protection of physical freedom under Ar-
ticle 8 of the Constitution and J.Y. Inter-
pretation No. 392. Another petitioner was
of the view that Article 405 and Article
415, Paragraph 2 of the Code of Criminal
Procedure, and Article 16 of the Statute
for Narcotics Elimination, as amended on
July 27, 1992, violate the principle of new
rules take precedent in the litigation pro-
cedures and are inconsistent with Articles
7 and 16 of the Constitution. These are all
contentions over the adequacy of a court’s
finding of facts and the application of law
based on subjective personal views, and
they have failed to specify exactly the
rules that objectively contravene the Con-
stitution, thus, is inconsistent with Article
5, Paragraph 1, Subparagraph 2 of the
Constitutional Interpretation Procedure
Act and [this part of the petition] shall be
dismissed pursuant to Article 5, Paragraph
3 of the same Act.

Justice Tzu-Yi Lin filed concurring
opinion, in which Justice Yu-hsiu Hsu

joined.
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Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed dissent-

ing opinion.

EDITOR’S NOTE:
Summary of facts:(1) Petitioner X

was convicted the offences of robbery,
endangering public safety, and violations
of the Anti-Corruption Act, and received
respective imprisonment sentences that
are to be enforced jointly. The Ministry
of Justice later approved the Petitioner’s
parole. During the parole, the Petitioner
again committed offences for the viola-
tion of the Act Governing the Control and
Prohibition of Gun, Cannon, Ammunition,

and Knife, among other offences.

The Ministry of Justice was of the
view that the Petitioner severely breached
the Rehabilitation Penalty Enforcement
Act during parole, and revoked the parole.
The Petitioner disagreed and petitioned
to the Executive Yuan, but the case was

dismissed. His appeal to the Taipei High
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Administrative Court was denied on the
ground that the no administrative litiga-
tion may be brought [under the circum-

stances].

The Petitioner continued to appeal
the ruling. Yet, the Supreme Administra-
tive Court, in the rulings of. (93) Kan zi
No. 230 (2004) and (94) Cai Zi No. 1680
(2005), respectively, affirmed the dis-
missal and the rulings were final. The Pe-
titioner argues that the resolution, as was
applied in the aforementioned final rul-
ings, is susceptible to being inconsistent
with the protection of physical freedom
under Article 8 of the Constitution and the
right to litigation under Article 16 of the
Constitution.

(2) Petitioner Y was a parolee re-
leased from the Yun Lin Prison and was
subjected to a protective restriction order.
The Ministry of Justice subsequently
deemed the Petitioner to have commit-
ted serious violation of the Rehabilitation
Penalty Enforcement Act during parole,

and revoked the parole.
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The Petitioner disagreed and filed an
objection to the Taiwan Yun Lin District
Court. After the court dismissed the case,
the Petitioner appealed to the Taiwan
High Court Tainan Branch, which con-
firmed the dismissal in criminal judgment
(98) Kan Zi No. 24 (2009) on the ground
that the Petitioner has not served the re-
maining of the sentence(s). The dismissal
ruling was final. The Petitioner argued
that the disputed resolution and provision,
as applied in the aforementioned rulings,
were susceptible to being contradictory to
the protection of physical freedom under
Acrticle 8 of the Constitution and the right
to litigation under Article 16 of the Con-

stitution.
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J.Y. Interpretation No.682 ( November 19, 2010) *

ISSUE: Some rules of the Special Examination for Doctors of Chinese
Medicine provide that any examinee who scores zero points
for any subject, has an average score of less than 50 points for
professional subjects, scores less than 55 points for the subject
of internal medicine, or scores less than 45 points for any of
the other test subjects, does not pass the exam. Are such rules
unconstitutional ?

RELEVANT LAWS:

Articles 7, 15, 18, 23 and Article 86, Paragraph 2 of the Con-
stitution (F2 % - i~ % L7 F~ % L+ NiE~ F - L=
i~ % ~ L 2 % % - %) ; Judicial Yuan Interpretation
No. 547 (2002.06.28) ( # 2 A3 7T v = 2238 ) ;
Articles 2, 3, 9, 10, 11, 15, 19 and 22 of the Professionals and
Technologists Examinations Act ( & f* BEZ s Rl ¥
BER_ESFZ2FES %4 ES L ESF L - ES R
LT~ %L4E %L -05) ;5 Article 1 and 3 of the
Physicians Act (2009.05.13) (iﬁgé‘ﬂé - 1ES%Z0F)
Article 15, Section 2 of the Enforcement Rules of the Profes-
sionals and Technologists Examinations Act (as amended on
2001.07.23) (P #=a W (T k)4 L+t &= P - L =zpig
LT 2 BFPREL PG R TREN TR ST

*  Translated by Chi Chung.
** Contents within frame, not part of the original text, are added for reference purposes only.
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% - 18 ) , Article 10, Section 2 of the Enforcement Rules
of the Professionals and Technologists Examinations Act (as
amended on 2008.05.14) (4 + - #37 * tw p iz HF*
ZEPBEZ PN RS @RS ARy L iEY )
Article 3, Section 1 of the Regulations on Score Calculation
for the Professionals and Technologists Examinations ( %
PRER R SRR LR 2 R -
Article 9, Paragraph 3 of the Examination Rules on the Pro-
fessional and Technical Special Examination for Doctors of
Chinese Medicine (as amended on 2001.07.25) (4 -+ & =
S B A SRR N O Yl s -
41‘55 EF 3 R P) % 4 i%F % = 18 ) ; The Regulations on the
Professional and Technical Special Examination for Doctors
of Chinese Medicine (promulgated on 1962.02.23) (1 -+ -
EoN oA pEE AR FELEAR)  The
Regulations on the Qualification Screening Examination for
Doctors of Chinese Medicine (promulgated on 1962.03.23)
(T +-&#=z2 2 L=pgF2 Fijagriz)
The Regulations on the Preliminary Qualification Exami-
nation for Doctors of Chinese Medicine (promulgated on
1968.04.25) (7 + - &#w ? = pgpHhz ¥ %Eﬂ?%éﬁfﬁﬁ;
F AR
KEYWORDS:
the right to work (x i¥4# ) , the right to take examinations
(&% #14# ) , the freedom to choose an occupation (B%‘i ¥
p d ), statutory reservation ( ;# & %% ) - the principle

2

of proportionality ( +* ] & B ) , equal protection ( = %




# ) , the power to design and hold examinations ( % &4 ) ,
professions ( % F* Bk s ), Doctor of Chinese Medicine ( *#
¥ EF) quallflcatlon for practice ($#4 % & ﬁﬁ) Quallflcatlon
Screening ( # B ) , Senior Examlnatlon (%
tial Qualifying Examinations (& =% &) ,
tions ( 448+ ¥ ) , qualifications to take examinations ( /&
4 ¥ 1), test subjects (EEFL P )
determine who passes the examinations and who does not ( %
= ;%) the professional judgment ( & % Xi|%7) **
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Pé‘ ) Ini-
speCIaI examina-

, the standards used to

HOLDING: Article 15, Para-
graph 2 of the Enforcement Rules of
the Professionals and Technologists Ex-
aminations Act, as amended on July 23,
2001, stipulates: “Where, in the preceding
paragraph, the successful examinees are
determined by using a total average score
of not less than sixty or by a specific per-
centage of the total number of actual ex-
aminees in each category, if a candidate’s
score in any one of the examination sub-
jects is zero, or if his or her average score
in the professional subjects is less than
fifty, or if any score in a specific subject
fails to meet the minimum requirement,

that candidate shall be deemed to have
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failed the examination..” (The same text
appears in Article 10, Paragraph 2 of the
current Enforcement Rules, as amended
on May 14, 2008.) Article 3, Paragraph
1 of the Final Score Calculation Rules of
the Professionals and Technologists Ex-
aminations states: “An examinee passes
a professionals and technologists exami-
nation if his or her final score is more
than or equal to 60 points.... However,
an examinee does not pass the examina-
tion if he or she scores zero points for
any subject, has an average score of less
than 50 points for professional subjects,
or does not meet the minimum score
requirements for specific subjects....”
Article 9, Paragraph 3 of the Examina-
tion Rules of the Professional and Tech-
nical Special Examination for Doctors of
Chinese Medicine, as amended on July
25, 2001, states: “Any examinee who
scores zero points for any subject, has an
average score of less than 50 points for
professional subjects, scores less than 55
points for the subject of internal medi-
cine, or scores less than 45 points for any

of the other subjects tested, does not pass
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the exam...” The rules set out above are
consistent with the principles of statutory
reservation and proportionality under Ar-
ticle 23 of the Constitution, as well as the
right of equal protection under Article 7
of the Constitution. These rules are also
consistent with the protection of people’s
right to work under Article 15 of the Con-
stitution and the protection of people’s
right to take examinations under Article

18 of the Constitution.

REASONING: The people’s
right to work, as protected by Article 15

of the Constitution, entails the freedom
to choose and to pursue an occupation.
Whether particular restrictions on the
freedom to choose and to pursue an oc-
cupation imposed by a statute or a regu-
lation explicitly authorized by a statute
are constitutional is a question governed
by several standards of review on the
basis of their contents. Article 86, Para-
graph 2 of the Constitution states that the
qualifications for professional occupa-
tions shall be determined on the basis of

examinations administered by the Exami-
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nation Yuan. Thus the people’s freedom
to choose professional occupations is
restricted by the Constitution itself. The
right to take examinations under Article
18 of the Constitution not only guaran-
tees the people’s right to take examina-
tions to become qualified to serve as civil
servants, but also guarantees the people’s
right to take examinations to obtain li-
cense to work as professionals or techni-
cians, which is consistent with the Con-
stitution’s protection of the people’s right
to work. In order to realize the protection
of people’s right to take examinations un-
der the Constitution, the state is obliged
to establish an objective and fair exami-
nation system and to ensure the fairness
of the examination results. Should any
regulation on the qualification to take ex-
aminations or the method of examinations
constitute a limitation on the people’s
right to take examinations or the people’s
right to work, the regulation should not
be inconsistent with the constitutional
principles of statutory reservation, equal
protection, and proportionality. However,

adequate deference should be given to the
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Examination Yuan, as the Constitution
establishes the Examination Yuan and
requires the Examiners, appointed by the
President with the consent of the Legisla-
tive Yuan, to exercise independently the
power to design and hold examinations to
ensure a fair and objective examination
system. Fairness in qualification exami-
nations for professionals and technicians
requires that all individuals who pass
the examinations possess the necessary
knowledge and abilities. As a result, if
the regulations promulgated by the Ex-
amination Yuan with regard to qualifica-
tions to take examinations or methods of
examination involve professional judg-
ment about examinations, the regulations
should be given adequate deference so as
to conform to the constitutional spirit of
the “separation and coordination of five

powers.”

Article 1 of the Physicians Act
states that nationals of the Republic of
China who pass the physicians’ examina-
tion and receive the certificate of physi-

cian license accordingly may practice as
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144 J.Y. Interpretation N0.682

physicians. Article 2 of the Profession-
als and Technologists Examinations Act
defines professionals and technologists
as persons who are eligible to practice
their professions only after passing ex-
aminations and obtaining certificates in
accordance with laws and regulations.
Through Article 1 of the Physicians Act,
the Legislative Yuan classifies doctors of
Chinese Medicine as professionals, who
must obtain certificates of physician li-
cense in accordance with relevant statutes
and regulations. (see J.Y. Interpretation
No. 547). Article 15 of the Professionals
and Technologists Examinations Act stip-
ulates: “Regulations governing the differ-
ent Special Examination for Professionals
and Technologists shall be submitted by
the Ministry of Examination to the Ex-
amination Yuan for approval (Paragraph
1). The examination regulations referred
to in the preceding paragraph shall cover
the grades and levels of examinations,
as well as the qualifications for the dif-
ferent examination categories and the
required examination subjects (Paragraph
2).” Article 19 of the Professionals and
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Technologists Examinations Act consists
of three paragraphs. Paragraph 1 states:
“with due regard to the different grades
or categories of examinations, success-
ful examinees in the Professionals and
Technologists Examinations may be
determined by their having passed each
test subject, or by their achieving a total
average score of not less than 60, or by
a specific percentage of the total number
of actual examination candidates in each
category.” Paragraph 2 states: “the spe-
cific method of determining examination
qualifiers with regard to the above shall
be submitted by the Ministry of Exami-
nation to the Examination Yuan for ap-
proval.” Paragraph 3 states Regulations
governing the calculation of total scores
for Professionals and Technologists Ex-
aminations shall be submitted by the
Ministry of Examination to the Examina-
tion Yuan for approval.. The test subjects
and the standard used to determine who
passes the Professionals and Technolo-
gists Examinations concern whether par-
ticular individuals may obtain licenses to

work as professionals or technologists;
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146 J.Y. Interpretation N0.682

thus, they constitute limitations on the
people’s right to work and right to take
examinations. However, the test subjects
and the standard used to determine who
passes the examinations involve profes-
sional judgment about examinations. As
they involve professional judgment about
examinations, not only may the Legisla-
tive Yuan legislate on such matters; the
Examination Yuan may also promulgate
administrative regulations on the basis
of statutory authorization. In addition to
setting out the three standards that may
be used to determine who passes the ex-
aminations, i.e., “achieving a score of 60
points on each and every test subjects,”
“achieving an average score of 60 points
for all test subjects,” and “achieving an
average score better than a set percentage
of all examinees,” the Professionals and
Technologists Examinations Act explic-
itly authorizes the Examination Yuan to,
in accordance with its jurisdiction and
professional judgment, promulgate sup-
plemental regulations for all profession-
als and technologists examinations with

regard to the methods used to determine
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who passes these examinations, the rules
that govern these examinations (including
those related to the level and classifica-
tion of examinations, the qualifications
required to take examinations, and the
test subjects), and the calculation of ex-
amination scores. The legislative intent
is to authorize the Examination Yuan to
exercise its professional judgment to de-
termine, for various examinations, the ap-
propriate standards of passing by which
the state may ensure that all examinees
who pass examinations possess the nec-
essary knowledge and abilities. With the
statutory authorization set out above, Ar-
ticle 15, Paragraph 2 of the Enforcement
Rules of the Professionals and Technolo-
gists Examinations Act, as amended on
July 23, 2001 by the Examination Yuan,
states: “For those whose total score has
reached 60 points for qualification, ... if
any tested subject of the examinations
should be zero point, the average score of
the professional subjects is less than 50
points, or the score of specially designat-
ed subject(s) does not meet the minimum

requirement, they shall all be deemed
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to be not qualified.” (The same text also
appears in Article 10, Paragraph 2 of the
current Enforcement Rules, as amended
on May 14, 2008.) Article 3, Paragraph
1 of the General Score Calculation Rules
of the Professionals and Technologists
Examinations states: “... Among those
qualified who have reached the general
score of 60 points, ... as long as there is
a zero point on any tested subject, or the
average score of the professional sub-
jects is less than 50 points, or the score
of specially designated subject(s) does
not meet the minimum requirement, they
shall all be disqualified....” Article 9,
Paragraph 3 of the Rules of the Profes-
sionals and Technologists and Traditional
Chinese Medicine Doctor Examination,
as amended on July 25, 2001, states: “For
the score on any of the test subject that
is zero point or professional subjects that
is less than 50 points in average, or the
internal medicine of the Traditional Chi-
nese Medicine that is less than 55 points,
or any of the other professional subjects
that is less than 45 points, they shall all

be disqualified.” (All these provisions are



referred to hereinafter as “disputed provi-
sions.”) The disputed provisions, requir-
ing that a successful examinee may not
obtain zero points for any subjects, that a
successful examinee’s average score be
no less than 50 points, and that a success-
ful examinee’s score for specific subjects
should meet minimum requirements,
provide more specific contents to the
more general standard that “anyone who
achieves an overall score of 60 points
passes the examination” as applied in the
Special Examination for Doctors of Chi-
nese Medicine. Therefore, the disputed
provisions do not violate the principle of
statutory reservation under Article 23 of

the Constitution.

Many patients in this country rely
on doctors of Chinese medicine. As de-
cades ago few formal schools of Chinese
medicine existed, for the purpose of se-
lecting qualified Chinese medicine doc-
tors to meet the needs of the society, the
Examination Yuan, authorized by the Ex-
aminations Act at the time, promulgated

the Rules on Special Examination for
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Doctors of Chinese Medicine on Febru-
ary 23, 1962; the Measures on the Quali-
fication Screening Examination for Doc-
tors of Chinese Medicine on March 23 of
the same year; and the Rules on the Ini-
tial Qualifying Examination for Doctors
of Chinese Medicine on April 2, 1968.
Pursuant to these regulations, examinees
with various educational backgrounds
and experiences could take three different
kinds of examinations: Special Examina-
tions, Certification Examinations, and
Preliminary Qualification Examinations.
Only those who pass the Special Exami-
nation or Certification Examination are
qualified to practice as doctors of Chinese
medicine. Later, as the society changed,
more universities and independent col-
leges began to educate doctors of Chinese
medicine, which is a result of the Leg-
islative Yuan’s policy decision, but the
Legislative Yuan still enacted Article 3,
Section 3 of the Physicians Act to allow
those who pass the Initial Qualifying Ex-
aminations to take the Special Examina-
tion. As such a rule allows the individuals

who do not possess an academic degree
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from a department of Chinese medicine
but take courses required for Chinese
medicine or obtain a degree in Chinese
medicine to take examinations to become
licensed to practice Chinese medicine,
Article 3, Section 3 of the Physicians Act
is consistent with the protection of the
people’s right to take examinations under
Article 18 of the Constitution. Pursu-
ant to Article 3, Section 3 of the Physi-
cians Act, the Examination Yuan holds
two kinds of examinations for doctors
of Chinese medicine. Examinees who
have already received formal education
in Chinese medicine may take the Senior
Examinations for doctors of Chinese
medicine, while examinees who have
not received formal education in Chinese
medicine may take the Special Exami-
nation for doctors of Chinese medicine.
The Examination Yuan duly promulgates
the disputed provisions pursuant to the
authorization of the Professionals and
Technologists Examinations Act and on
the basis of its professional judgment.
The standards used to determine who

passes the Special Examinations and who
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does not are a rational means used to de-
termine whether particular examinees are
qualified to work as doctors of Chinese
medicine. Therefore, such standards are
consistent with the principle of propor-
tionality under Article 23 of the Constitu-
tion, the protection of the people’s right
to work under Article 15 of the Constitu-
tion, and the protection of the people’s
right to take examinations under Article
18 of the Constitution.

The guarantee of people’s right to
equal protection under Article 7 of the
Constitution is intended to prevent leg-
islative arbitrariness and unreasonable
differential treatment. For a statute or
regulation to meet the equal protection
requirement, the purpose of the differen-
tial treatment must be constitutional, and
enough degree of nexus must exist be-
tween the classification set out in the reg-
ulation and the objectives that the regula-
tion seeks to achieve. For examinees with
various academic backgrounds and work
experiences, the Examination Yuan holds

three different examinations. Although
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such differences in the knowledge tested
and the minimum requirements may con-
stitute limitations on the people’s rights
to choose occupations and to take exami-
nations, the manner in which examina-
tions are held involves the professional
judgment about examinations. Therefore,
as long as the classification is rationally
related to the purpose of evaluating the
knowledge and ability of the examinees,
classification itself does not violate the
principle of equal protection. Article 3 of
the Professionals and Technologists Ex-
aminations Act divides Professionals and
Technologists Examinations into three
levels—senior, junior, and elementary—
and authorizes the Examination Yuan to
hold Special Examinations correspond-
ing to these three levels to meet special
needs. Articles 9, 10, and 11 of the same
Act stipulate the qualifications, including
both academic backgrounds and work ex-
periences, required to take examinations.
Avrticle 22 further stipulates explicitly that
depending on the needs of the particular
kinds of professionals and technologists,

additional training or education may be
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required after examinees pass examina-
tions, and examinees may be licensed to
work as professionals or technologists
only after successfully completing this
additional training or education. All of
these rules imply the following policy
consideration: Although professionals
and technologists should be selected by
the Examination Yuan through fair exam-
inations held in accordance with the law,
all methods of examination, including
written examination, oral examination
(interviews), on-site examination, review
of publications, and review of diploma
and work experience, cannot perfectly
ascertain the professional abilities of ex-
aminees. In addition, professionals’ and
technologists’ abilities and ethics must be
cultivated by systematic education and
cannot be ascertained through examina-
tions only. Therefore, for the purpose
of ensuring that the examinees that pass
examinations have adequate professional
abilities, the Legislative Yuan enacted the
aforementioned articles in the Profession-
als and technologists Examinations Act,

offering examinations for individuals
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with specific academic backgrounds and
requiring additional training or learning.
The purpose was to establish a reason-
able examination system for profession-
als and technologists. Pursuant to Article
3 of the Physicians Act and the relevant
rules in the Professionals and Technolo-
gists Examinations Act, the Examination
Yuan divides the examinations for doc-
tors of Chinese medicine into senior ex-
aminations and special examinations, and
promulgates different examination rules
with respect to the test subjects and the
standards used to determine who passes
the examinations and who does not, tak-
ing account of the fact that the examinees
of these two examinations differ in their
education and training in Chinese medi-
cine. In addition, the requirement of Arti-
cle 9, Section 3 of the Examination Rules
on the Special Examination for doctors of
Chinese Medicine, which states that suc-
cessful examinees must receive at least
55 points for Chinese Internal Medicine
and at least 45 points for other profes-
sional subjects, is a professional judg-

ment made by the Examination Yuan in
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accordance with the legal procedure, and
is rationally, instead of arbitrarily, related
to the purpose of the Special Examina-
tion for doctors of Chinese medicine—
identifying examinees who have the
knowledge, techniques, and ability to
practice as doctors of Chinese medicine.
For this reason, the aforementioned rules
promulgated by the Examination Yuan do
not violate the principle of equal protec-

tion under Article 7 of the Constitution.

In conclusion, the disputed regula-
tions are consistent with the principle of
statutory reservation and the principle of
proportionality under Article 23 of the
Constitution, as well as the right of equal
protection under Article 7 of the Con-
stitution. These rules are also consistent
with the protection of people’s right to
work under Article 15 of the Constitution
and right to take examinations under Ar-
ticle 18 of the Constitution.

Justice Tzu-Yi Lin filed concur-ring
opinion.

Justice Yeong-Chin Su filed concur-
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ring opinion.

Justice Sea-Yau Lin filed concur-
ring opinion.

Justice Shin-Min Chen filed dis-
senting opinion.

Justice Mao-Zong Huang filed dis-
senting opinion,

Justice Chen-Shan Li filed dissent-
ing opinion in part, in which Justice Yu-
hsiu Hsu and Justice Chun-Sheng Chen

joined

EDITOR’S NOTE:

Summary of facts:The petitioner
took the Special Examination for doctors
of Chinese medicine in 2002. Although
he achieved an overall average score of
more than 60 points, his scores on two
subjects, “Traditional Chinese Internal
Medicine” and “Traditional Chinese
Medicine Diagnostics”, failed to meet the
minimum passing requirements set out in
Article 9, Paragraph 3 of the Examination
Rules on the Special Examination for
doctors of Chinese medicine. As a result,

the petitioner failed to pass the exam.
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The petitioner filed a request to the
Ministry of Examination for reviewing
his scores on all the test subjects. After
reviewing and checking the petitioner’s
answer sheets and scorecards, no errors
were found. The Ministry of Examination
then notified the petitioner of the review

results.

Unsatisfied with the disposition by
the Ministry of Examination, the peti-
tioner brought an administrative appeal
to the Examination Yuan but the case was
dismissed. The petitioner then appealed
but the Taipei High Administrative Court
ruled against the petitioner. The peti-
tioner then appealed but the Supreme
Administrative Court again ruled against
the petitioner. Believing that several then
applicable regulations, i.e., Article 15,
Paragraph 2 of the Enforcement Rules
of the Professionals and Technologists
Examinations Act, Article 3, Section 1 of
the Final Score Calculation Rules of the
Professionals and Technologists Exami-
nations, and Article 9, Paragraph 3 of the

Examination Rules of the Professionals
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and Technologists and Doctors of Chi-
nese medicine Examination violated the
constitutional principles of equal protec-
tion and statutory reservation and, there-
fore, adversely affected the petitioner’s
right to work, the petitioner filed for in-

terpretation.
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J.'Y. Interpretation No0.683 ( December 24, 2010 ) =

Is it unconstitutional for labor insurance cash payment not be-
ing made within ten days since the receipt of application and
without the addition of delayed interests?

RELEVANT LAWS:

Article 153, Paragraph 1 and the front paragraph of Article
155 of the Constitution ( &2 % - 7 1 t = iF % - 3 ~ %
- B I L3 iEwE) ;5 Article 10, Paragraph 8 of the Amend-
ments to the Constitution ( 325> % Lg% ~38 )
Avrticles 17 of the Labor Insurance Act ( % 1 &' 1% &) % + =
i£)  Article 57 of the Enforcement Rules of the Labor Insur-
ance Act, amended and promulgated on September 13, 1996 ( ¥
FARANALT E4 D L pRBEFF 2 F IR EE

Bl % T L= 0E) .

KEYWORDS:

fundamental national policies to protect laborers under the Con-
stitution ( & /2 % 4 1 2 A~ B KX ) , social insurance ( 4+
¢ ' ) , labor insurance ( % 1 #%*& ) , labor insurance pay-
ments ( % 1 %*% % & ) , delayed payment ( ¥& 2t & )
delayed interest (#&z£ 4] 4, ) | late fee (iF 5 &) **

*

Translated by Prof. Dr. Ming Woei Chang.

** Contents within frame, not part of the original text, are added for reference purposes only.




HOLDING: Article 57 of the
Enforcement Rules of the Labor Insur-

ance Act, amended and promulgated on
September 13, 1996, stipulates: “Once
the application for cash payment by the
insured or his/her beneficiaries is com-
pleted and approved for disbursement, the
insurer shall disburse the payment within
ten days since the date the application is
received.” The purpose is to prompt the
labor insurer complete the cash payment
of labor insurance as soon as possible,
and to protect the livelihood of the in-
sured laborers or their beneficiaries in the
aftermath of the insured incidents, and is
in compliance with the fundamental na-
tional policies of labor protection under

the Constitution.

REASONING: Paragraph 1
of Article 153 of the Constitution stipu-
lates: “The State, in order to improve the
livelihood of laborers and farmers and
to improve their productive skills, shall
enact laws and carry out policies for their
protection.” The front paragraph of Ar-
ticle 155 stipulates: “The State, in order

to promote social welfare, shall establish
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a social insurance system.” Article 10,
Paragraph 8 of the Amendments to the
Constitution also mandates the State to
put emphasis on social welfare services
from social insurance. Therefore, the
State shall establish a social insurance
system to jointly undertake the risk of
possible losses resulting from their lives
or occupations. To realize this consti-
tutional mandate, the legislative body
enacts the Labor Insurance Act to ensure
that laborers can promptly get various
insurance payments in light of the oc-
currence of insurance incidents, so as to
protect the livelihood of the laborers and

to promote social security.

Article 57 of the Enforcement Rules
of the Labor Insurance Act, amended
and promulgated on September 13, 1996,
stipulates: “Once the application for cash
payment by the insured or his/her benefi-
ciaries is completed and approved for dis-
bursement, the insurer shall disburse the
payment within ten days since the date
the application is received.” The purpose
is to prompt the labor insurer complete

the cash payment of labor insurance as
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soon as possible, and to protect the liveli-
hood of the insured laborers or their ben-
eficiaries in the aftermath of the insured
incidents, and does not contravene the
fundamental national policies of labor
protection under the Constitution. With
regard to how the insured laborers or
their beneficiaries may seek remedy for
damages resulting from the culpable de-
layed payment by the insurers, it should
be pointed out that while the legislators
have the naturally evolved authority, yet
based on the aboveindicated fundamental
purpose under the Constitution for labor
protection, they should certainly weigh in
the progresses of social security mecha-
nism, coordinate with the development of
other social insurance systems, and make
reference to the provisions on late fees
and provisional suspension of insurance
payment under Article 17 of the Labor
Insurance Act so as to review constantly
how the status of laborers can be im-

proved in the labor insurance relations.

Justice Sea-Yau Lin filed concur-
ring opinion.

Justice Tzong-Li Hsu filed concur-
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ring opinion.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed dis-

senting opinion in part.

EDITOR’S NOTE:
Summary of facts:

1. The Petitioner’s spouse, X, died on
August 21, 1998 and the Petitioner
filed a death benefit claim under Article
64 of the Labor Insurance Act. The
Bureau of Labor Insurance (hereinafter
BLI), based on then effective Article
18 of the Enforcement Rules of the
Labor Insurance Act, rejected the
claim on the ground that the company
X worked for before her death had
failed to pay the insurance premium,
thus resulting in its entire employees
being withdrawn from the labor
insurance since September 30, 1997.
The Petitioner subsequently petitioned
a constitutional interpretation and
the Grand Justices rendered J.Y. Int-

erpretation No. 568 on November 14,
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2.

2003, holding that by withdrawing
the insured from the insurance due to
premium payer’s failure to pay, the
above-indicated Enforcement Rules
have added items not provided under
the statute and thus contravened the
Constitution. The Petitioner then
filed for a reexamination based on the
this J.Y. Interpretation, and after its
review, the BLI agreed to reinstate the
status of X’s labor insurance until the
date of her death, and approved the
disbursement of her insurance benefits

on March 2, 2004.

The Petitioner asserted that under
Article 57 of the Enforcement Rules of
the Labor Insurance Act, as amended
and promulgated on September 13,
1996, delayed interests should be
added for the BLI’s non-payment until
March 2, 2004. The BLI, however,
rejected the request, claiming that
there was no delay. Having gone
through the administrative litigation,
the case was finally dismissed by the
Supreme Administrative Court ((98)
Pan Tzu No. 654 Judgment (2009)).
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The Petitioner then filed the present
interpretation.
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J.'Y. Interpretation N0.684 (January 17, 2011 ) =

ISSUE: Is a student who claims that his/her rights are violated by a
university’s administrative decision other than an expulsion or
similar decision entitled to bring administrative appeal and liti-
gation against the decision ?

RELEVANT LAWS:

Article 16 of the Constitution ( & = % -+ = i ) ;J. Y. In-
terpretation Nos. 380, 382, 418, 462, 563, 626, 653, and 667
(P23 O ~%= 255z - ~5

Sr 2B %I 2B NF 2 2B NF AT 2%
25 R .
KEYWORDS:

right to administrative appeal ( ¥ kg # ) , right to litigation
(#7248 ) ,J. Y. Interpretation No. 382 (f# 3 % = ~ = 55
f2$ ) , expulsion (i¥% ) , right to education ( % % ¥ 2. {§
41) , significant impact ( £ + 824%) , administrative decision
( {7 ¥z i/ ) , other constitutional rights ( # s & & 441 ) |
Where there is a right, there is a remedy ( #4177 3 fcid) |
university self-government ( = § p ;j5) **

* Translated by C. L. Chen
** Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING: When a university
makes administrative decisions or other

public authority measures for realizing
educational purposes of seeking academic
truth and cultivating talents or for main-
taining the campus order, if the decisions
or measures infringe the student’s right to
education or other constitutional rights,
even if the decisions or measures are not
expulsions or similar decisions, based on
the mandate that where there is a right,
there is a remedy under Article 16 of the
Constitution, the student whose right has
been infringed shall be allowed to bring
administrative appeal and litigation and
there is no need to place special restric-
tions. To this extent, the holding of J. Y.
Interpretation No. 382 is hereby modified.

REASONING: Article 16 of
the Constitution guarantees the people

the right to administrative appeal and the
right to litigation. When the rights of an
individual are violated by public author-
ity, the individual may duly bring admin-
istrative appeal and litigation to seek ad-

equate remedies (see J. Y. Interpretation
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Nos. 418 and 667). This right to remedy
may not be deprived of merely because of

the status of the individual.

On the question of whether people
who, as students, are subject to schools’
actions may bring administrative appeal
and litigation, J. Y. Interpretation No. 382
holds the view that it depends on the con-
tents of the actions. For an expulsion or
similar decision based on enrollment rules
or disciplinary regulations and sufficient
to alter the student status of a student and
to hinder the student’s opportunity to re-
ceive education, because it has significant
impact on the individual’s constitutional
right to education, it constitutes the ad-
ministrative decision under the Adminis-
trative Appeal Act and the Administrative
Litigation Act and, therefore, the student
may bring administrative appeal and
litigation against it. As to the school’s
actions against a student necessary for
maintaining the campus order or realizing
educational purposes and do not infringe
the right to education, such as recording

a demerit or reprimand, the student can
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only appeal within the school and is not
allowed to bring administrative appeal
or litigation. However, when a university
makes administrative decisions or other
public authority measures for realizing
educational purposes of seeking academic
truth and cultivating talents or for main-
taining the campus order, if the decisions
or measures infringe the student’s right to
education or other constitutional rights,
even if the decisions or measures are not
expulsions or similar decisions, based on
the mandate that where there is a right,
there is a remedy under Article 16 of the
Constitution, the student whose right has
been infringed shall be allowed to bring
administrative appeal and litigation and
there is no need to place special restric-
tions. To this extent, the holding of J. Y.
Interpretation No. 382 is hereby modified.

Teaching, research, and students’
freedom of learning at university are
all protected by the Constitution and a
university is entitled to the right of self-
government to the extent permitted by

law (see J. Y. Interpretation No. 563).
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To prevent academic freedom from the
undue interference of the state, not only
the administrative supervision should
be considerably restricted (see J. Y. In-
terpretation No. 380) but the legislature
may regulate university affairs only to
a reasonable extent (see J. Y. Interpreta-
tion Nos. 563 and 626). The agencies or
courts that hear administrative appeal or
administrative litigation cases brought by
university students should, based on the
principle of university self-government,
to an adequate extent defer to the profes-
sional judgment of universities (see J. Y.

Interpretation No. 462).

Separately, one of the petition-
ers argues that Article 4, Paragraph 1 of
the Administrative Litigation Act vio-
lates Article 16 of the Constitution and
is inconsistent with J. Y. Interpretation
No0.653. This part of the petition does not
specifically indicate how the provision
contravenes the Constitution objectively
but merely disputes the appropriateness
of fact-finding and law-application of the

courts from a personal subjective per-
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spective and, therefore, does not satisfy
the requirement set forth in Article 5,
Paragraph 1, Subparagraph 2 of the Con-
stitutional Interpretation Procedure Act.
According to Article 5, Paragraph 3 of the
Constitutional Interpretation Procedure
Act, this part of the petition shall be dis-

missed.

Justice Chen-Shan Li filed concur-
ring opinion.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Tzong-Li Hsu filed concur-
ring opinion.

Justice Ching-You Tsay filed con-
curring opinion.

Justice Yu-hsiu Hsu filed concurring
opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Shin-Min Chen filed dis-

senting opinion in part.
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EDITOR’S NOTE:
Summary of facts:

1. Petitioner X was a first year master’s
student at a graduate school of a
university. In the first semester

of the 2008-09 academic year, he

attempted to select a course entitled

“Corporate Governance and Business

Development” offered at the EMBA

program by another college of the

university. The university rejected
this class selection on the ground that
the petitioner was not a student of the

EMBA program. After the petitioner

went through the appeal within the

university, administrative appeal and
administrative litigation but the cases
were all dismissed for lack of legal

conformity, he filed this petition.

2. Petitioner Y was a fourth year master’s
student at another graduate school of
the same university. On March 16,
2004, he sought the permission from
the Extracurricular Activities Section
of the Office of Student Affairs to put

up on campus the poster in support of
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a certain candidate during the period
of an election of public officials. The
university rejected his application on
the ground that the act would violate
national laws. After the petitioner
went through the appeal within the
university, administrative appeal and
administrative litigation but the cases
were all dismissed for lack of legal

conformity, he filed this petition.

3. Petitioner Z was a sophomore at the

Department of Tourism Industry of
a private institute of technology. In
the end of the second semester of the
2002-03 academic year, he requested
the teacher of an obligatory course to
reschedule the final examination to
an earlier date because of the conflict
of schedule between the original
date of the examination and the date
of the tourism Japanese tour guide
examination of 2003, and the teacher
agreed. However, subsequently, the
teacher failed him in the course and, as
a result, the petitioner could not gra-

duate in 2003. The petitioner argued
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that the evaluation was not just and
adversely affected his graduation, and
after going through appeal within the
university and administrative litigation
but the cases were all dismissed, he

filed this petition.
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J.Y. Interpretation No.685 ( March 4, 2011) *

ISSUE:

Is the administrative fine without a cap for the failures of a busi-
ness entity, which has entered into a contract with a cooperative
store to provide goods for sale, to issue uniform invoices to the
customers of the cooperative store and to obtain invoices from
the cooperative store in contravention of the Constitution ?

RELEVANT LAWS:

Articles 15, 19 and 23 of the Constitution ( &/ % - 7 % »

% L4 iEe % - L = %) ;LY. Interpretations Nos. 252,
397, 607, 620, 622, 625, 635, 641, 642, 660 and 674 ( 7 ;% I~
CETERMBEREFF I CFZ24 -8 520"

LN S Q) T M s JEE S i JIN H SN
EHE I AN A S/ AN AN OL - 2 - B
Value-Added and Non-Value-Added Business Tax Act: Article
2, Subparagraph 1; Article 3, Paragraph 1; Articles 14-16 Ar-
ticle 19; Article 32, Paragraph 1; Article 33 and Article 35 of
the Value-Added and Non-Value-Added Business Tax Act ( 4c

BEAZ A B F ERE S D ES - R 0EF - IE
FrtwiEsFLTESFLIAESF L4 0E B2 D 0E
F-7 s %=Lz = L7 0%) ;5 Article 44 of the Tax

Levy Act (AL 4F #&#ci> % » - » i% ) ; Administrative In-

* Translated by Professor Chun-Jen Chen.
** Contents within frame, not part of the original text, are added for reference purposes only..




KEYWORDS:
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terpretation of the Ministry of Finance, Tai-Cai-Shui-Tze No.
761126555 (April 2, 1988)(abolished on March 19, 2009) ( p4
FeR= Lo Fw P D p S fRF RS- - 22T T T
B (4Lt ~&F=Z 2 L4 p i) ) 5 Administrative In-
terpretation of the Ministry of Finance, Tai- Cai-Shui-Tze No.
910453902 (June 21, 2002) (pfpedng - &= % = L+ - p
cMfF %4 - 021 =4 0= %5 ) ; Resolution of the
First Joint Meeting of Chief Judges and Judges of the Admin-
istrative Court in July, 1998 ( fFrciz e~ L+ = &£ = ¥ > &
- AR GEE TR § RIAGR)

value-added (4c @] ) , business tax (¥ %£42) ,tax (f) ,
levy (#xiz) , administrative fine ( {7 #c§) ) , business entity
(% % + ), for-profit enterprise ( § 41 % % ) , statutory
taxpayer (  f& 3%& 3% 4 ), uniform invoice ( *t- 3 & ),
property right ( B4 # 48 ) , principle of proportionality ( +* &
R R ) , principle of taxation by law (fefiz =1 &) **

HOLDING: The Adminis-trative BRFE L ¢ Mty Fa R4 L -
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the Administrative Court (now reorga-
nized as the Supreme Administrative
Court) in July, 1998, in the relevant part,
stating that, regardless of whether the
opposite party of a transaction files a tax
return in accordance with the amount of
the invoices issued, the obligation of pro-
viding a make-up payment for the busi-
ness entity, which sells goods or services,
remains unaffected. These rulings are
both consistent with the legislative in-
tent of the Value-Added and Non-Value-
Added Business Tax Act (the Business
Tax Act was renamed as the Value-Added
and Non-Value-Added Business Tax Act
on July 9, 2001, hereinafter referred to
as the Business Tax Act.) Article 2, Sub-
paragraph 1; Article 3, Paragraph 1, and
the first half of Article 32, Paragraph 1 of
the Business Tax Act and are not in con-
travention of the principle of taxation by

law under Article 19 of the Constitution.

Article 44 of the Tax Levy Act, as
amended on January 24, 1990, imposes
an administrative fine of five percent of

the verified sum of the total amount of
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sales which should have been made with
invoices when no invoice was given to,
or obtained from, the for-profit enter-
prise, which should by law have given an
invoice to, or should have obtained an in-
voice from the opposite party of the trans-
action and yet has failed to do so. The ad-
ministrative fine thus imposed contains no
ceiling of a reasonable maximum amount
and hence renders statutory taxpayers in
individual cases liable to suffer evident
harshness of administrative punishments.
The administrative fines imposed under
Article 44 of the Tax Levy Act exceed the
degree of necessity of administrative fines
and are therefore in contravention of the
principle of proportionality under Article
23 of the Constitution and of the consti-
tutional guarantee of people’s property
rights under Article 15 of the Constitution

and shall no longer be applicable.

REASONING: 1. The Ad-
ministrative Interpretation of the Minist-

ry of Finance, Tai- Cai-Shui-Tze No.
910453902 (June 21, 2002) and the reso-
lution of the First Joint Meeting of Chief

Judges and Judges of the Administrative
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Court in July, 1998, in the relevant part,
stated that regardless of whether the op-
posite party of a transaction files a tax
return in accordance with the amount of
the invoices issued, the obligation of pro-
viding a make-up payment for a business
entity, which sells goods or services, re-

mains unaffected.

Article 19 of the Constitution ma-
ndates that nationals have the duty to
pay tax in accordance with the law. The
constitutional mandate stipulates that
when the state imposes the duty to pay
tax upon nationals or gives nationals tax
benefits, there shall be a statutory basis
which prescribes the elements of taxation
such as the subject of taxation, the object
of taxation, the relationship delineating
how the object of taxation belongs to the
subject of taxation, the tax basis, the tax
rate, the method of levy and the taxable
period. However, the agency-in-charge
has the power to interpret laws which are
within the domain of its legal authority,
so long as the interpretation is conducted
in accordance with the principles of the

Constitution and with the relevant legisla-
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tive intent and with the general methods
of statutory interpretation. Hence the
interpretation thus made is not in contra-
vention of the principle of no tax levy in
the absence of law. (See Judicial Yuan
Interpretations Nos. 607, 625, 635, 660
and 674.) The legal opinions expressed by
the Supreme Administrative Court in the
form of resolutions are also not in con-
travention of the principle of no tax levy
in the absence of law. (See Judicial Yuan
Interpretations Nos. 620 and 622.)

With regard to the fulfillment of the
duty to pay tax, the subject of taxation,
the object of taxation, and the relationship
delineating how the object of taxation be-
longs to the subject of taxation shall be as-
certained first before determining whether
the statutory taxpayer has paid the tax in
accordance the law or has failed to do so.
A third party, of course, cannot pay the tax
on behalf of, and under the name of, the
statutory taxpayer under law. Although,
unless it is prohibited by the tax law, it
is not illegal to pay the tax on behalf of
a statutory taxpayer when the law makes

it clear who the statutory taxpayer is, the
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legal status of the statutory taxpayer shall
not be altered by any contract. Thus, if
the “tax” was paid by any-one other than
the statutory taxpayer, the “tax” so paid
will give rise to the issue whether the
government shall return the “tax”. Unless
the tax law stipulates otherwise, a statu-
tory taxpayer shall not be deemed to have
fulfilled his tax obligation and there shall
be no exemption for, or relinquishment
of, his responsibility to pay the tax merely
because a third party paid the “tax” under
its own name to the government treasury.
In other words, neither the recipient of the
government treasury nor the factual con-
sequences of tax collections and makeup
payments shall be able to alter the subject
of taxation, the object of taxation, and the
determinations of the subject of taxation
and the object of taxation, all of which
are expressly prescribed by the tax law.
In order to be consistent with the above-
mentioned principle of taxation by law,
the question whether the tax obligation is
fulfilled in accordance with the law and
the Constitution shall be determined by
whether, and how, the statutory taxpayer
fulfills his tax obligation, and shall not be
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determined only by the recipient of the
tax or by the factual consequences for the

government treasury.

Article 2, Paragraph 1 of the Busi-
ness Tax Act prescribes that, the “Statutory
taxpayers of the business tax are as fol-
lows: 1. Business entities that sell goods
or services.” Article 3, Paragraph 1 of the
Business Tax Act prescribes that, “The
definition of sale of goods is the transfer
of ownership of goods to another or oth-
ers for a consideration.” Article 32, the
first half of Paragraph 1 of the Business
Tax Act prescribes that, “For the ‘Table
of the Time Limits for Issuing Documen-
tary Evidence of Sales’ under this Act,
the business entities of a special nature or
small business entities may be exempted
from issuing uniform invoices, and may,
instead, issue ordinary receipts.” Accord-
ingly, when the state imposes tax obliga-
tions of the business tax on its nationals,
it expressly prescribes in the Business Tax
Act the subject of taxation, the object of
taxation, the determinations of the object
of taxation as contrasted with the subject

of taxation, and the duty to cooperate,
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such as to issue invoices, owed by the
statutory taxpayers of the Business Tax

(business entities).

The Administrative Interpretation of
the Ministry of Finance, Tai-Cai-Shui-Tze
No. 910453902 (June 21, 2002) stated
that, “Although the businesses conducted
by X company in its cooperative stores
are similar to those conducted in sale
units of a department store and although
both share the same characteristics,
namely that the commissions were stipu-
lated by contracts and were calculated in
accordance with a certain portion of the
total sales, the proceeds of the sale[s] of
goods in cooperative stores were collected
by X company, the transactions shall be
deemed as the sales of X company, and by
law X company shall issue the invoices to
the purchasers.” (hereinafter referred to
as the Interpretation) The Interpretation
made it clear that if the businesses entities
themselves sold the goods and the pro-
ceeds of the sales were collected by them
directly from the purchasers, this arrange-
ment should constitute “the transfer of

ownership of goods to another or others
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for a consideration” and the businesses
entities shall be deemed to be the sellers
of the goods. The cooperative stores did
not participate in the transfer of the own-
ership of the goods to others conducted by
the business entities in order to obtain the
consideration and therefore they should
not be deemed as the sellers of the goods.
Pursuant to Article 2, Paragraph 1; Article
3, Paragraph 1; Article 32, Paragraph 1
of the Business Tax Act, it is the business
entities who shall issue invoices to the
purchasers for the goods they sold. Under
the Administrative Interpretation of the
Ministry of Finance, Tai-Cai-Shui-Tze
No. 761126555 (April 2, 1988) (abolished
on March 19, 2009) [hereinafter referred
to as Interpretation No. 761126555], when
a department store is run in the business
mode of leasing its sale units to leasees,
it is the department store not its leasees
that shall issue invoices to customers, as
it is the former not the later that sells the
goods to the purchasers and collects the
proceeds and hence falls under the statuto-
ry definition of the “transfer of ownership
of goods to an other or others for a con-

sideration.” Accordingly, Interpretation
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No. 761126555 stated that pursuant to the
foregoing provisions of the Business Tax
Act, the department store shall be deemed
a business entity which in turn shall issue
invoices to the purchasers. Because of the
business modes of department stores and
ordinary stores, the determination of who
bears the responsibility of issuing invoic-
es may vary. The Interpretations at issue
did not impose additional tax obligations
without a legal basis and were not in
contravention of the principle of taxation
by law under Article 19 of the Constitu-
tion and of the principle of equality under
Article 7 of the Constitution. Moreover,
Interpretation No. 761126555 stated that
only when the business entities them-
selves sell goods and collect the proceeds,
shall they issue invoices to the purchasers
in accordance with laws and regulations.
Interpretation No. 761126555 did not
restrict the selection of business modes.
Therefore, there is no issue of restricting

the freedom of business.

The value-added business tax is
the tax on the difference, i.e., the added

value, for the sale of goods or services in



manufacturing, furnishing, or distribut-
ing stages after costs are deducted. (See
Judicial Yuan Interpretation No. 397.)
Pursuant to Articles 14, 15, 16, 19, 33 and
35 of the Business Tax Act, the valuead-
ded tax is calculated by the difference
between the amounts of the periodically
filed sales and the costs evidenced by the
detailed chart of the uniform invoices as
well as other documents. After the cal-
culation, the amount of business tax due
or overpaid in the given period is thus
determined. (See Judicial Yuan Interpreta-
tion No. 660. See also Article 29 of the
Implementation Rules of the Value-Added
and Non-Value-Added Business Tax Act.)
Accordingly, the prevailing value-added
business tax is a multi-period sales tax
which levies the added value of a selling
period. The business entities conducting
business transactions in a given selling
period are statutory taxpayers. The reso-
lution of the First Joint Meeting of Chief
Judges and Judges of the Administrative
Court in July, 1998, in the relevant part,
stated that, “The prevailing value-added
business tax is a multi-period sales tax

which levies the added value of a selling
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period. The business entities conducting
business transactions in a given selling
period are statutory taxpayers. There-
fore, regardless of whether the opposite
party of the transaction files the tax return
and pays the tax in accordance with the
amount of the invoices issued, the obliga-
tion of providing a make-up payment of a
business entity, which sells goods or ser-
vices, remains unaffected.” This Resolu-
tion was made under the prevailing value-
added business tax that treats the business
entities conducting business transactions
in a given selling period as statutory tax-
payers and clarifies that anyone who is
not the opposite party of a transaction is
not a business entity which sells goods or
services and hence by law has no duty to
issue an invoice or to file a business tax
return. Therefore, regardless of whether
the one who files the tax return and pays
the tax in accordance with the amount of
the invoices issued, the filing of the tax re-
turn and the payment of tax only give rise
to the issue whether there shall be a claim
for the return of the tax so paid. Since the
payment of tax can neither be deemed to
be the fulfillment of the tax obligation
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of the statutory taxpayers, nor can give
rise to the legal effect of the exemption
from, or relinquishment of, the obligation
of the statutory taxpayers, the statutory
taxpayers’ legal obligations of providing
make-up payments of business tax remain
unaffected. If the statutory taxpayers have
not paid the business tax due, they shall
provide make-up payments. This Resolu-
tion is not in contravention of Article 2,
Subparagraph 1, Article 3, Paragraph 1,
and the first half of Article 32, Paragraph
1 of the Business Tax Act, and is in accor-
dance with ordinary methods of statutory
interpretation[s], and does not impose
tax obligations on nationals without any
statutory basis, and is not in contravention
of the principle of taxation by law under
Article 19 of the Constitution.

As to the statutory taxpayers who
shall provide make-up payments of busi-
ness tax by law, it goes without saying
that before the competent authority may
impose administrative fines in accordance
with the Business Tax Act, the illegal ac-
tions of the statutory taxpayers shall fall

under the statutory elements of the admin-
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190 J.Y. Interpretation N0.685

istrative sanction, and whether the statu-
tory taxpayers acted with scienter or with
negligence, the competent authority shall
meticulously take into account the special
circumstances of any given cases, the
availability of any privileges, exemptions,

and either complete or partial immunities.

Il. Article 44 of the Tax Levy Act, as
amended on January 24, 1990 pre-
scribes the administrative fine of five
percent of the verified sum of the total
amount of sales which should be made
with invoices when no invoice was
given, or obtained from, the forprofit
enterprise which should by law have
given an invoice to, or should have
obtained an invoice from the opposite
party of the transaction and yet has

failed to do so.

Article 44 of the Tax Levy Act, as
amended on January 24, 1990 (hereinaf-
ter referred to as the provision at issue)
prescribes an administrative fine of five
percent of the verified sum of the total
amount of sales which should be made

with invoices when no invoice was given,
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or obtained from, the for-profit enter-
prise which should by law have given an
invoice to, or should have obtained an
invoice from, the opposite party of the
transaction and yet has failed to do so.
The provision at issue was enacted with
a view to rendering the business entities
faithful to giving invoices to, and to ob-
taining invoices from, the opposite parties
in order to establish reliable tax records of
business transactions and in order to es-
tablish an accurate taxation system based
upon tax records. The provision at issue
was enacted to implement the constitu-
tional mandate under Article 19 of the
Constitution (See Judicial Yuan Interpre-
tations Nos. 252 and 642) and its legisla-

tive intent was of course justified.

With respect to the content of the
administrative sanction stipulated un-
der the provision at issue, the legislative
branch enjoyed the discretion after taking
into account the punishable degree of the
violation of the duty under the adminis-
trative law and the necessity and the ur-
gency of maintaining public interests. (See

Judicial Yuan Interpretation No. 641.)

J. Y. Interpretation N0.685 191

%@ﬁﬁ’ﬁé%ﬁaiﬁﬁ?ﬂ%

koE-R- I iiﬁﬁcf&’& w4 .
LR SEI R A &n(%h%*”
- %v‘*mﬁﬁriﬁﬁ%ﬁ%)

ORI

IR LN F R ET
PHZTERT 0 22 FAREF T
BB E A FHIAR N2 M

£ F
Gt RBHLUEE A

=

=

=
ST
|+
-

|

AP F FE S E -



192 J.Y. Interpretation N0.685

The administrative fines under the provi-
sion at issue are calculated by a certain
percentage of the total verified amount of
transactions conducted without invoices
and are indeed formulated to reflect the
degree of punishment based upon the cir-
cumstances of the breach of cooperative
duty. However, the stipulated fixed per-
centage may run afoul of substantive jus-
tice in particular cases, especially when
administrative fines so imposed contain
no ceiling and may possibly attain an un-
limited amount and render statutory tax-
payers liable to suffer evident harshness
of administrative punishment. This may
lead to the inappropriate consequence of
severe infringement of people’s property
rights. Statistics indicate that from 2006
to 2008 the total administrative fines for
violating Article 44 of the Tax Levy Act
reached over NT$2,480,000,000. More
than ninety percent of this sum came
from the violators who were fined over
NT$1,000,000. (See the Legislative Yuan
Gazette, Volume 98, Issue 75, Pages 326-
327.) Accordingly, Article 44 of the Tax
Levy Act was amended on January 6,
2010 to add Paragraph 2 stipulating that,

o
AL

Wz
-4
4k
e
o
JENTY
&
u:\'l
¢
&
N
x

NIPRIE: ELE T Ik S b -5
£ B P EREATET-FHF~ o
©RF BB IR o KT R T2 D)
EIFAREEERIELZ "> 7 g+ B
RRRET 2 0 0 @ AR 2 ¢
BAREMEFREF - L E2 6 R
Bl 2% LT ERmA A AL
LaFE A AGE o



“The amount of the administrative fine
under the preceding paragraph shall not
exceed NT$1,000,000.” A ceiling of the
maximum administrative fine was enact-
ed. With respect to the provision at issue
that prescribed administrative fines with-
out a reasonable ceiling and may result
in evident harshness in individual cases,
the provision at issue exceeds the degree
of necessity of administrative fines and is
therefore in contravention of the principle
of proportionality under Article 23 of
the Constitution and of the constitutional
guarantee of people’s property rights
under Article 15 of the Constitution and

shall no longer be applicable.

111. Denied Petitions

In the present case, all three peti-
tioners claimed that the Administrative
Interpretation of the Taxation Agency of
the Ministry of Finance (The Supreme
Administrative Court Decision [1997]
Pan-Tze No. 851, the Taipei High Ad-
ministrative Court Decision [1999] Su-
Tze No. 138, and the petitions of all three

petitioners mistakenly referred to as the
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194 J.Y. Interpretation N0.685

Ministry of Finance.), and the Administra-
tive Interpretation of the Taxation Agency
of the Ministry of Finance, Tai-Shui-I1-
Fa-Tze No. 920450761 (June 28, 2003),
are in contravention of the Constitution
and filed petitions for our interpretation.
Petitioners claimed that the Administra-
tive Interpretation was a letter replying to
the inquiry of the Taipei National Tax Ad-
ministration of the Ministry of Finance,
and did not fall under the domain of the
administrative order under Article 5, Para-
graph 1, Subparagraph 2 of the Constitu-
tional Interpretation Procedure Act, and
therefore was unsuitable for the petition
of interpretation. In addition, all three pe-
titioners also claimed that the rest of the
resolution of the First Joint Meeting of
Chief Judges and Judges of the Adminis-
trative Court in July, 1998, which was not
considered by us, was unconstitutional.
The remaining part of the resolution of
the First Joint Meeting of Chief Judges
and Judges of the Administrative Court
in July, 1998, which was not considered
by us, was not applied by the court in its
final and concluding judgments involv-

ing the three petitioners and hence is also
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unsuitable for the petition of interpreta-
tion. One petitioner again filed a petition
for interpretation of J.Y. Interpretation
No. 660. However, the petitioner failed
to concretely delineate any ambiguity or
incompleteness of the J.Y. Interpretation
No. 660 which might warrant additional
interpretation. Thus, the petition for ad-
ditional interpretation was without just
reason and the petition is denied. In sum,
all the above mentioned petitions are in-
consistent with Article 5, Paragraph 1,
Subparagraph 2 of the Constitutional In-
terpretation Procedure Act and hence shall
be denied under Article 3 of the Constitu-

tional Interpretation Procedure Act.

Justice Sea-Yau Lin filed concurring
opinion, in which Justice Tzong-Li Hsu
joined.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Yu-hsiu Hsu filed dissenting
opinion in part, in which Justice Tzu-Yi
Lin and Justice Tzong-Li Hsu joined.

Justice Mao-Zong Huang filed dis-
senting opinion in part.

Justice Pai-Hsiu Yeh filed dissenting
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196 J.Y. Interpretation N0.685

opinion in part.

EDITOR’S NOTE:
Summary of facts: This Interpreta-

tion is made under the consolidation of
four petitions. The facts of each individual

petition are delineated below.

I. Petitions filed by the Taiwan Branch
Companys of A international, Hong
Kong, the Taiwan Branch Company of
B Holdings Limited, British Virgin Is-
lands, and the Taiwan Branch Company
of C Enterprises Ltd., British Virgin
Islands:

1. All three petitioners are brand name
manufacturers of garments and
cooperate with retailing stores to sell
their garments. All three petitioners
claimed that their relationship with
cooperative stores is of sale of goods,
and all relevant business taxes are
collected by the cooperative stores
with the issuance of uniform invoices
in accordance with the amount of sales,
and the petitioners will issue uniform
invoices to each cooperative store as

their certificate of income every month
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2.

in accordance with the profit-sharing
methods under the contract between
each petitioner and each cooperative
store.

However, the Taipei National Tax
Administration of the Ministry of
Finance deemed the relationship
between each petitioner and each
of its cooperative stores as those of
leasers and leasees, and ordered that
the uniform invoices should be issued
by each petitioner to the customers
of its cooperative stores, and the
cooperative stores shall issue uniform
invoices to petitioners for services
of leases rendered. Accordingly, the
Taipei National Tax Administration
of the Ministry of Finance notified
the petitioners to provide make-up
payments for the unfiled business taxes
and imposed administrative sanctions
on the petitioners for failing to file tax
returns faithfully, for failing to issue
uniform invoices to the customers of
their cooperative stores, and for failing
to obtain uniform invoices from their

cooperative stores.

J. Y. Interpretation N0.685 197

fad a3 Bfthind 282 2T
@JW&@%&?%ﬂ’aww
Y FARE - FER
ﬁw%%,yaggﬁgﬁgﬁg
JRAEE = M- F R B %
AR PR B A
W BT R A k2R
EAPE M- FE 2 RS -



198 J.Y. Interpretation N0.685

3. The petitioners disagreed with the

administrative sanctions, and filed
administrative appeals, and instituted
administrative proceedings. None of
the administrative proceedings were
in the petitioners’ favor. Furthermore,
the decisions of the administrative
courts were final and conclusive.
Therefore, the petitioners claimed that
the Administrative Interpretation of
the Ministry of Finance, Tai-Cai-Shui-
Tze No. 761126555 (April 2, 1988),
the Administrative Interpretation of
the Ministry of Finance, Tai-Cai-Shui-
Tze No. 910453902 (June 21, 2002),
the Administrative Interpretation of
the Taxation Agency of the Ministry
of Finance, Tai-Shui-ll-Fa-Tze No.
920450761 (June 28, 2003), the
resolution of the First Joint Meeting
of Chief Judges and Judges of the
Administrative Court in July, 1998,
and Article 44 of the Tax Levy Act
with regard to the failures of issuing
certificates and of obtaining certificates
contained issues of unconstitutionality

and respectively filed petitions for
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interpretation.

4. The petitioner, the Taiwan Branch
Company of C Enterprises Ltd.,
British Virgin Islands, filed a separate
petition for an additional interpretation
of J.Y. Interpretation No. 660.

II. The petitioner, X, Inc., filed a petition

for interpretation:

1. The petitioner entered into a contract
with Y International Corporation to
establish sales units in department
stores. Under the contract, Y Inte-
rnational Corporation promised to
provide goods to the petitioner for
sale and to pay the petitioner an
agreed percentage of the amount of
total monthly sales with a guarant-
eed minimum monthly payment.
The petitioner also entered into a
cooperative contract with Z Company
and both parties agreed that the
petitioner would provide Z Company
its goods and those of B International
Corporation for sale and to pay Jun-

Yi Company an agreed amount of
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200 J.Y. Interpretation N0.685

money. The petitioner claimed that
its relationships with B International
Corporation and Z Company are of
sale of goods, and all relevant business
taxes are collected by Z Company
with the issuance of uniform invoices
in accordance with the amount of
sale, and the petitioners will issue
uniform invoices to Z Company as
its certificates of income every month
in accordance with the profit-sharing
methods under the contract between
the petitioner and Z Company. B
International Corporation will issue
uniform invoices to the petitioner as
its certificates of income every month
in accordance with the profit-sharing
methods under the contract between
the petitioner and B International

Corporation.

2. However, the Taipei National Tax

Administration of the Ministry of
Finance deemed the relationships
between B International Corporation
and the petitioner and between the
petitioner and Z Company as those of

leasers and leasees, and ordered that
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the uniform invoices should be issued
by the petitioner to B International
Corporation and that Z Company
should issue uniform invoices to the
petitioner. Accordingly, the Taipei Nat-
ional Tax Administration of the Minis-
try of Finance notified the petitioner
to provide make-up payments for the
unfiled business taxes and imposed
administrative sanctions on the peti-
tioner for failing to file tax returns fai-
thfully, for failing to issue uniform
invoices to its customers, and for fail-
ing to obtain uniform invoices from Z

Company.

3. The petitioner disagreed with the ad-

ministrative sanctions so imposed
and instituted the administrative
proceeding.The result of the admini-
strative proceeding was not in the peti
tioner’s favor and the petitioner claim-
ed that the resolution of the First Joint
Meeting of Chief Judges and Judges
of the Administrative Court in July,
1998 applied by the administrative
court in its final and concluding

decision was unc-onstitutional and filed
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a petition for interpretation.
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J.'Y. Interpretation No.686 (March 25, 2011 ) *

ISSUE: Shall an interpretation delivered by the Judicial Yuan following
a certain petition be equally applied to other legally filed peti-
tion case(s) concerning the same law or regulation if such cases
were filed prior to the delivery of the subject interpretation, yet
not consolidated with the subject case for review ?

RELEVANT LAWS:

Articles 7 and 16 of the Constitution (&2 % = i~ % + =
i% ) 5 J. Y. Interpretation Nos. 177, 185, 193 and 586 ( # i Fx
B3 - -"-"F -%- "T85 -%-4 =28 %7 =235
f%2$8 ) ; Article 273-11 of the Administrative Litigation Act ( =
FFRFES-p - 2% -38).

KEYWORDS:
effect of an interpretation ( f#f#2<4 ) , supplemental interpre-
tation (4 * 2% ) , the same law or regulation (- = £ ) ,
prior to the delivery of an interpretation (2§ =% p # ) , the
subject case for the petition (4% /2 %% ( % #*)) , satisfying
the statutory requirements ( # & ;2 % & ¢ ), consolidation ( &
& 9432 ) | resolution (;4-3% ) , principle of equality (T % &
pl) **

* Translated by Ed Ming-Hui Huang.
** Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING:
prior to the date that the Judicial Yuan

In cases where,

delivers an interpretation (“the subject
interpretation”) in response to a particular
petition (*“the subject case”), an individual
other than the petitioner of the subject
case has also filed a petition to challenge
the constitutionality of the same law or
regulation while such petition having
satisfied the statutory requirements by
the resolution of the Council of Grand
Justices but not consolidated in a joinder,
the holding of J. Y. Interpretation No. 177
that “an interpretation given by this Yuan
in response to a petition shall also be ap-
plicable with respect to the legal action of
the petitioner, for which the original peti-
tion was made” shall be applied equally to
make the subject interpretation applicable
in the aforesaid individual’s case. J. Y.
Interpretation No. 193 is hereby supple-
mented.

REASONING: With regard
to the effect on individual cases by the

Grand Justices’ interpretations of the
Constitution, J. Y. Interpretation No. 177

states: “An interpretation given by this
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Yuan in response to a petition shall also
be applicable with respect to the legal
action of the petitioner, for which the
original petition was made.” Its purpose
is to allow the petitioner to seek relief
through statutory procedure based on the
favorable outcome of the interpretation of
Constitution. To elaborate further on this
point, J. Y. Interpretation No. 193 adds
that, if the constitutionality of the same
law or regulation should be called into
question with several cases by the same
petitioner, provided that these petitions
are filed respectively and sequentially
prior to the delivery of the interpretation,
for the one not consolidated in a joinder
by this Yuan but is conformed with the
statutory requirements, it can also apply
J. Y. Interpretation No. 177 so as to be
covered by the effect of the subject inter-
pretation. However, J. Y. Interpretation
No. 193 does not provide a clear guid-
ance on whether J.Y. Interpretation No.
177 will be similarly applicable to those
cases in the situation where petitions are
legally filed by different petitioners on the
same ground that the same law or regula-

tion contradicts the Constitution but are
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206 J.Y. Interpretation N0.686

not consolidated. Therefore, it is neces-
sary that J. Y. Interpretation No. 193 be

supplemented.

Pursuant to the Principle of Equal-
ity, there should not be discriminatory
treatment toward all petitioners whose
petitions were filed before the delivery of
the interpretation and have satisfied the
statutory requirements. Besides, in order
to carry through the objective of the J. Y.
Interpretations No. 177 and No. 193 so
that petitioner(s) may seek relief in accor-
dance with the statutory procedure, it is
held that in cases where, prior to the date
that the Judicial Yuan delivers a particular
interpretation, an individual other than
the petitioner of the subject case has also
filed a petition to challenge the consti-
tutionality of the same law or regulation
while such petition having satisfied the
statutory requirements by the resolution
of the Council of Grand Justices but not
consolidated in a joinder, the holding of
J. Y. Interpretation No. 177 that “an inter-
pretation given by this Yuan in response
to a petition shall also be applicable with

respect to the legal action of the peti-
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tioner, for which the original petition was
made” shall be applied equally to make
the subject interpretation applicable in
such cases. J.Y. Interpretation No. 193 is

hereby supplemented.

Furthermore, as Article 273-11 of the
Administrative Litigation Act materializes
the essence of J. Y. Interpretations No.
177 and No. 185, it is therefore followed
that J. Y. Interpretation No. 193 would
also apply to cover the cases of a single
petitioner filing a number of separate pe-
titions to challenge the constitutionality
of the same law or regulation. That be-
ing the case, this Interpretation (No. 193)
shall equally extend to allow for the ac-
tion of retrial for those other individuals
who have petitioned upon the same law
or regulation interpreted in the subject
case prior to the delivery of the subject
interpretation, provided that each case has

satisfied all statutory requirements.

Justice Shin-Min Chen filed dissent-
ing opinion.
Justice Pi-Hu Hsu filed dissenting

opinion.
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Justice Mao-Zong Huang filed con-
curring opinion in part and dissenting

opinion in part.

EDITOR’S NOTE:
Summary of facts: Petitioners X

and Y filed an administrative litigation
for [the alleged] violation of the Security
Transactions Act. The Supreme Admin-
istrative Court dismissed the action on
appeal. X and Y claimed that Article 43-1
of the Guidelines for Filing Reports on
the Acquisition of Shares being applied in
the judgment presents questions of consti-
tutionality and thus filed this petition for

interpretation on December 8, 2004.

However, before X and Y filed their
petition, there had been other individuals
petitioning against the same Guideline
and J. Y. Interpretation No. 586 was thus
delivered on December 17, 2004, declar-
ing [the provision in question] unconsti-
tutional and setting the date of its nullifi-
cation. Because the present petition was
not consolidated with the subject cases in
No. 586 for review, it was dismissed at
the 1260th Meeting of the Grand Justices
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on April 8, 2005 on the ground that it was
not necessary to render another interpreta-

tion, among other things.

Claiming that their petition was filed
prior to the delivery of J. Y. Interpretation
No. 586 and thus should be entitled to the
remedies rendered by the Interpretation,
X and Y filed a motion for a retrial pursu-
ant to Article 273-11 of the Administrative
Litigation Act. Nevertheless, in (96) Pan-
Tze No. 2019 Judgment, this motion was
dismissed by the Supreme Administrative
Court for the reason that Article 273-11
and J. Y. Interpretation No. 193 would not
apply because X and Y were not the origi-
nal parties to J.Y. Interpretation No. 586 .
X and Y then filed the present petition for

constitutional interpretation.
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J.Y. Interpretation No.687 (May 27, 2011) *

ISSUE: Is it unconstitutional to impose only imprisonment sentence on
the responsible person of a company for his intentional act to
cause the company to evade tax ?

RELEVANT LAWS:

Article 7 of the Constitution ( & i % = £ ) ; Article 41 (as
amended on January 24, 1990) ; Article 47 (as promulgated on
October 22, 1976, and amended on May 27, 2009) of the Tax
Collection Act ( fdF #&iciz % - - 1% (79 & 17 24 p
Bt ) Fe L= 05 (66F 107 22 p et 98 &
5% 27 p iz % ) ) ; Supreme Court Precedents 69 Tai
Shan Tsu No. 3068 and 73 Tai Shan Tsu No. 5038 (& § i 2
69 & 5 3% 3068%.-73# 5+ F % 5038 5L ) .

KEYWORDS:
nulla poena sine culpa (no culpability carries no penalty) ( &
# @ & T ), principle of equality (= % & R ) , crimi-
nally illegal and culpable (=]%:&/* ® 3 % ) , criminally un-
lawful (=% # ;2 ) , statutory sentence (;* &) , provision
stipulating the imprisonment sentence ( J& e =) 2. R 2 ) ,
imprisonment ( § # #_=] ) , detention (¥ ¢ ) , differential
treatment ( £ %] F:18 ) , judicial precedent ( %] &) ) , J.Y. In-
terpretation No. 371 (#3 % = = - 5,f#f ) , J.Y. Interpreta-
tionNo0.572 (f#3 % 1 = - 53§ ) **

* Translated by Chun-yih Cheng.
** Contents within frame, not part of the original text, are added for reference purposes only.



HOLDING: Article 47, Item
1 of the Tax Collection Act, as promul-
gated on October 22, 1976, stipulates:
“The provisions of this Act stipulating the
imprisonment sentences which may be
imposed on a taxpayer ... shall apply to
the following persons: 1. The responsible
person of a company as provided for un-
der the Company Act.” (It is the same as
Paragraph 1, Item 1 of the same Article,
as amended and promulgated on May 27,
2009.) It is designed to hold the respon-
sible person of a company accountable for
the criminally illegal and culpable act and
to shoulder the criminal liability, and does
not contradict the constitutional principle
of “nulla poena sine culpa (no culpabil-
ity carries no penalty).” With regard to
“provision stipulating the imprisonment
sentence”, it contradicts the principle of
equality under Article 7 of the Constitu-
tion, and shall become ineffective no later
than the anniversary since the issuance of

this Interpretation.

REASONING: Based on the con-
stitutional principle of nulla poena sine

culpa (no culpability carries no penalty),
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a person shall be subject to criminal pen-
alty only for criminal violations and cul-
pable acts. The law may not stipulate that
a person assumes criminal liability for
the criminally illegal act of the others. In
addition, the purpose of the principle of
equality stipulated under Article 7 of the
Constitution is to prevent the legislators
from arbitrarily setting unreasonable dif-
ferential treatment among the people. Any
unjustified differential treatment towards
the same subject matter is contradictory to
the principle of equality under Article 7 of
the Constitution.

Article 47, Item 1 of the Tax Collec-
tion Act, as promulgated on October 22,
1976, states: “The provisions of this Act
stimulating the imprisonment sentences
which may be imposed on a taxpayer...
shall apply to persons listed as follows:
1. The responsible person of a company
as provided under the Company Act.” (a
Paragraph 2 was added on May 27, 20009,
with the original provision adjusted as
Paragraph 1, and the language “listed to
the left” was amended to “listed as fol-

lows”; hereinafter the Disputed Provi-
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sion). Having consulted with the legisla-
tive records, “the provisions of this Act
stimulating the imprisonment sentences”
refers to the Executive Yuan’s draft Arti-
cle 41 of the same Act, “[a] taxpayer who
intentionally evades tax payment by fraud
or other unjustified means is subject to the
imprisonment of no less than 6 months
and no more than 5 years.” During the re-
view sessions, the Legislative Yuan con-
sidered that *“as far as the circumstances
of the crime are concerned, tax evasion is
more or less compatible with the crimes
of fraud under Article 339, Paragraph 2
and forgery of documents under Articles
210 and 214 of the Penal Code. By refer-
ences to the sentences of each respective
provision, the basic penalty is set to be no
more than 5 years imprisonment, and may
be imposed jointly with detention or fine
so that the court may take into account the
totality of circumstances, pay attention
to the respective factor stipulated under
Article 57 of the Penal Code, weigh in
and determine the appropriate sentence to
avoid severity and in the hope to be ade-
quate.” Thus the statutory sentence of the

Executive Yuan’s draft stated above was
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amended as *“no more than 5 years im-
prisonment, detention, fine or jointly with
fine of no more than 1,000 Yuan.” (see
the Legislative Yuan Gazette, vol. 65, No.
66, pp. 4-5, vol. 65, No. 79, pp. 85-86, the
same volume, No. 82, p. 11; the fine was
amended to no more than NT$ 60,000
on January 24, 1990). However, for the
language not amended in the Disputed
Provision, the so-called “the provisions
stipulating the imprisonment sentences”
is then limited to “no more than 5 years

imprisonment”.

In accordance with the Disputed
Provision, if the responsible person of a
company should intentionally instruct,
participate in the implementation or fail
to prevent the act of tax evasion, he shall
be subject to criminal penalty. Therefore,
the Disputed Provision is to have the re-
sponsible person of a company bear the
criminal liability for the criminally illegal
and culpable acts of his own. It does not
make the responsible person of a com-
pany criminally liable for the criminally
illegal and culpable acts of the others,

which does not contradict the principle

LaF o~ RER A AL L BRI
A @r)’:gqig@ﬁj o kX Mg At
2P F AR 2t EEE G F 2
FiroRENEFEOIARBIFLF
P! Aiﬂw]iﬁyéf“ﬁ'ﬁ‘f’_’} M=
1}5@,‘5] , j@\—%—f{?ﬁﬁ_}?@ﬂii%)ﬁﬂ'l
B A TH I



of nulla poena sine culpa (no culpability

carries no penalty) .

In addition, the imposition of crimi-
nal sanctions on the responsible person
of a company who intentionally instructs,
participates in or fails to prevent tax eva-
sion, and resulting in the shortage of tax
payment by the company, is to maintain
tax equity and safeguard the revenue of
the public treasury. Once the responsible
person of a company is subject to the
penalty of the Disputed Provision, the
substantive conditions to constitute the
criminal act and the statutory sentences
have all been stipulated under Article 41
of the Tax Collection Act. The target of
the penalties is the act of fraud or other
unjustified means to evade taxes, and the
statutory sentences include imprisonment,
detention and fine. They are the evalu-
ation of the legislators on such criminal
unlawfulness as intentionally falsify tax
returns that results in levy shortage. Given
that the Disputed Provision penalizes the
responsible person of a company bases
on the same tax evasion act but separately

limits the scope of those subject to im-
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prisonment, they are differential evalu-
ations of unlawfulness out of the same
tax evasion act. Therefore, the Disputed
Provision that “provision stipulating im-
prisonment sentence” is the imposition
of a more severe statutory sentence is a
differential treatment without proper jus-
tification and contradicts the principle of
equality under Article 7 of the Constitu-
tion, and shall become ineffective no later
than the anniversary since the issuance of

this Interpretation.

The Petitioner also petitioned for an
interpretation of Article 47, Items 2-4 of
the Tax Collection Act, as promulgated on
22 October 1976. Based on the descrip-
tion under the Petition, the abovestated
provisions were not the applicable laws
for the case the petition derives from.
Separately, with regard to the petition
for an interpretation of Supreme Court
precedents 69 Tai Shan Tsu No. 3068 and
73 Tai Shan Tsu No. 5038, since judicial
precedents are the expression of legal
opinions of that Court to unify the views
on laws and regulations, they are dif-

ferent from law and are not the subject
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matters that a judge may file petition for
an interpretation. The above two parts in
the petition do not meet the requirements
for interpretation in accordance with J.Y.
Interpretation Nos. 371 and 572, and are
hereby denied.

Justice Sea-Yau Lin filed concurring
opinion.

Justice Ching-You Tsay filed con-
curring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed dissent-
ing opinion.

Justice Yu-hsiu Hsu filed concurring
opinion in part.

Justice Yeong-Chin Su filed con-
curring opinion in part, in which Justice
Pi-Hu Hsu joined.

Justice Tzong-Li Hsu filed dissent-
ing opinion in part, in which Justice Tzu-
Yi Lin joined.

Justice Chi-Ming Chih filed dissent-
ing opinion in part.

Justice Chen-Shan Li filed dissent-

ing opinion in part.
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EDITOR’S NOTE:

Summary of facts: The petitioner,
Judge Chien Ron Chien of the Taiwan
Taoyuan District Court, while reviewing
a case on the violation of Business Ac-
counting Act by defendant Chiu Kun Fon
(the responsible person of Mei Chien Cor-
poration), believed that while the appli-
cable Article 47, Item 1 of the Tax Collec-
tion Act is limited to “shall be subject to
imprisonment,” it was apparently a legis-
lative error and was not that the defendant
cannot apply it analogically in his favor,
thus believed that the responsible person
of a company may be subject to detention

or fine under Article 41 of the same Act as

well.

However, the Supreme Court prec-
edents 69 Tai Shan Tsu No. 3068 and
73 Tai Shan Tsu No. 5038 were of the
opinions that the Disputed Provision may
impose only imprisonment, but no deten-
tion or fine on the responsible person of a
company. The petitioner thus argued that
the Disputed Provision and the above two
Supreme Court precedents infringe upon

the judge’s discretionary power on decid-
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ing the applicable laws and selection of
penalty types, and contradicts the princi-
ple of equality and proportionality under
the Constitution. The judge thus ordered
to stay the proceedings and petition for
an interpretation in accordance with J.Y.

Interpretation No. 371.
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J.Y. Interpretation No.688 (June 10, 2011) *

ISSUE:

Whether the requirement for package contracting businesses to
issue sales certificate “at the time a receivable payment is due in

each period under the construction agreement” is constitutional
?

RELEVANT LAWS:

Articles 7, 15 and 23 of the Constitution ( & /# % = £ ~ %
L 7%~ %=+ = i%);JY. Interpretation Nos. 397 and 682
(B3x%=4 -5 %> ~Z 55 12%) ; Time Table of the
Value-added and Non-value-added Business Tax Act concern-
ing the timeframe for package contracting businesses to issue
sales certificate (4r @3] 2 2t B F EfZ 2 FE AR =
G eRERFIL > M TEZLF2HELERE B%"t*ﬁ, T_) o

KEYWORDS:

Consumption tax (7} % #& ) , transfer ( 4 %) , principle of

equality (== % & B ) , principle of proportionality (& Bl R

P ), integrity of the system (%8 s it & ) , sales certificate ( 4
BiEE)

HOLDING: In the timetable of BRFE ¢ 42 A mA Y
business operator’s issuance of sales cer-  fid (T HF Ffmiz) 2 FEAF 2
tificates under the Value-added and Non LRFEMFIL > G TE2LR2R

*

Translated by Eleanor Chin, Esq. and Chien Yeh Law Offices.
** Contents within frame, not part of the original text, are added for reference purposes only.
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value-added Business Tax Act (hereinafter
Business Tax Act), the regulation on the
timeframe for package contracting busi-
nesses to issue sales certificate is “at the
time a receivable payment is due in each
period under the construction agreement.”
It does not contravene the principle of
equality under Article 7 of the Constitu-
tion, the principle of proportionality under
Article 23 of the Constitution, nor does it
contradict the meanings and purpose of
protecting property rights and the free-
dom to operate business under Article 15
of the Constitution. However, [questions
remain] when a business operator issues
the sales certificate with time limit earlier
than the actual receipt of payment, if the
purchaser should subsequently become
insolvent or for other reason render the
business operator not able to transfer li-
ability to the purchaser the already paid
business tax. The Business Tax Act should
appropriately address the nontransferrable
business tax so that the legislative intent
that business tax is a consumption tax and
its integrity is conformed. The govern-
ing authority shall promptly review and

improve the relevant provisions of the
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Business Tax Act in accordance with the
meaning and purpose of this Interpreta-

tion.

REASONING: The protection
of the people’s right to equality under Ar-
ticle 7 of the Constitution is intended to
prevent arbitrary or capricious acts of the
legislators and to avoid unreasonable dif-
ferential treatment to people. Whether a
law meets the requirement for the protec-
tion of equal rights shall hinge on whether
the purpose of the differential treatment
under that law is constitutional and
whether there is a certain level of nexus
between the categorization adopted and
the objective [intended] to achieve under
the law (see J.Y. Interpretation No. 682).
With regard to the related matters on the
imposition of a concerted obligation to
assist in tax collection, given that they
involve professional considerations on tax
collection techniques, the judicial review
shall give deference as long as the legisla-
tive authorities make reasonable differ-
entiations based on adequate purpose and
without acting arbitrarily or capriciously.

Furthermore, the time limit provision for
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business entities on when to issue sales
certificate is the realization of the above
joint obligations to assist. Although it
concerns the filing and payment of the
business operator’s business tax and thus
affects the protection of property rights
and freedom to operate business under Ar-
ticle 15 of the Constitution, as long as the
means thereof are reasonable and justified
with legitimate public interest objective, it
does not contradict the purpose of Articles

15 and 23 of the Constitution.

The levying of business tax under
the Business Tax Act adopts a combina-
tion of value-added sales tax and cumula-
tive transfer tax system, with the former
being assessed on the difference between
a business operator’s input and output tax
in accordance with Chapter 4, Section 1
of the Business Tax Act and the latter be-
ing levied on a business operator’s total
sales in accordance with Chapter 4, Sec-
tion 2 of the same Act (see J.Y. Interpreta-
tion No. 397). As a matter of principle, a
business operator shall file a tax return for
the sales amount, payable taxes or over-

paid taxes once every two months (see
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Article 35 of the Business Tax Act). To
ensure that business operators have timely
and appropriate means to prove the oc-
currence of a sale and the amount of such
a sale, Article 32 of the Business Tax Act
imposes on the business operators a con-
certed obligation to assist by issuing the
uniform sales receipts to the purchasers
for the goods or services provided within
the timeframe stipulated under the Time
Table for the Issuance of Sales Certificate
by the Business Operators (hereinafter
Time Table) of the same Act.

The Time Table expressly states
the timing at which business operators
shall perform the obligation to issue sales
certificate, and, depending on different
industries, provides different timeframe
to issue. Among the business operators in
the sale of goods such as the retail, manu-
facturing, or handicraft sector, among oth-
ers, the Time Table in principle sets the
time for issuing the sales certificate at the
time the goods is dispatched; for business
operators in the sale of services, such as
labor contracting service, warehousing,

leasing, among others, the Time Table in
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principle sets the time for issuing the sales
certificate at the time of payment collec-
tion. With regard to the timeframe of con-
tracting business operators to issue sales
certificate, the Time Table sets it “at the
time a receivable payment is due in each

period under the construction agreement.”

The package contracting business
is defined by the Time Table as “every
contracting operation of civil construc-
tion, water, electric and gas utility instal-
lation, and construction painting whereby
the contractor uses its own materials or
provide pricing and sale of materials to
the undertakers, including building con-
struction, architecture, civil engineering
contracting, road pavement and surfacing,
well drilling, electrical and plumbing,
paint contracting, among other things.”
Given that such business operators pro-
vide both their own materials and the
undertaking of the construction services,
their services simultaneously entail the
nature of selling goods and services,
which is different from business operators
that purely engage in the sale of goods or

services. The preparation of materials for
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226 J.Y. Interpretation N0.688

the sale is similar to the business opera-
tors in the sale of goods, yet on the other
hand, in the ordinary course of package
contracting businesses usually condition
the installed payments on the completion
of certain progress in the construction.
Should the package contracting busi-
nesses, merely because it has a certain
character of sale of goods, be required to
issue sales certificate upon the delivery
of goods similar to that of the operators
for the sale of goods and as a result liable
for output taxes, then it can overburden
the package contracting operators. Fur-
thermore, although package contract busi-
nesses also possess the character of sale of
services, given that the payments between
the parties are in installments, the risk of
default payments can usually be excluded.
Therefore, as a compromise, the Time Ta-
ble stipulates that contracting businesses
to issue the sales certificate “at the time a
receivable payment is due in each period
under the construction agreement,” so that
the business operators and the tax levying
authority have a certain, objective date
for reference. Accordingly, the regulation

on the timeframe is for purpose of such
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public interest as promoting the efficiency
of tax levy and affirming the creditor’s
right of the state’s taxing authority, tak-
ing into consideration that the nature and
customary transactions of package con-
tracting operations is different from those
engaged in the sale of services, provided
that there is a reasonable nexus between
the differential treatments and the purpose
it intends to achieve, and, therefore, not
arbitrary or capricious. Furthermore, the
means being adopted is to ensure that ad-
equate and timely evidence is available to
prove the collection of business tax. It can
hardly be said that the disputed timeframe
regulation overburdens the property rights
and the freedom to operate on package
contracting businesses. Thus, the disputed
regulation does not contravene the princi-
ple of equality under Article 7 of the Con-
stitution or the principle of proportionality
under Article 23 of the Constitution, nor
does it contradict the meanings and pur-
pose of protecting the property rights and
the freedom to operate businesses under

Article 15 of the Constitution.
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In accordance with the spirits of the
business tax system, the business tax is a
levy to the person who purchases goods
or services, and reflected on the capac-
ity to bear the tax burden through such
consumption. Although technically the
taxpayer is the business operator, [the
burden] is transferred to and borne by
the final purchaser, i.e., the consumer.
Therefore, the rights and interests of the
business operator to transfer the amount
of business taxes must be adequately
protected to comply with the legislative
purpose and the integrity of the system
that business tax is a consumption tax.
To ensure the accuracy and efficiency of
business tax levy, while it is not impos-
sible to require business operators to issue
sales certificate prior to the payment being
made depending on the nature of the busi-
ness, such a business operator who has le-
gitimately issued the sales certificate, filed
the return and made the tax payments may
be unable to transfer such tax burden due
to the purchaser’s subsequent insolvency
or other causes. This does not affect the
constitutionality of the taxpayer’s obliga-

tion to issue sales certificate and pay the
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business taxes prior to the actual receipt
of payment. Yet the Business Tax Act
should nevertheless take appropriate ac-
tions to deal with the taxes the business
operators cannot transfer to the purchasers
with proper justification such as allowing
the business operator to request a refund
of the already paid tax or credit it against
the payable tax amount without rescind-
ing the contract and returning the goods.
The competent authority shall promptly
review and improve the relevant provi-

sions of the Business Tax Act.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed dissent-

ing opinion in part.

EDITOR’S NOTE:

Summary of facts: The Petitioner
subcontracted from A Construction Cor-
poration for a project with the Taipei
County Government in September 1995
for the agreed remuneration of NT$165
million. The final balance due was
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NTS$17.06 million, and according to the
agreement such final payment shall be
made “after receiving the project funds
from the Taipei County Government, A
Construction Corporation shall issue a

cash check within 3 business days.”

The Petitioner completed the con-
struction on July 31, 1998. However, the
last installment was not paid because of
A Construction Corporation’s insolvency.
The Petitioner filed a lawsuit and partici-
pated in the distribution. In May 2000, the
Petitioner was awarded NT$4,340,000;
the Petitioner subsequently filed a supple-
mental business tax return on July 5, 2002
to pay an additional NT$206,727 business
tax from the NT$4,340,000 received.

The National Tax Administration
of Northern Taiwan Province considered
the construction the Petitioner engaged a
package contracting operation involving
the supplying of labor and materials, and
the issuing of sales certificate should have
been “at the time a receivable payment is
due in each period under the construction

agreement.” Therefore, upon the comple-
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tion of the construction and request for
payment on July 31, 1998, the Petitioner
had an obligation to issue a uniform sales
receipt for the entire final installment of
more than NT$17 million and to file the
business tax return within the deadline.
Given that the Petitioner did not fulfill
the abovementioned obligation within
the deadline, a case of missing sales
receipt and tax evasion is shown. The
National Tax Administration determined
that the Petitioner evaded an amount of
NT$810,000 in taxes and imposed a treble
fine of NT$2,437,800. The Petitioner in-
stituted an appeal and administrative liti-
gation but were all denied. The Petitioner
then filed the petition for an interpreta-

tion.
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J. Y. Interpretation N0.689 (July 29, 2011 ) *

ISSUE: Does Article 89, Paragraph 2 of the Social Order Mainte-
nance Act restricting the act of stalking by a journalist vio-
late the Constitution ?

RELEVANT LAWS:

Articles 11, 15, 22, 23 of the Constitution of the Republic of
China (1947) (&t 5L - 5~ ¥ LT~ 5L -5 %
= -+ = i ) ;Y. Interpretations No. 535, No. 585, No. 603
(PZBRBEFFIZIF 5T AT 5% 02573
#) ; Atticle 5, Paragraph 1, Item 2 and Article 13, Paragraph
1 of the Constitutional Interpretation Procedure Act (1993.2.3)
(PR AP 3RAE 25T 55 -B5 - %512
i£ % — 38 ) ; Article 55 Article 89, Paragraph 2 Social Order
Maintenance Act (2011.11.4) (A- ¢ f# A 2 % 1 - 1
o~ % o~ L 4 i % = 20 ) ;5 Articles 18, 195 Civil Code
(2012.12.26) (22 %+ ~ix~ % - 4 -7 %) ; Article
28 of the Computer-Processed Personal Data Protection Act
(revised and promulgated as Personal Data Protection Act on
May 26, 2010, not yet implemented ) (% "&a/ad@ i 4 F L %
#HiE (L4 a7 oL pgn oF LB AT ERESE
W A7) % = -+ ~ %) Act Governing the Punishment
of Police Offences (promulgated on September 3, 1943 by the
Republic Government, implemented on October 1 of the same

* Translated by Hsiaowei Kuan.
** Contents within frame, not part of the original text, are added for reference purposes only.
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year, repealed on June 29, 1991.) (& # &2 % - + - ix %
—H (2L EL P Z PR F o R EL T - P
FooaLEar - L4 opogkat)
KEYWORDS:
human dignity ( ¢ ¢+ & g ) , freedom from intrusion ( %
% &4 2 pd ), freedom of general behavior ( - 4 7 %
p d ) - freedom of movement ( = # p ¢ ) , personality
right ( * ¥4 ) , privacy (*£% ) , private sphere (§ % 4f
% ), right to Informational self-determination ( & + F #L
A i ), body right ( £ %8 4 ) , physical and emotional
safety ( £ .= = 2 ), public sphere ( = % 3% ) , reason-
able expectation( £ 22 8 F ) , tort (Z4 7 5 ) , freedom of
press (#7# p 4 ), freedom of news gathering( #7 & 3+ ) ,
journalist (ga—‘gf ), news reporter ( #7F # 2* dﬁ ), right to
work (2 i¥4# ) , freedom of occupation (%\*‘q‘:g d ), free-
dom to exercise one’s profession ( # {7 Bk opd ), prin-
ciple of clarity and definiteness of law (;* &P #724+) , prin-
ciple of proportionality ( +* %] & ] ) , due process ( it & i
=425 ), stalking (93 ) , observing (£ 5 ) , monitoring
(% ), public disclosure ( = ¥ #: & ) > legitimate reason ( &
% 372d ) dissuasion (¥ re) ; common ldea (A€ id &) ,
tolerable limitation of common idea (A+ € i & #7ac % 4 2
% *2) - balancing of interests (1 # & ) , public interest
(2 F 1), newsworthy (7R § &) , public servant ( =
B4 | ), political figure (#cin + 4 ) , public figure ( =
A 4 ), police (&%) > objection (#3%) **
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HOLDING: Article 89, Para-
graph 2 of the Social Order Maintenance

Act aims to protect a person’s freedom
of movement, freedom from bodily and
mental harms, freedom from intrusion
with reasonable expectation in the public
space and the right to autonomous control
of personal information, and to punish a
stalking behavior which has been urged to
stop yet continues without any legitimate
reason. We find the Provision at issue
does not violate the principle of clarity
and definitiveness of law. A journalist’s
following in person shall be considered to
have legitimate reasons and shall not be
subject to penalty by the aforementioned
provision if judging from the facts a spe-
cific event is of concern to the public,
of public interest, and newsworthy, it is
not intolerable under the general social
standard. Within this scope, although the
aforementioned provision places a limit
on the behavior of newsgathering, it is ap-
propriate and proportionate and does not
contradict the freedom of newsgathering
provided by Article 11 of the Constitution

or people’s right to work guaranteed by
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Article 15 of the Constitution. Further-
more, the provision at issue delegating
the power of sanction to police authorities
also does not violate the principle of due

process of law.

REASONING: W claimed that
the application of Article 89, Paragraph
2 of the Social Order Maintenance Act
(hereinafter “Provision at issue”) in the
Ruling of Taipei District Court Bei-Jih-
Seng-Tzi No. 16 (2008) has raised con-
stitutional doubts. The Justices of the
Constitutional Court granted to review
the case and pursuant to Article 13, Para-
graph 1 of the Constitutional Interpreta-
tion Procedure Act summoned the peti-
tioner and his agent ad litem, as well as
the representative and agent ad litem of
the agency concerned, namely, the Minis-
try of Interior, to attend the oral argument
session scheduled on June 16th, 2011 in
the Constitutional Court; expert witnesses
were also subpoenaed for deposition in

court.
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The petitioner claimed that the
Provision at issue violates the principle
of clarity and definitiveness of law, the
principle of proportionality and the prin-
ciple of due process of law, infringes
people’s freedom of press and the right
to work guaranteed by the Constitution.
The reasons are summarized as followed:
1. The right of news reporters to gather
information freely and the right to con-
duct interviews in order to verify news
information are protected by Article 11 of
the Constitution: (1) Based on the stipu-
lated freedom of “publication” in Article
11 of the Constitution as well as on the
conclusion of Number 613, Judicial Yuan
Interpretation, freedom of press shall be
one of the fundamental rights guaran-
teed in Article 11 of the Constitution; (2)
The process of news production includes
newsgathering, followed by news edit-
ing, news reporting. Therefore, freedom
of press shall encompass newsgathering
activities which are considered necessary
for collecting information and verifying
the source, otherwise the purpose of press

freedom would be undermined. (3) The
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news protected by freedom of press shall
include entertainment news other than
political and economic ones, thus the in-
terviewing for gathering and verifying of
materials regarding entertainment news
shall also be protected. (4) Every indi-
vidual person who works in the profes-
sion of journalism, no matter which part
of work he does in the process of news
production, shall be the subject of press
freedom. Since modern journalism is of-
ten managed by corporate organizations,
organizations shall as well enjoy the pro-
tection of press freedom. 2. The Provi-
sion at issue restrains both a journalist’s
freedom of newsgathering and his right to
work: (1) In order to observe, photograph
and interview when a news event occurs,
it is necessary for a journalist to approach
a subject in a short distance for a period
of time. Accordingly, the prohibition on
stalking in the Provision at issue consti-
tutes a restraint on the freedom of news-
gathering. (2) Since the Provision at issue
limits a journalist’s act of newsgathering,
it likewise restrains a journalist’s right to

work. 3. The Provision at issue violates
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the principle of clarity and definitiveness
of law: (1) According to the legislative
materials of the Provision at issue, one
cannot specifically identify which legal
interest is meant to be protected. May
it be freedom of movement, security of
the person or freedom from fear, it casts
doubts on whether the purpose of the lim-
itation can be conceived by ordinary peo-
ple. (2) The conduct requirements of the
Provision at issue include “to follow oth-
ers”, "not stop after being urged to do so”

and “without legitimate reason”. While
focusing on following others, the Provi-
sion at issue does not specify by whom,
in what way and under what circumstanc-
es the following shall be urged to stop.
The requirement of so called legitimate
reasons shall be determined through a
balancing of interests. Nevertheless, it is
obviously at odds with the principle of
clarity and definitiveness of law, since
the protected interests in the Provision
at issue are so ambiguous that ordinary
people regulated by it would have dif-
ficulty to predict what kind of following

will be subject to punishment. 4. The
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Provision at issue violates the principle
of proportionality: (1) Based on the pres-
ent claim, the Provision at issue infringes
at least the freedom of press. (2) Even if
the protected interests include freedom
of movement, security of the person, and
privacy of the person being followed,
the law fails to reduce the effects of in-
terference with the freedom of press to a
minimum extent. For instance, failure to
distinguish whether the manner of follow-
ing is highly offensive or intrusive so as
to diminish the scope of punishment has
excessively infringed upon freedom of
press, and therefore violates the principle
of proportionality. 5. The Provision at is-
sue violates the principle of due process
of law: Compared to anti-stalking laws in
other countries, the imposition of penalty
in the Provision at issue follows the rules
of administrative procedures instead of
judicial proceedings. Since the Provi-
sion at issue unreservedly delegates to
police authorities the power of discretion
to balance between the freedom of news-
gathering and the rights or interests of the

person being followed, it fails to provide
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sufficient procedural protection and vio-

lates the principle of due process of law.

The agency concerned, namely, the
Ministry of Interior, has argued summar-
ily that: 1. The petitioner’s claim, that his
following based on the reason of news-
gathering shall not be punished pursu-
ant to the Provision at issue, is a dispute
concerning the interpretation and applica-
tion of law in a concrete case, not a case
regarding the constitutionality of the Pro-
vision at issue. The court should dismiss
the case as it does not fall under Article 5,
Paragraph 1, Item 2 of the Constitutional
Interpretation Procedure Act. 2. The
Provision at issue is in tune with the rule
of proportionality: (1) As can be known
from the legislative intent, the legal in-
terests protected by the Provision at issue
include individual privacy and personal-
ity rights, freedom of movement and free-
dom of choice, which shall be protected
by Article 22 of the Constitution. The
Universal Declaration of Human Rights,
the International Convention on Civil and

Political Rights and the European Human
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Rights Convention all guarantee freedom
from unwanted interference by others in
private life. The State shall have a posi-
tive duty and provide legal protection to
prevent unwanted interference in private
life, therefore the purpose of the Provi-
sion at issue should be legitimate. (2)
The Provision at issue punishes stalking
behavior which was defined as the will-
ful, malicious and repeated following and
harassing which has caused the stalkee to
feel fearful and insecure. Many countries
sanction malicious stalking by means of
criminal punishment, if the act of stalking
has infringed other’s basic rights, serious-
ly interfered with other’s everyday life, or
caused a threat to one’s body and life. In
contrast, the punishment in the Provision
at issue is relatively light, given it only
reprimands the offender or imposes an ad-
ministrative fine not exceeding 3,000 dol-
lars. Since an individual’s right to privacy
is given a comparatively loose and very
basic protection, it not only conforms
with the principle of ultimum remedium
but also does not exceed the requirement

of necessity and appropriateness, and
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therefore does not violate the principle of
proportionality. 3. In order to protect the
liberty and rights of the stalkee, a journal-
ist’s act of newsgathering shall be subject
to the provision, rather than be totally
exempted . The provision shall be rulled
constitutional according to the principle
of interpretation in conformity with the
Constitution, because: (1) Freedom of
press is an institutional right to protect
the autonomy and independence of news
media from governmental interference
and also has the function to supervise the
government, thus differing from indi-
vidual fundamental rights safeguarding
human dignity. (2) Although news media
enjoy freedom of press, they must be re-
strained when infringing other people’s
rights for purposes of newsgathering and
verification, even if this may be inevi-
table. (3) Although the freedom of news-
gathering aims to report the truth, the
method should be legitimate and follow
the principle of good faith. The Provision
at issue should apply where a journalist’s
act of newsgathering infringes the right

of privacy, except in the following situ-
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ations: (i) when the stalkee explicitly or
implicitly gives his consent; (ii) when the
stalkee participates in public activity at a
public place. (4) The boundary between
freedom of newsgathering and the right to
privacy should be drawn primarily based
on the publicity of the case. We summa-
rize the opinions of the Supreme Court of
the United States and conclude that the
following criteria shall be considered: (i)
whether the matter is newsworthy; (ii)
Depending on the degree of the nexus be-
tween the public figure and to what extent
the reported matter is of public concern,
different standards apply. The closer the
relationship between the public figure and
public affairs is, the smaller the scope of
the safeguard of privacy is; (iii) whether
the matter is of legitimate concern to the

public.

The Judicial Yuan has in its delib-
eration taken into account all arguments
made by the parties and made this inter-

pretation with the following reasons:
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Based on respect of human dignity,
we believe that one’s autonomy and the
free development of personality shall be
safeguarded by the Constitution (See J. Y.
Interpretation Number 603). In addition
to the various freedoms already protected
by the Constitution, for the protection of
individual autonomy and the free devel-
opment of personality, an individual’s
freedom of willful action or inaction shall
also be safeguarded in Article 22 of the
Constitution, under the premise of not
jeopardizing public order and interests.
The freedom of movement guaranteeing
a person’s willful move toward or stay in
a place (see J. Y. Interpretation Number
535) shall be protected within the scope
of freedom of general behavior. Never-
theless, the freedom of movement is not
an absolute right that cannot be appropri-
ately restrained by laws or administrative
regulations clearly authorized by laws,
for instance if the restriction is necessary
for preventing the impediment of another
person’s freedom or for preserving social
order. For purposes of ensuring that news

media can provide newsworthy diverse
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information, promoting full and adequate
flow of information to satisfy the people's
right to know, formation of public opinion
and achieving public oversight, in order
to maintain the normal development of a
democratic and pluralistic society, free-
dom of press is an indispensable mecha-
nism, and shall be protected under Article
11 of the Constitution. Newsgathering is
indispensable for providing the contents
of news reports through newsgathering
and verification and shall be within the
scope of the protection of press freedom.
The freedom of newsgathering within the
freedom of press not only protects the
newsgathering of a journalist who works
for a press institution but also protects an
ordinary person who gathers information
with the aim of providing newsworthy
information to the public or promoting
the discussion of public affairs to super-
vise the government. The freedom of
newsgathering is by no means an absolute
right, the State may within the range of
Article 23 of the Constitution duly limit it
by laws or regulations clearly authorized

by law.
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Avrticle 89, Paragraph 2 of the Social
Order Maintenance Act (the Provision at
issue) provides that people who follow
others without legitimate reason and do
not stop after being urged to do so can be
fined up to NT$3,000 or be reprimanded.
From the records of the legislative pro-
cess and the wording of the provision, we
find that this provision was based on Arti-
cle 77, Paragraph 1 of the Act Governing
the Punishment of Police Offences which
was promulgated on September 3, 1943
by the Republic Government, implement-
ed on October 1 in the same year, and re-
pealed on June 29, 1991. The Provision at
issue purports to prohibit stalking or tail-
ing others, including women, to protect
people’s freedom of movement. In addi-
tion, the Provision at issue also aims to
protect an individual’s bodily and mental
security, individual’s autonomy over his
personal information and freedom from

unwarranted intrusion in public spheres.

The Provision at issue aims to pro-
tect a person’s liberty to be free from

physical and emotional harm, freedom
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of movement, freedom from intrusion
into one’s private sphere and individual’s
autonomy over his personal information.
Among these liberties, the freedom from
unwanted intrusion into one’s private
life and individual’s autonomy over his
personal information are recognized as
constitutional rights as promulgated by
previous Judicial Yuan interpretations (see
Interpretation Number 585 and Number
603). Although a person’s libertyt to be
free from physical and emotional harm
is not expressly enumerated in the Con-
stitution, it shall, just as the above men-
tioned freedom of general behavior, be
protected as a basic right under Article 22
of the Constitution, based on the concept
of human dignity to safeguard personal
autonomy and to develop one’s person-
ality. The protection of an individual’s
aforementioned liberties shall not be
undermined just because he puts himself
in the place of public sphere. In public
places, everyone possesses the constitu-
tionally protected freedom of movement.
However, when participating in social

life, a person’s freedom of movement
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will inevitably suffer interference from
other people’s movements. To a reason-
able extent, it is self-evident that people
shall mutually tolerate such interference.
If the exercise of one’s liberty of move-
ment has exceeded the reasonable extent
and has interfered with free movement of
other people, it shall be restricted by law.
Where bodily rights or freedom of move-
ment have been infringed, such tortious
conduct should be restricted. Likewise,
where a person’s private sphere or the au-
tonomy over his personal information has
been infringed in a public space beyond
a tolerable extent, it is also necessary
to restrict such infringing conduct. If a
person’s private life and social activities
would be constantly watched, monitored,
eavesdropped or publicly exposed, such
a person’s words, conduct and social
interactions can hardly be freely carried
out, thus hindering free development of
his personality. Especially since the rapid
development of information technology
and easy access to related equipment have
greatly increased the possibility of intru-

sion into one’s private life and privacy
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by watching, monitoring, eavesdropping
or public disclosure etc., the necessity of
higher protection of privacy has accord-
ingly increased. Even a person in the the
public sphere should, within the scope of
social expectation, shall enjoy the legal
protection of the freedom from the intru-
sion of his private sphere and the auton-
omy to control his personal information
by way of constant watching, monitoring,
eavesdropping, approach etc. However,
the liberty to be free from intrusion in the
public sphere can only be asserted when
it can be reasonably expected; that is, the
expectation of nonintrusion must not only
be manifested but also deemed reasonable
by the general public. The Provision at
issue has met the constitutional require-
ment of the State to guarantee the afore-

mentioned rights and liberties.

Stalking in the Provision at issue
means to continuously approach another
person or to oversee another’s where-
abouts by following, tailing and keeping
watch for or other similar methods to

the extent of constituting an intrusion of
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another person’s body, activity, private
space or autonomy to control his personal
information. Whether a stalking can be
legally justified depends on whether the
stalker has justifiable reasons based on an
overall assessment of the factors, includ-
ing the purpose, the circumstances of the
relevant people, time, place and context,
the extent to which the stalkee is intruded,
and whether or not the intrusion caused
by the stalking has exceeded the reason-
able tolerance of the general public. The
requirement of “being urged to stop yet
continues the stalking” has the function
of ascertaining that the stalkee has mani-
fested the wish not to be followed or a
warning. Only when a perpetrator contin-
ues stalking after being urged to stop by
the police or the stalkee, does the behav-
ior constitute an illegal act. If a perpetra-
tor continues stalking after he has been
urged to stop without legitimate reasons,
he should be punished by the Provision at
issue. In as much as whether the meaning
and scope of application of the Provision
at issue is difficult for the regulated to

understand based on everyday life expe-
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rience and language of ordinary people
may be reviewed by the judiciary, the
Provision at issue is not repugnant to the
principle of clarity and definitiveness of

law.

Although the Provision at issue re-
stricts the freedom of movement of the
stalker, the restriction is made to protect
the fundamental rights and liberties of the
stalkee. Since the restriction of the stalk-
ing behavior which is intolerable based
on general social rules is reasonably con-
nected with the aforementioned goals,
and is considered a less intrusive means
weighing all the related interests, we find
the restriction does not exceed the scope
of appropriateness. Furthermore, the Pro-
vision at issue does not punish the stalker
unless he continues to stalk after being
urged to stop, thus giving the perpetrator
the opportunity to stop in time to avoid
punishment; therefore this Provision does
not violate the rule of proportionality pro-
vided in Article 23 of the Constitution. As
to whether the restriction of the Provision

at issue affects the stalker to exercise oth-
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er constitutional rights and has violated
the Constitution needs further examina-

tion.

The purpose of enacting the Provi-
sion at issue is not to restrict the beh-
avior of newsgathering. If the indirect
restriction on freedom of newsgathering
aims to pursue important public interests
and the applied method is substantively
related to achieve the objective, it is not
contradictory to the principle of propor-
tionality. Even when the newsgatherer has
stalked the subject in order to gather news
information, as long as the stalking reach-
es an intensive degree so as to threaten
the physical and mental safety or the free-
dom of movement for the stalkee without
a legitimate cause, the Provision at issue
authorizes the police to intervene and stop
in time, hence it cannot be considered a
violation of the freedom of newsgathering
protected by Article 11 of the Constitu-
tion. If the stalking of the newsgatherer
has intruded a person’s private liberty and
autonomy to control his personal informa-

tion in the public space which he is enjoy-
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ing with reasonable expectation, whether
this sort of behavior shall be subject to
punishment according to the Provision
at issue should be decided by balancing
the public nature of the news content and
the extent to which the private sphere is
disturbed. If the disturbance is not intol-
erable based on general social standards,
the stalking shall not be punished by the
Provision at issue. If the interviewer has
reason to believe the specific event is of
public value in nature, which means it is
of concern to the public and worth report-
ing (for instance disclosure of a crime or
major misconduct, maintenance of public
health or safety of public facilities, appro-
priateness of public policy, competence
and performance of public officials, trust-
worthiness of a politician, conduct of a
public figure influencing society, etc.), the
stalking shall be deemed justified and not
be subject to punishment if it is necessary
and is not intolerable based on general
social standard. According to the afore-
mentioned reasons, the Provision at issue
does not exceed appropriateness and is

not repugnant to freedom of newsgather-
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ing provided in Article 11 of the Constitu-
tion. In addition, this interpretation has
clearly demonstrated that the provision
lies within the constitutional scope since
the interests this provision purports to
safeguard are important, the restriction
is meant to punish the stalking, which is
being urged to stop but yet is continued
without legitimate reasons, that consti-
tutes an intrusion intolerable by social
standard. Although the provision restricts
the freedom of work by limiting the way
of newsgathering from stalking or follow-
ing as a gathering method, it is not to be
deemed a violation of the right to work
protected in Article 15 of the Constitu-

tion.

According to the principle of due
process of law in the Constitution, an op-
portunity and a system of remedy shall
be available whenever people’s rights are
infringed or restricted, it also requires
that legislators promulgate corresponding
legal procedures taking into consider-
ations all factors including the type of the

underlying fundamental rights, intensity
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and scope of the restrictions, the public
interests pursued, proper functions of the
decision-making institutions, availability
of alternative procedures or possible costs
under respective procedures etc. It is self-
evident that when an individual’s autono-
my of body, movement, private spheres or
personal information are invaded, accord-
ing to the circumstances, that individual
may request court remedies to remove the
infringement or obtain compensation (see
Articles 18 and 195 Civil Law, and Article
28 Computer Processing of Personal Data
Protection Act) under relevant provisions
on protection of personality rights and on
tortious acts against an individual’s body,
health or privacy under laws such as the
Civil Code or the Computer Processing of
Personal Data Protection Act (amended
and promulgated as the Personal Data
Protection Act, May 26, 2010, not yet
enforced). Legislators promulgated the
Provision at issue to protect people’s au-
tonomy of his body, movements, private
spheres or personal information so as to
permit the stalkee to request police au-

thorities for timely intervention to halt or
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timely intervention to halt or exclude the
hazards or intrusion caused by the stalk-
ing, and the police authorities may thus
take necessary measures (e.g. necessary
investigations for resolving disputes such
as identity verification, data collection,
and recording facts). In accordance with
the Provision at issue, police authorities
may sanction the unjustifiable stalking of
a stalker disregarding dissuasion. While
legislators did not take the approach of
direct penalty by a judge, the sanctioned
stalker may, if he disagrees with the rul-
ing, still file an objection to the sanction
via the police authorities which originally
made the sanction within five days af-
ter the original disposition to the proper
court’s division of summary judgment in
accordance with Article 55 of the Social
Order Maintenance Act. For that mat-
ter, the Provision at issue is difficult to
be said as violating the principle of due
process of law. However, as to whether
the stalking behavior of journalists falls
within the above-mentioned criteria for
sanctions, in addition to the aforemen-

tioned circumstances where the stalking
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has infringed the bodily safety and free-
dom of movement of the stalkee, when
the stalking only involves intruding into
the private spheres or autonomy to con-
trol personal information, it shall not be
determined until taking into account the
following legal issues including whether
the stalkee may reasonably expect to have
an arena of private activity without intru-
sion in public places, whether the stalking
exceeds intolerable boundaries generally
recognized by society, whether the event
interviewed for newsgathering involves a
certain degree of public interests, ...etc.,
and the connotations of freedom of jour-
nalism in newsgathering shall be weighed
against personal freedom from intrusion.
Given the complexity of the judgment and
balancing of connotations, and consider-
ing the difference in the responsibilities,
professional fields and functions of courts
and police authorities, to develop the
most effective functions of state organs,
and to ensure the freedom of news gath-
ering and to maintain the private spheres
of individuals and autonomy of personal

data, it should be clearly stated whether
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penalties should be directly rendered by
the court, the relevant authorities should
review and amend the law, or alterna-
tively, promulgate special law to provide

comprehensive and thorough rules.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Sea-Yau Lin filed concurring
opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Tzu-Yi Lin filed concurring
opinion in part and dissenting opinion in
part, in which Justice Pi-Hu Hsu joined.

Justice Tzong-Li Hsu filed concur-
ring opinion in part and dissenting opin-
ion in part.

Justice Yu-hsiu Hsu filed concurring
opinion in part and dissenting opinion in

part.
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Justice Chen-Shan Li filed dissent-

ing opinion in part.

EDITOR’S NOTE:
Summary of facts: The petitioner is

a journalist of X, mainly reporting enter-
tainment and art performance news; dur-
ing two periods in July 2008 he followed
and photographed the Vice President of X
Business Group, A, and his newly-mar-
ried wife, previously a performing artist.
They entrusted a lawyer with sending two
certified mails by post for the purpose of
dissuading such actions, however when
the applicant again followed the couple
on 7 September an entire day, they in-
formed the police on the same day in the
afternoon. Following an investigation of
the Taipei City Government Police Of-
fice, Zhongshan Branch, a fine of NTD
1,500 was imposed based on the reason
that the applicant had violated Article 89
Paragraph 2 of the Social Order Mainte-
nance Act. The applicant was not satisfied
and declared objection in accordance with
Article 55 of the stated law. Following

dismissal without cause by the Taiwan
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Taipei District Court in its Decision No.
16 of the year 2008, the entire case was
confirmed. The applicant finds that all
disputed regulations applied in the above
mentioned ruling contradict the Constitu-
tion’s Article 11 freedom of press, Article
15 right to work, Article 23 clarity of law,
raise concerns with regard to the principle
of proportionality and legal due process,

and has therefore filed this application.
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J.Y. Interpretation No.690 ( September 30, 2011) *

ISSUE: Is the “necessary dispositions” provision of Article 37, Para-
graph 1 of the Communicable Disease Control Act, including
compulsory quarantine, unconstitutional ?

RELEVANT LAWS:

i) ; J.Y. Interpretations No. 392, 432,521, 588, 594, 602, 636,
639, 664, and 677 (7 2B F % =4 5L~ Fw = = B~
FI B FI AN SETIA4A e 52 025 F

AEAFRA AR R e R S SRR
Article 4 & Article 37, Paragraph 1 of the Communicable Dis-
ease Control Act (revised January 30, 2002) ( & % 5 17 in i %

riES~F Lo gy -1 (P EARYL - &F- 2 =-2Lp

14

f

iz o~ # ) ) ; Article 5 of the Provisional Regulation Govern-
ing Prevention and Relief of SARS (promulgated May 2, 2003
retroactively effective March 1, 2003, and repealed December
31,2004) (Bt &M X E g iGHEP IS E ST (T EF
I (4Lt EFET " pHlTOFmApREZ Y - P
{+t=z&#+ -2 =L+ - p i) ) ; Department of Health
Regulation No. 0921700022, ” serving as the legal basis for
government measures adopted to control Severe Acute Respira-
tory Syndrome” (for parts related to concentrated quarantine),

*  Translated by Huai-Ching R. Tsali.
** Contents within frame, not part of the original text, are added for reference purposes only.
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promulgated by the Executive Yuan, Department of Health, on
May 8,2003 ( fFrcfrferd ¥4 - #3717 ~p @Rz 5 %
01t=--000==%5.24 Trchriri et ety
EGEHEDRB w2 EREG, (F7 RENRS) )

KEYWORDS:

contagious diseases ( & 4 i ), necessary dispositions ( &
& % ), compulsory quarantine ( 3% #] F§ &t ) , concen-
trated quarantine ( & ¥ rg#&t) , principle of legal clarity (=
EPFEtE R P ), principle of proportionality (* &] & R ) ,
personal freedom ( * £ g d ), restriction of personal free-
dom ( ~ £ p d 2 *24]) , deprivation of personal freedom
(A ¥ pd 2 %%), dueprocess of law (I % ;2 &4&A ) ,
reasonable maximum time ( & 2 & & # *1) , apply for court
remedy in time ( % pF33-40% Fafci# ) |, reasonable compen-
sation (£ 2248 ) .

HOLDING: Article 37, Para- BRFEL ¢ FARA L - & -
graph 1 of the Communicable Disease PRt BRRFE SRR
Control Act, revised January 30, 2002, = - iF% - HRT: T§ 2@ L5

provides: “Any person who had physi- ~ * #&ff 5 (AL @A F > W Zp A E

cal contacts with patients of contagious M= T & 5 L& (748 dg T

diseases, or suspected of being infected, % k*THR & @ 5 (TR HRBE L &

shall be detained and checked by the com-  Fel o | B3t & 2 il 6@ 7 %4115

petent authority, and if necessary, shall be A
ordered to move into designated places 7 3
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necessary dispositions, including immu-
nization, etc.” As far as the provision of
necessary dispositions is read to include
compulsory quarantine, hence depriva-
tion of personal freedom, said provision
neither violates the principle of legal clar-
ity, nor the principle of proportionality
implicit in Article 23 of the Constitution.
It also does not violate the due process re-

quirement of Article 8 of the Constitution.

Any person who had physical con-
tacts with patients of contagious diseases,
or suspected of being infected, while
compulsorily quarantined, is deprived of
his or her personal freedom. In order to
keep the length of quarantine period rea-
sonable and not excessive, the law should
prescribe a reasonable maximum time for
compulsory quarantine, as well as organi-
zational, procedural and other regulations
for carrying out said compulsory quaran-
tine. Moreover, prompt remedies and an
adequate compensation system should be
established for persons and their families
disputing the compulsory quarantine. The
authorities concerned should promptly re-

view the Communicable Disease Control
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Act.

REASONING: Article 8 of
the Constitution stipulates that personal

freedom shall be safeguarded. However,
if the government in accordance with the
principle of legal clarity restricts personal
freedom, does not violate the principle
of proportionality implicit in Article 23
of the Constitution, and follows requisite
judicial procedures or other due process
of law, then it cannot be said that Article
8 of the Constitution is violated (see J.
Y. Interpretations No. 602 & No. 677).
Where the restriction of personal freedom
has reached a degree of deprivation, in
light of the manner of actual deprivation,
purpose and resulting effects, adequate
standards shall be defined for review (See
J.Y. Interpretations No. 392, No. 588, No.
636 and No. 664).

Because the occurrence and spread
of contagious diseases endanger the life
and health of people, the government
should take appropriate preventive meas-
ures to counter it. To prevent the infection

and spread of contagious diseases, Article
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37, Paragraph 1 of the Communicable
Disease Control Act, revised January 30,
2001 (hereinafter “former Communica-
ble Disease Control Act), provides: “Any
person who had contacts with patients of
contagious diseases, or suspected of being
infected, shall be detained for examina-
tion by the competent authority, and if
necessary, shall be ordered to move into
designated places for inspection, or to
receive immunization or other necessary
dispositions (hereinafter “the provision
at issue”). The term “necessary disposi-
tions” refers to various statutes regulating
the implementation of necessary meas-
ures to prevent the infection and spread
of contagious diseases and is not limited
to the examples of detention for examina-
tion, order to move into designated places
for inspection, and immunization men-
tioned in the provision at issue. Article 5,
Paragraph 1 of the Provisional Regula-
tions Governing Prevention and Relief
of SARS, promulgated on May 2, 2003,
retroactively effective March 1, 2003
(repealed December 31, 2004), provides:
“When implementing promptly effective

epidemic prevention measures, govern-
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ment authorities at all levels shall desig-
nate specified areas for epidemic preven-
tion or disease control; and if necessary,
may compel quarantines, relocation of
residents, or any other disease control
measures.” It can be said that the legisla-
tors intended to retroactively strengthen
the Communicable Disease Control Act
by this legislative measure, expressly rec-
ognizing that compulsory quarantine is a
necessary disposition in the sense of the
provision at issue. Furthermore, Regula-
tion No. 0921700022, promulgated by
the Department of Public Health, Execu-
tive Yuan, on May 8, 2003, “serving as
the legal basis for government measures
adopted to control Severe Acute Respira-
tory Syndrome (SARS),” clearly shows
that the so called necessary dispositions
for disease control measures mentioned
in the provision at issue includes concen-
trated quarantine. Compulsory quarantine
obliges people to stay at a specified place
for a specified period, not to contact other
persons, or else suffer mandatory punish-
ment. This is a deprivation of personal

freedom.



Since the requirement of legal cer-
tainty not only refers to a detailed legal
style, but also means that legislators when
drafting legislation may balance the com-
plex nature of real life with the need of
application to each case, uncertain legal
concepts become appropriate provisions.
If the meaning of a statute is not too dif-
ficult to ascertain from legislative intent
and the entire context of the legal system,
and whether the facts of case fall within
the statute’s normative objective or not is
foreseeable by people subject to the regu-
lation, as well as determinable by the judi-
ciary, then the principle of legal clarity is
not violated (see also J.Y. Interpretations
No. 432, No. 521, No. 594 and No. 602).
According to Article 8 of the Constitution,
the government’s right to restrict personal
freedom, if it involves severe restriction
of personal freedom tantamount to crimi-
nal punishment, shall be subject to strict
scrutiny to determine whether its statutory
elements conform to the principle of legal
clarity (see J.Y. Interpretation No. 636).
Although compulsory quarantine restricts
personal freedom to a specified location,

yet its purpose is to protect people’s life,
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safety and health. It differs from criminal
punishment in nature. It also involves
medical treatment and public health pro-
fessions. Therefore, a general rationality
test shall be adopted for judicial review
in lieu of a strict scrutiny test used for
reviewing criminal sanctions restraining
personal freedom. Although the provision
at issue does not explicitly mention com-
pulsory quarantine in its illustrations, it
does provide for ordering people to move
into designated places, so that persons
who have had contacts with patients of
contagious disease, or suspected of being
infected, cannot keep in touch with the
outside world. This kind of compulsory
quarantine is a necessary disposition for
the provision at issue. Judging from literal
interpretation and legislative intent of the
statute, it is not unforeseeable by people
subject to the regulation. Its meaning can
also be determined by common sense in
society, and must furthermore obtain affir-
mation by way of judicial review. Hence
it does not violate the principle of legal

clarity.
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The purpose of compulsory quaran-
tine contained in the controversial neces-
sary dispositions provision is to authorize
the competent authority to detain persons
who had contacts with patients of con-
tagious diseases or suspected of being
infected in designated places, to isolate
them from the outside world, to undertake
further investigations, medical treatments
or other measures, so as to prevent the
spread of contagious diseases and to safe-
guard the life and health of citizens. This
legislative purpose is legitimate. Although
compulsory quarantine deprives the per-
sonal freedom of a quarantined person,
whether or not this violates the principle
of proportionality should still be subject
to a strict scrutiny test. The purpose of
compulsory quarantine prescribed by the
provision at issue is not directly aimed
at restraining the personal freedom of
quarantined persons, but rather to deal
with the abrupt outbreak of a new type
of contagious disease, various statutes
regulating the quick spread of contagious
diseases inflicting (or will inflict) multiple
deaths or serious injuries nationwide (e.g.

the Severe Acute Respiratory Syndrome
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outbreak in March 2003, hereinafter
SARS), to prevent the spread of disease,
to obtain quick control of the epidemic
situation, for important public interests to
mitigate fear, anxiety etc. in society, or-
dering persons who had contacts with pa-
tients of contagious disease, or suspected
of being infected, to move into designated
places for a reasonable period of manda-
tory quarantine, for further observation,
examination, immunization, and medi-
cal treatment. Apart from protecting the
quarantined person’s life and health and
because there is no other less restrictive
alternative, it is a necessary and effective
method for disease control. Although the
provision at issue did not prescribe in de-
tail the length of period for compulsory
guarantine, the length for necessary dis-
position is related to pathogeny, pathway,
incubation period, and seriousness of the
contagious disease. Hence it should be
determined by the competent authority,
weighing the surrounding circumstances
and opinions of World Health Organi-
zation (WHO), in accordance with the
principle of proportionality (taking the

abovementioned SARS as an example,
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Taipei City Government, the competent
authority, had determined that the quar-
antine period shall be 14 days, weighing
factors such as lack of international expe-
rience, no conclusive medical method in
handling this new disease, the fact that the
epidemic has already caused many seri-
ous injuries and deaths etc. domestically
and abroad, as well as WHQ’s opinions;
see Public Health Disease Regulation Let-
ter No. 09945686400, published January
18, 2011 by the Public Health Bureau,
Taipei City Government). Moreover, from
the viewpoint of personal freedom viola-
tion, although compulsory quarantine
contained in the necessary disposition
provision at issue deprives the personal
freedom of quarantined persons, yet apart
from protecting their life and health, it
does not have the same severe impact on
human dignity of quarantined persons as
the sanction of detention. In sum, compul-
sory quarantine is a reasonable and nec-
essary method for protecting important
public interests. It does not constitute an
excessive burden for quarantined persons
and does not violate the principle of pro-

portionality implicit in Article 23 of the
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Constitution.

Personal freedom is an important
fundamental human right. It shall receive
adequate protection. Any deprivation or
limitation of personal freedom shall abide
by due process of law. In determining
whether respective procedural standards
are adequate and reasonable, besides
considering specific provisions in the
Constitution and types of fundamental
rights involved, also the facts of a specific
case, the extent and scope of the funda-
mental rights invaded, public interests
pursued, possible alternative procedures,
related costs and other factors must be
comprehensively evaluated (see J.Y. In-
terpretation No. 639). As indicated above,
the purpose of compulsory quarantine is
to protect people’s life and health, un-
like the nature of criminal punishment.
Therefore, the due process of law that
must be followed is not necessarily the
same as in a criminal proceeding restrict-
ing the personal freedom of a defendant.
Compulsory quarantine and other disease
control decisions must be made by the

specialized competent authority, based on
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knowledge of medical treatment and pub-
lic health, follow stringent organizational
procedures, balance seriousness of epi-
demic and surrounding circumstances, in
order to form an objective decision and to
ensure correctness. It differs from the case
where an independent, impartial court
determines whether or not to detain a per-
son for trial and interrogation. The key to
epidemic control lies in the swift adoption
of adequate measures to achieve the goal.
The central competent authority in charge
of controlling contagious diseases shall
lay down policies and plans for disease
control, including immunization, disease
prevention, monitoring, reporting, and
investigation of epidemic situations, in-
spections, treatments, training and other
measures. The local competent authority
shall develop implementation plans based
on the policies and plans of the central
competent authority, taking into account
the particular requirements for epidemic
prevention in its locality, and carry out
the plan (see former Communicable Dis-
ease Control Act, Article 4, Paragraph 1,
Subparagraph 1, Item 1; Subparagraph 2,

Item 1). Therefore, relevant measures for
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controlling contagious diseases shall re-
sort to the expertise of the competent au-
thority. A decision made by the competent
authority to impose necessary dispositions
for compulsory quarantine, balancing
seriousness of epidemic and surround-
ing circumstances, will be better than a
decision made by the court for prompt
disease control. As for the legality aspect,
the competent authority, when making the
abovementioned disposition, shall follow
the Administrative Procedure Act and
relevant procedures prescribed by other
laws. Persons ordered to move into desig-
nated places for compulsory quarantine,
if they refuse to accept the disposition of
the competent authority, may still resort
to administrative procedures for remedy.
Therefore, compulsory quarantine for the
provision at issue, although not ordered
by courts, does not violate Article 8 of the
Constitution guaranteeing due process to

protect personal freedom.

The provision at issue did not pre-
scribe the period of compulsory quaran-
tine, nor did it leave the decision with the

courts to impose compulsory quarantine.
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Although these do not affect its consti-
tutionality, yet a person having contacts
with patients of contagious disease, or
suspected of being infected, while in com-
pulsory quarantine, is deprived of his or
her personal freedom. In order to keep his
or her quarantine time within a reason-
able length, it is better to stipulate in stat-
ute the maximum length of compulsory
guarantine, the organs and procedures for
implementing compulsory quarantine, the
court remedies for quarantined persons
or their families who refuse compulsory
quarantine, and the mechanism for com-
pensating the quarantined persons. The
relevant organs shall thoroughly review
the Contagious Disease Control Act for

revision.

As for the allegations that Article
11, Article 24, Paragraph 1, Subparagraph
2, and Avrticle 34, Paragraph 1 of the pre-
vious Contagious Disease Control Act
violated Article 8 and Article 23 of the
Constitution, petitioner merely disputed
by subjective opinion the appropriateness
of the court in applying the law to the

fact, and did not allege concretely how
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the provision at issue contradicts the Con-
stitution in an objective sense. Because
these allegations do not conform to Arti-
cle 5, Paragraph 1, Subparagraph 2 of the
Constitutional Interpretation Procedure
Act, they shall be dismissed according
Subparagraph 3 of the same article. It is

hereby explained.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Chen-Shan Li filed dissent-
ing opinion in part, in which Justice Tzu-
Yi Lin joined.

Justice Tzong-Li Hsu filed dissent-
ing opinion in part.

Justice Yu-hsiu Hsu filed dissenting

opinion.

EDITOR’S NOTE:
Summary of facts: The petit-ioner

was a medical doctor and the director of

g
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Gastroenterology Department in Taipei
Municipal Ho-Ping Hospital (hereinafter
“Ho-Ping Hospital™). In April 2003, Ho-
Ping Hospital experienced an outbreak
of SARS group infections. Based on the
provision at issue authorizing the gov-
ernment agency in charge of executing
law to make “necessary dispositions” to
“persons having contacts with patients of
contagious disease, or suspected of being
infected,” Taipei Municipal Government
promulgated “Emergency Measures of
Taipei Municipal Government to Handle
SARS” on April 24, ordered all Ho-Ping
Hospital’s employees to go back to the
hospital for concentrated quarantine. Pe-
titioner did not go back to the hospital be-
fore the deadline, and delayed until May 1
afternoon to report to the hospital. He was
punished by 2 major demerits with im-
mediate suspension of his hospital duty.
Later, he was fined N.T. $240,000, and
suspended from the practice of medicine

for 3 months.

Petitioner refused to accept the
punishment and instituted administrative

proceedings. The cases were dismissed by
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the Supreme Administrative Court Judg-
ment No. 01651, 2006 (for demerits),
Judgment No. 00043, 2007 (for fines),
and Judgment No. 02054, 2006 (for sus-
pension of practice). He also applied for
National Damage Compensation, and
the case was dismissed by Taiwan High
Court in Re-Appeals for National Dam-
age Compensation, Civil Judgment No.9,
2006. He contended that the hospital’s or-
dering its employees back to the hospital
for concentrated quarantine is a depriva-
tion of his personal freedom guaranteed
by the Constitution, and that the relevant
provisions of law violated the principle of
legal clarity, principle of proportionality,
and due process of law. Therefore, he pe-

titioned for a constitutional interpretation.
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J. Y. Interpretation N0.691 ( October 21, 2011 ) *

ISSUE: Which court shall have the jurisdiction to adjudicate the in-
mate’s petition against the denial of parole rendered by the ad-
ministrative authority ?

RELEVANT LAWS:

Articles 16 of the Constitution ( &2 % - = %) ; Article 77,
Paragraph 1 of the Criminal Code (=i % = + = £ % - 78 )
Article 6, Paragraphs 1 and 3, and Article 81, Paragraph 1 of the
Prison Act (S 2722 %2 5% -8 %2 $ =278 ~ 5 ~ L -
i%% — 78 )  Articles 75 and 76 of the Statute of Progressive

~ 2

Execution of Penalty ( 7] 2 & &8 5 5 % = L 7 5 ~ %
= L > i%) ; Article 484 of the Criminal Procedure Law (=
F¥HwiE e o~ L e iE) ; Article 2 of the Administrative
Procedure Law ( 7 ¥c#F3a i % = %) .

KEYWORDS:
parole (&8 ) , denial of parole (#c#) B ) , the Adminis-

trative Court ( 7 5ci2 f2) **

HOLDING: The judicial re- BREESL @ 2|4 2 JR{T B 2
lief for an inmate who files[d] a petition ~ * Bz %4 > Bdodg F2i2 Sl
against the denial of parole rendered %4 &2 2 - wipbiz &z > d

by the administrative authority, shall Froilag i o

* Translated by Li-Chih Lin, Esq., J.D.
** Contents within frame, not part of the original text, are added for reference purposes only.
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be provided by the legislation after full
consideration of all circumstances by the
legislature. Thus, before the legislation
is amended to provide judicial relief, the
Administrative Court shall have the juris-
diction to adjudicate an inmate’s petition
against the denial of parole rendered by

the administrative authority.

REASONING: Article 77,
Paragraph 1 of the Criminal Code pro-
vides: If there is evidence of repentance
during the execution of imprisonment, a
parole may be granted upon application
by the prison authority to the Ministry
of Justice after twenty-five years of a
sentence to life imprisonment or after
one half of a sentence to imprisonment
or after twothirds of the imprisonment of
a recidivist has been served. Article 81,
Paragraph 1 of the Prison Act provides:
The cond-itional release of an inmate is to
be dete-rmined in terms of his/her repent-
ance, grade two or above in conformity
with the conditions of parole, by a resolu-
tion of the parole board and after approval
from the Ministry of Justice. Article 75

of the Statute of Progressive Execution
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of Penalty provides: The first class of in-
mates who are eligible for statutory parole
shall promptly apply for parole. Article
76 of the Statute of Progressive Execu-
tion of Penalty provides: The second class
of inmates who are fit for social life and
are eligible for statutory parole, may ap-
ply for parole. The preceding regulations
provide the parole eligibility requirements
and procedures of approval. An inmate
who objects to the denial of parole ren-
dered by the administrative authority may
file a petition against the decision to the
prison supervisory authority or prison
inspectors through the prison warden,
or directly to the prison inspectors when
they are inspecting the prison in accord-
ance with provisions set forth in Article
6, Paragraphs 1 and 3 of the Prison Act.
The Prison Act does not expressly pro-
vide other legal remedies for an inmate
who wants to petition against the denial
of parole rendered by the administrative
authority.

The Supreme Administrative Court
T.T. No. 2391 held that the regular court

shall have the jurisdiction to decide a peti-
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tion filed by a petitioner against the denial
of parole. This holding was based on the
ground that the petitioner filed the peti-
tion to the Taiwan High Court (Kaohsiung
Branch) in accordance with Article 484
of the Criminal Procedure Law and both
the Supreme Court T.S.T. No. 605 and the
Taiwan High Court (Kaohsiung Branch)
have heard the petition and dismissed it
for want of legal grounds. With reference
to the petition against the revocation of
parole also handled by the regular court,
the Supreme Administrative Court thus
determined that, before the legislation is
amended to provide judicial relief, the
proper court to decide the petition filed
by the petitioner against the denial of
parole shall be the regular court. On the
other hand, the Supreme Court T.S.T. No.
605 held that because the parole was not
granted by the prosecutor, and the denial
of parole rendered by the administrative
authority was not derived from an unlaw-
ful enforcement of law by the prosecu-
tor, the petitioner had no right to petition
to the regular court for judicial relief in
accordance with relevant provisions set
forth in the Prison Act. The Supreme
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Court, therefore, held that before the leg-
islation is amended to provide judicial re-
lief, the proper court to decide the petition
filed by the petitioner against the denial
of parole is not the regular court. As a re-
sult, with regard to which court shall have
the jurisdiction to adjudicate an inmate’s
petition against the denial of parole ren-
dered by the administrative authority, the
Supreme Administrative Court and the

Supreme Court are in conflict.

Approval of parole terminates an
inmate’s term of imprisonment and ends
the restrictions imposed on an inmate’s
personal liberty. The design of the cur-
rent parole system allows the first or
second class of inmates, who have shown
repentance and who are eligible for statu-
tory parole, to apply to the Prison Parole
Commission for parole. After the Prison
Parole Commission decides to grant the
parole, the prison will submit the deci-
sion to the Department of Justice for ap-
proval in accordance with Article 77 of
the Criminal Code and Article 81 of the
Prison Act. Thus the approval of parole

is made by the Department of Justice.
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Whether to grant [a Jparole is determined
by the applicant inmate’s good behavior
while in prison and the applicant inmate’s
compliance with relevant provisions of
the Statute of Progressive Execution of
Penalty. Should the prisoner not come
up to the required standard, although he/
she may appeal according to the stipula-
tions of the Prison Act, yet the nature of
the appeal is to instigate a review of the
administrative authority’s own procedure
and is not equivalent to asking a court of
law for redress. Pursuant to Article 16 of
the Constitution to protect the people’s
right of action, the petition at issue can-
not substitute for the right to obtain judi-
cial redress (refer to J. Y. Interpretation
No. 653). Thus an inmate who objects to
the denial of parole rendered by the ad-
ministrative authority may file a petition
for judicial redress to a court. However,
which court shall have the jurisdiction to
hear the petition, and what type of proce-
dure shall be adopted to resolve the issue,
is to be decided by legislation after full
consideration of the following matters by
the legislature: the nature of the petition

and relevance of the legal proceeding, im-
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mediate and effective protection of the in-
mate’s rights, the organization of the court
and assignment of personnel, and the de-
sign of the relevant procedures and parole
systems. Since a decision to grant parole
is an administrative procedure in nature,
the petition against denial of parole by the
administrative authority shall be decided
by the Administrative Court in accord-
ance with Article 2 of the Administrative

Procedure Law.

Justice Sea-Yau Lin filed concurring
opinion.

Justice Ching-You Tsay filed con-
curring opinion, in which Justice Chi-
Ming Chih joined.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Chang-Fa Lo filed concur-
ring opinion.

Justice Dennis Te-Chung Tang filed
concurring opinion, in which Justice
Chen-Shan Li joined.

Justice Pai-Hsiu Yeh filed concur-

ring opinion.
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Justice Chen-Shan Li filed concur-
ring opinion in part and dissenting opin-
ion in part.

Justice Huang, Hsi-Chun filed dis-

senting opinion.

EDITOR’S NOTE:

Summary of facts: The petitioner
was sentenced to 23 years of imprison-
ment for the crime of robbery. The peti-
tioner served his sentence in the Taiwan
(Kaohsiung) prison. During the term of
imprisonment, the petitioner claimed he
was eligible for statutory parole and ap-
plied for parole many times. The prison
also submitted a parole application on
behalf of the petitioner many times to
the Prison Parole Commission. All of the
parole applications were subsequently
denied. Objecting to the denial of parole,
the petitioner filed an administrative ac-
tion and also filed a petition against the
denial of parole to the regular court in ac-
cordance with Article 484 of the Criminal
Procedure Law. In the case of the admin-
istrative action, the Supreme Administra-
tive Court held that before the legislation

is amended to provide judicial redress, the
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proper court to decide the petition filed by
the petitioner against the denial of parole
shall be the regular court. In the matter of
the petition against the denial of parole,
the Supreme Court T.S.T. No. 605 held
that, because the parole was not decided
by the prosecutor, and the denial of parole
by the administrative authority was not
derived from the unlawful enforcement of
law by the prosecutor, the regular court
had no jurisdiction to adjudicate the peti-
tioner’s petition against the denial of pa-
role. The Supreme Court thus dismissed
the petition. The petitioner therefore ap-

plied for uniform judicial interpretation.

J. Y. Interpretation N0.691 287



288 J.Y. Interpretation N0.692

J. Y. Interpretation N0.692 ( November 4, 2011) =

ISSUE: Is Administrative Letter Tai-cai-shui-zi No. 841657896 issued
on 15 November 1995 by the Ministry of Finance Administra-
tive, reading: "If a taxpayer has children who are over twenty
years old and are studying at schools in mainland China not
recognized by Taiwan authorities, the taxpayer may not declare
such dependants on his/her final consolidated tax return to claim
tax exemption™ unconstitutional ?

RELEVANT LAWS:

Acrticle 19 of the Constitution ( & 2 % + 4 i€ ) ;J. Y. In-
terpretation No. 620, No. 622, No. 640, No. 674 ( # ;% [ §#
F52 08 -%- 8 -5z 0% %5 - ¢ g
f% $ ) ; Iltem 2, Subparagraph 1, Paragraph 1, Article 17 of
the Income Tax Act (#7 {7 fix %+ = £ % - 38 % - 3 % =
B ) ; Article 22 of the Act Governing Relations between the
People of the Taiwan Area and the Mainland Area ( % #> %
B pER R A XM GER % - L - %) 5 Subparagraph 2,
Paragraph 1 and Paragraph 3, Article 5 of the Constitutional
Interpretation Procedure Act. ( @ iZ e~ 2 F 32 % 22 %
I %% -3 % - 3% % = 3 ) ; The Ministry of Finance
Administrative Letter Tai-cai-shui-zi No. 841657896 dated 15
November 1995 (P4 sc38 A~ Lt w & L - 7 L7 p S f%

* Translated by Nigel N. T. Li and Jeffrey J. F. Li, both attorneys at Lee and Li, Attorneys-at-Law.
** Contents within frame, not part of the original text, are added for reference purposes only.



KEYWORDS:
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Amo— 27 = a4 2 5S ) The Ministry of Education
Administrative Letter Tai-she-zi No. 27756 dated 30 May 1994
(RFM/AL=ZFT V2L p SAFE - 5T 2 55);
The Ministry of Finance Administrative Letter Tai-cai-shui-zi
No. 831602325, dated 27 July 1994 ( pfpz3n ~ L = & = ¥

St piMARRAZ -2 022 TSR .

In school ( é_ﬁi&% ), tax exemptions for supporting depen-
dents (4% & /% & %8 ) , the principle of taxation by law ( 42
fiz =4 & ) , the general principle of legal interpretation ( -

42 22> 2 ) |, official degree (& 5% 5 4 ) , the recogni-
tion of academic degrees from the mainland China area ( * f£

BRSO FrinT )

HOLDING: The twice-amended
Item 2, Subparagraph 1, Paragraph 1, Ar-
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ticle 17 of the Income Tax Act, amended
and promulgated on January 3, 2001 and
June 25, 2003, reads: "If a taxpayer has
children who are over twenty years old
and are being supported by the taxpayer
for being in school, the taxpayer may
claim deduction when declaring indi-
vidual consolidated income.” However,
Administrative Letter Tai-cai-shui-zi
No. 841657896 ("Letter"), issued on 15
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November 1995 by the Ministry of Fi-
nance, still applicable to date, states: "If a
taxpayer in Taiwan has children who are
twenty years old and studying at the uni-
versities in mainland China that are not
recognized by the Ministry of Education,
the taxpayer may not claim the tax ex-
emption for supporting dependents when
filing a final consolidated income tax
return."” The Administrative letter, which
limits the scope of the above Income Tax
Act provisions and creates tax obligations
not provided in the act, is in contraven-
tion of the principle of taxation by law
under Article 19 of the Constitution. The
Administrative letter shall no longer be
applied as of the issuance date of this In-

terpretation.

REASONING: By Article 19 of
the Constitution, all citizens have the duty
to pay taxes in accordance with the law.
It means that the State must impose the
obligation to pay tax or provide preferen-
tial tax deduction or exemption treatment
to its people based on laws or regulations
having clear authorization of a given law,

taking into consideration such conditions
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as the subject, subject matter, tax base or
tax rates. The related interpretations by
the competent authority shall abide by
the principles of the Constitution and the
meanings and purposes of the relevant
statutes, and comply with the general
rules of legislative interpretation. Any
interpretation that exceeds the scope of
legal interpretation that creates tax obli-
gations not provided under the statutes is
forbidden by the principle of taxation by
law under Article 19 of the Constitution
(see J.Y. Interpretation Nos. 620, 622, 640
and 674).

The twice-amended ltem 2, Sub-
paragraph 1, Paragraph 1, Article 17 of
the Income Tax Act, as amended and pro-
mulgated on January 3, 2001 and June 25,
2003, reads: The net consolidated income
of an individual shall be the gross consoli-
dated income as computed in accordance
with the preceding three Articles less the
following exemption and deductions:
1. Exemption: Taxpayers may deduct
a prescribed amount of exemption for
themselves, their spouses, and dependents

that meet any of the conditions below...
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(2) Children of the taxpayer ... who are
over twenty years of age, and are being
supported by the taxpayer by reason of
being in school.” (the "Income Tax Act")
However, Administrative Letter Tai-cai-
shui-zi No. 841657896 ("Letter"), issued
on 15 November 1995 by the Ministry of
Finance, still applicable to date, states: "If
a taxpayer in Taiwan has children who are
twenty years old and studying at the uni-
versities in mainland China that are not
recognized by the Ministry of Education,
the taxpayer may not claim the tax ex-
emption for supporting dependents when
filing a final consolidated income tax re-

turn."”

According to the Income Tax Act,
if a taxpayer has children who are over
twenty years old and are being supported
by the taxpayer for being in school, the
taxpayer may claim deduction when de-
claring individual consolidated income.
The deduction is not limited to children
who are studying in school in the Taiwan
area. As to the criterion of "being in
school," there is no definition of it in the

Income Tax Act. People who study in
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Taiwan and are admitted to schools ac-
credited by the educational authority of
the R.O.C. and hold a student ID are re-
garded as students. If they attend school
in accordance with the school calendar or
drop out of school while being registered
as students for the rest of the school year,
they shall be deemed as students for "be-
ing in school"” (see The Ministry of Edu-
cation Administrative Letter No. Tai She
Zi-27756, issued on 30 May 1994) How-
ever, since we cannot expect schools in
mainland China area to report the student
status of people studying in the mainland
China area to the educational authority
of the R.O.C., the standards to determine
whether the student are "being in school"
in the mainland China area cannot be
the same as the standards applied in de-
termining "being in school” in Taiwan
area, and should be consistent with the
legislative intent of the Income Tax Act
and be interpreted by the general legal
interpretation methods in accordance with
the principle of taxation by law aforemen-
tioned. The legislative intent of the afore-
mentioned Income Tax Act is to preserve

the national tradition of valuing children's

FR M 5 e
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education, taking into consideration the
fact that taxpayers' ability to pay income
tax is hampered by the extra expenditure
from raising children. When applying
the abovementioned criterion of "being
in school" in the Taiwan area to taxpay-
ers whose children attend schools in the
mainland China, whether the children
meet the requirement of "being in school"
should depend on the fact of school atten-
dance and whether the school the children
are enrolled is officially recognized as a
school by the local government author-
ity. If a child drops out of school while
his/her school registration is still valid for
the rest of the school year, he/she shall be
deemed "being in school™ and fulfilling
the Income Tax Act requirements. Given
the differences between the Taiwan and
mainland China areas and other standards
may be adapted to determine whether a
student "is in school," that the determina-
tion shall rest on whether the student is in
school and not defy the abovementioned
intent of the Income Tax Act to uphold the

principle of taxation by law.



Given the educational systems and
curricula of the Taiwan and mainland
China areas are different, Article 22 of
the Act Governing Relations between
the People of the Taiwan Area and the
Mainland Area ("Act") as amended and
promulgated on 29 October 2003, autho-
rizes the Ministry of Education ("MOE")
to enact measures to recognize the main-
land China area high school's research
and teaching quality and to announce a
list of the schools recognized to facilitate
the recognition of the degree granted by
mainland Chinese schools. In recogniz-
ing the mainland China school degrees,
Students may be deemed to have a degree
granted by a comparable school in Tai-
wan. However, the subject and legislative
purpose of Article 22 of the Act are obvi-
ously different from the Income Tax Act
and the two provisions are not reasonably
related. Such degree recognition is also
irrelevant to whether taxpayers can afford
to pay tax. Therefore, the MOE cannot
determine whether a mainland China
area student is "being in school™ on the
basis of whether his/her mainland China

area school's degree is recognized by the
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MOE. The Letter, which arbitrarily con-
sidered the recognition of the mainland
China area Schools' degrees by the MOE
as the standard for determining whether
certain students are "in school™ is incon-
sistent with the legislative purpose of the
Income Tax Act, and exceeds the scope of
legal interpretation and restricts people's
right to enjoy tax deduction for supporting
dependents. The Letter therefore creates
tax obligation not provided by law and
violates the principle of taxation by law
under Article 19 of the Constitution. The
Letter shall no longer be applied as of the

issuance date of this Interpretation.

The petitioner further argues that
Ministry of Finance Administrative Letter
Tai-cai-shui-zi No. 831602325 dated 27
July 1994, invoked in Taipei High Admin-
istrative Court Judgment 95 Jian-zi No.
576 (2006) and Judgment 96 Jian-zi No.
83 (2007), is unconstitutional. According
to his submission, the petitioner only dis-
putes the legal opinion expressed in Judg-
ment 95 Jian-zi No. 576 (2006) regarding
the Ministry of Finance Administrative

Letter without specifically indicating
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how such letter violates the Constitu-
tion. With regard to Judgment 96 Jian-
zi No. 83 (2007), the court did not invoke
the administrative letter and therefore the
relevant part of the petition does not met
the standards set forth in Subparagraph 2,
Paragraph 1, and Paragraph 3, Article 5
of the Constitutional Interpretation Pro-
cedure Act. The Court therefore will not

review this part of the petition.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Chang-Fa Lo filed concur-
ring opinion.

Justice Dennis Te-Chung Tang filed
dissenting opinion.

EDITOR’S NOTE:
Summary of facts: When the peti-

tioner Jian Fan-Sheng filed a consolidated
income tax report in 2003 and 2004,
he applied for a tax exemption of NT
$ 74,000 for supporting his daughter,
who was over twenty years old and study-

ing at Beijing University. The Jhonghe
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Office of the National Tax Administration
of Northern Taiwan Province under the
Ministry of Finance (MOF) found Beijing
University degree were not yet recognized
by the Ministry of Education at that time
and rejected the deduction and issued a
decision to request the petitioner to pay

the tax.

The petitioner was not willing to ac-
cept the decision and brought an adminis-
trative appeal and litigation. However, the
case was dismisse drespectively by Taipei
High Administrative Court Judgment 95
Jian-zi No. 576 (2006) and the Judgment
96 Jian-zi No. 83 (2007). He further ap-
pealed to the Supreme Administrative
Court, but the Supreme Administrative
Court rendered Ruling 96 Cai-zi No. 2397
and Ruling 97 Cai-zi No. 1677 to dismiss
the appeal on the grounds that the case
did not meet the appeal requirements. He
therefore petitioned for a constitutional
interpretation respectfully to argue that
Ministry of Finance Administrative Let-
ter Tai-cai-shui-zi No. 841657896 dated
15 November 1995, in which whether

MOE recognized a student's degree was
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declared the basis to determine whether a
student is "in school" and qualifies for the
tax exemption of Item 2, Subparagraph
1, Paragraph 1, Article 17 of the Income
Tax Act, defies Article 7 and Article 172
of the Constitution. The two cases were

combined and reviewed as one.
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J. Y. Interpretation N0.693 ( December 9, 2011 ) =

ISSUE: 1.The offering prices of call (put) warrants are not income aris-
ing from securities exchange.
2.Capital loss arising from the exercise of rights or hedging
shall not be deducted from taxable income. Are the above
opinions constitutional or not ?
RELEVANT LAWS:
Article VII and Article XIX of the Constitution of the Repub-
licof China (& %= i~ %+ 4 i) ; JY. Interpretation
Nos. 622, 660, and 685 (@ 2 B3 %> - 25~ %= = (
B~ % N T B2 ) 5 Articles 4-1, 24-1, 24-2-(1) of the
Income Tax Act (T L% % 2 if2 - ~ % = - w if % -
B~ % - LwifE2 - % - 38 ) ; Point 2 in Points of Atten-
tion for Securities Exchange Tax Statute ( 3 % < % f if i
%3 R F I % - B ) ; Clause 2-2 of the Guidelines for
Handling Applications of Call (Put) Warrants by Issuers ( %
FAY g (&) BEARIZER Y - By - )
Ministry of Finance Letter Tai-Cai-Shui No. 861922464 of De-
cember 11 1997 (p4pc3ne Ea @A L2 &L -7 L - g &
Mfis A= -4 = -2 = 2535 ) ; Ministry of Finance[’s]
Letter [of] Tai-Cai-Shui No. 861909311 dated July 31, 1997
(Revoked under Ministry of Finance Letter Tai-Cai-Shui No.

* Translated by Roger K. C. Wang.
** Contents within frame, not part of the original text, are added for reference purposes only.




KEYWORDS:
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10000400260 dated November 16, 2011) ( B4 sz % ¢ # %
BA~+2E= 2L sy ~2-4 04 =2- -
o (FEMpt- 00+ - "+ p SHBAEF S
-—0000200==0%.4 m1).

Legal foundation of taxation (Aef.i% =3 & ) , principle of
equity (X % & B ) , taxation by capacity ( £ i F4) , call
(put) warrants (3P (& ) 3% ) , premium income (&4

T ~) securities ex-

change tax (&
( F-E- =

ﬁxﬁ,{; > .**

, securities exchange (# % 2 % ),
25 ),

% #7i8 ) | exercise of rights or hedging (/& ) &

securities exchange income tax

HOLDING: The first section
of the Ministry of Finance Letter Tai-
Cai-Shui No. 861922464 of December
11, 1997 specifies that, “[the] proceeds
paid to the issuers of call (put) warrants
for issuing the instruments are premium
income[s]”, meaning that the proceeds
from the issuance of the instruments are
premium income[s], not securities ex-
change income, thereby [the] Article 4-1
of the Income Tax Act shall not be ap-

plicable, and this is not in defiance of the

doctrine of the legal foundation of taxa-

MEEX: Miemd £ R
AL EL DL SRR
Ar-d Z o e BETRY T
(8 S FANE AR
FERA BRE A, 0 i

FERAGREN & > A B EER

fH’t%’;i Tfafm,zév\llrif - 2
ik

Ch 4 iR AR R R



302 J.Y. Interpretation N0.693

tion under Article XIX of the Constitution
of the Republic of China.

It is stated in the same document
that, “after issuing call (put) warrants, the
issuers may have capital gains or capital
losses from [the] securities transactions
at the time the investors elect to exercise
their rights of selling or buying the under-
lying stocks and these shall be recognized
for income or loss pursuant to Article
4-1 of the Income Tax Act”. The Min-
istry of Finance letter Tai-Cai-Shui No.
861909311 of July 31, 1997 also states
that, “If the bearers of the call (put) war-
rants elect to seek settlement in cash at a
particular point of time or at maturity...
they shall be exempted from the levy of
income tax as suggested in the aforemen-
tioned Income Tax Act.”. This is not in
defiance of the doctrine of the legal foun-
dation of taxation under Article XIX of
the Constitution of the Republic of China,
nor in defiance of the principle of equity
under Article VII of the Constitution of
the Republic of China.
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REASONING: According to
Article XIX of the Constitution of the

Republic of China, the people are obliged
to pay tax according to law. This refers
to the state assigning people the obliga-
tion in taxation or preferential treatment
of waivers or reductions in tax payment
under law whereby the subject of taxa-
tion, the object of taxation, the relation
between the subject and object of taxa-
tion, the tax base, tax rate, and the method
of tax payment and the time of payment
and other components of taxation shall be
defined by law. However, the competent
authority may cite applicable laws within
their jurisdiction with proper interpreta-
tion within their authority. If the interpre-
tation of law by the competent authority
is made in compliance with the principles
of the Constitution and related legislation
and the general method of the interpreta-
tion of law is duly observed, this does not
defy the principle of the legal foundation
of taxation (See J.Y. Interpretation Nos.
622, 660, and 685).

The issuance of call (put) warrants

approved by the competent authority shall
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be referred to the securities issued by a
third party whereby the bearers of such
securities may exercise their right under
the securities within a specific period or
at maturity to buy or sell the underlying
securities from the issuers at the exer-
cise price, or to close the deal with cash
settlement for a spread (Clause 2-2 of the
Guidelines for Handling Applications of
Call (Put) Warrants by Issuers.) As such,
call (put) warrants are securities repre-
senting the rights of the bearers to buy
or sell the underlying securities and the
issuers of which are still obliged to debts
under the options specified in the warrants
after the delivery of the securities to the
investors. Obligation in this form is dif-
ferent from the selling of the warrants by
the bearers where the bearers are merely
obliged to deliver the warrants to the buy-

ers.

Whether the income from the issu-
ance of call (put) warrants shall be subject
to income tax or not shall depend on the
definition of “securities exchange” as
stated in Article 4-1 of the Income Tax

Act, that “with effect from January 1,
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1990, securities exchange tax shall be
waived. Accordingly, capital loss from
securities exchange shall not be deducted
from income”. The cause of legislation
for the waiver of the levy of securities
exchange income tax is a simplification of
procedure for the collection of securities
exchange income and for the reasonable
levy of tax. In practice, the Securities Ex-
change Tax Statute has been amended to
move the rate of securities exchange tax
upward thereby waiving the securities ex-
change income tax that should have been
incorporated as parts of the total income
for taxation. According to Article 1-1 of
the Securities Exchange Tax Statute, only
the transactions of securities in circulation
shall be subject to securities exchange tax.
This shows that securities exchange as de-
fined in Article 4-1 of the Income Tax Act
shall be confined to the transactions of se-
curities in circulation. This is the rationale
behind the substitution of Securities Ex-
change Income Tax by the Securities Ex-
change Tax. Transaction of the issuance
of call (put) warrants is different from the
trading of call (put) warrants. As such,

there shall be no such thing as the levy
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of securities exchange tax (Point 2 in the
Points of Attention forthe Enforcement of
Securities Exchange Tax Statute). If there
is any income deriving from the transac-
tion of issuing, income tax shall be levied
and calculated under other requirements
of the Tax Code. According to the first
section of the Ministry of Finance Letter
Tai-Cai-Shui No. 861922464 (hereinafter,
“Letter No. 1”) dated December 11, 1997,
“the proceeds collected by the issuers of
call (put) warrants at the time of issuance
shall be premium income”, meaning that
the issuance price shall be premium in-
come and not securities exchange income.
As such, Article 4-1 of the Income Tax
Act shall not be applied. This is in confor-
mity with the general interpretation of law
and has not added any obligation of taxa-
tion unregulated by law. It is thus not in
defiance of the doctrine of the legal foun-
dation of taxation under Article XIX of

the Constitution of the Republic of China.

Issuers may conduct related securi-
ties transactions after the issuance of the
call (put) warrants for the performance or

prepare to perform (hedge) the obligations

IR (B) RS G F A
FEREALEARE (ER) 9L
FAG AL L AMELS S (1T

FRAREEE) BB ik



under the warrants as agreed (hereinafter,
“transaction for performance or hedge),
and may have income. The levy of such
income shall be carried out in accordance
with the Income Tax Act. According to
Article 24-1 of the Income Tax Act, “The
calculation of corporate income shall be
the total revenue of the year net of all
costs and expenses, loss, and applicable
tax, and the remainder shall be taxable
income”, which is the revenue or spend-
ing derived from transactions of perfor-
mance or hedge by the issuers of call (put)
warrants, and shall be included as other
income[s] and expenses for the calcula-
tion of the annual corporate income as
aforementioned for taxation. However,
Article 4-1 of the same law, set forth on
December 30, 1989, holds that securi-
ties exchange income has been regulated
by other rules and the levy of securities
exchange income tax shall cease. Related
securities exchange income after the is-
suance of the call (put) warrants shall not
be stated as taxable income for the levy of
income tax. Accordingly, related capital
loss from securities transactions for the

performance or hedge after the issuance
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of call (put) warrants shall not be deduct-
ed from taxable income. This is the same
as the addition to the first part of Article
24-2-(1) of the Income Tax Act on July
11, 2007 that excluded the application of
the special requirement of Article 4-1 of
the same law. With such a provision, the
issuance of call (put) warrants shall be
interpreted in the same way as the first
part of Article 24-1 which states that the
income from related securities trade shall
be included in the calculation for taxa-
tion and the loss shall be deducted from
regular forms of income. The mid section
of the letter in contention suggests that,
“After issuers have issued the call (put)
warrants, investors may elect to exercise
the rights thereof by selling or buying
the underlying stocks and this may result
in capital gain or loss from securities
exchange, and shall be recognized for in-
come or loss at the time of performing the
obligations and subject to Article 4-1 of
the Income Tax Act”. The Ministry of Fi-
nance Letter Tai-Cai-Shui No. 861909311
dated July 31, 1997 (hereinafter, “Letter
No. 2”) also stated that, “If the bearers of

the call (put) warrants elect to seek settle-
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ment in cash at a particular point of time
or at maturity... they shall be exempted
from the levy of income tax as suggested
in the aforementioned Income Tax Act”
(Revoked under Ministry of Finance Let-
ter Tai-Cai-Shui No. 10000400260 of No-
vember 16, 2011). These norms are not in
defiance of the meaning of the law before
the addition of Article 24-2 of the Income
Tax Act. This is also in compliance with
the general interpretation of law and has
not increased any obligation of taxation,
nor is it in defiance of the doctrine of the
legal foundation of taxation under Article
XIX of the Constitution of the Republic
of China.

No levy of income tax on securi-
ties exchange income is an exception to
the levy of income tax on any income.
The purpose is to substitute one tax for
another and not the realization of taxation
by capacity. According to the middle sec-
tion of Letter No. 1 [and the] issuers of
call (put) warrants as explained in Letter
No. 2 shall be exempted from the levy of
securities exchange income tax pursuant
to Article 4-1 of the Income Tax Act but
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cannot deduct any loss from securities
exchange. Any other individuals and busi-
ness entities that have other securities ex-
change income[s] shall be subject to taxa-
tion under Article 4-1 of the Income Tax
Act and shall not be treated otherwise. As
such, the aforementioned two letters are
not in defiance of the principle of taxation
by capacity nor are they in conflict to the
principle of equity under the Constitution
of the Republic of China.

In this case, the Claimant claimed
that the issuer of the call (put) warrants
which subscribed to the instruments by
itself at the time of issuance should not
substantiate premium income[s] as stated
in the first section of Letter No. 1, and
suggested that the requirement of Article
4-1 of the Income Tax Act and Verdict
Pan-Zi No. 96 of the Administrative Court
(reorganized as the Supreme Adminis-
trative Court) in 1973 are susceptible of
violating the Constitution of the Republic
of China. The statement presented by the
Claimant only argued that the application
of the law and ruling were improper, but

failed to present solid evidence to sug-
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gest the aforementioned letters, regula-
tions, and verdicts were in violation of
the Constitution of the Republic of China.
According to Article 5-1-(2)~(3) of the
Constitutional Interpretation Procedure
Act, the aforementioned claims shall not

be accepted.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Ching-You Tsai filed concur-
ring opinion in part.

Justice Chang-Fa Lo filed dissenting
opinion in part.

Justice Mao-Zong Huang filed dis-
senting opinion, in which Justice Pai-Hsiu

Yeh and Justice Su Chen, Beyue joined.

EDITOR’S NOTE:
Summary of facts: According to

Article 4-1 of the Income Tax Act, which
took effect on January 1, 1990, securities
exchange tax shall be waived. According-
ly, capital loss from securities exchange
shall not be deducted from income. Min-
istry of Finance Letter Tai-Cai-Shui No.
861922464 of December 11, 1997 speci-

fied that, “proceeds paid to the issuers of
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call (put) warrants for issuing the instru-
ments are premium|[s] income[s],” and
“after issuing call (put) warrants, the issu-
ers may have capital gain or capital loss
from securities transactions at the time
the investors elect to exercise their rights
by selling or buying the underlying stocks
and these shall be recognized for income
or loss pursuant to Article 4-1 of the In-
come Tax Act”. Ministry of Finance Let-
ter Tai-Cai-Shui No. 861909311 of July
31, 1997 also stated that, “If the bearers of
the call (put) warrants elect to seek settle-
ment in cash at a particular point of time
or at maturity... they shall be exempted
from the levy of income tax as suggested

in the aforementioned Income Tax Act”.

The 13 claimants of this case, in-
cluding Mega Securities, issued call (put)
warrants and declared corporate income
tax for the fiscal year. The National
Taxation Bureau of Taipei held that the
proceeds collected by the issuers of the
call (put) options at the time of issuance
should be recognized as premium inc-
ome, not securities exchange income, with

reference to the aforementioned 2 Let-
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ters, and the capital loss from securities SR BMII . s FHAEER
exchange in hedging should not be de- & > » W &faf > G EHFLo
ducted from taxable income. As such, the

taxation authorities adjusted the income

tax upward and rejected the loss from se-

curities exchange deductible from taxable

income. The claimants objected to the de-

cision and proceeded to administrative ac-

tion, but were overruled. They suggested

that the aforementioned interpretation of

the letters of the Ministry of Finance were

susceptible of violating the Constitution

of the Republic of China, and requested

interpretations. The two issues were filed

in a joint action.
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J. Y. Interpretation N0.694 ( December 30, 2011 ) =

ISSUE: Are the provisions of the Income Tax Act that allow only tax-
payers who support relatives or family members under twenty
years of age or over sixty years of age to claim an exemption
when calculating tax unconstitutional ?

RELEVANT LAWS:

Avrticles 7, 15, 155 of the Constitution ( &2 % = £ ~ % L 7
i€~ % - F I -+ 37 i ) ;Judicial Yuan Interpretation Nos.
547, 584, 596, 605, 614, 647, 648, 666, 682 ( 7 /= 2 F &
Tr - ~%7 M B SFT425 %2075 %
- EBENFAr o x o NSRS 2B
= A~ B f2f8 ) ; Article 17, Paragraph 1, Sub-paragraph 1,
Item 4, of the Income Tax Act (as amended on January 3, 2001
and on January 19, 2011) (#7#E f;2 % - = £ % - 7 % - A%
Sep P EFEARY, LE- T Zpigrat - 00F-
L4 p g o) ;5 Article 1114, Paragraph 4, and Article
1123, Paragraph 2 of the Civil Code ( &2 % - + - 7 +
EHe I s %-F-F L =% -3 ) ; The Ministry of
Finance Letle Tai-Chai-Shui-10004134920 of November 21,
2011 (pAsane EaA®- 00#-+ -1 - L - p ST
$-0002-=Zw4-0%&) -

* Translated by Chi Chung.
** Contents within frame, not part of the original text, are added for reference purposes only.




KEYWORDS:
Support ( # % )

amount ( & f~%¢ ) ,
A,

treatment ( £

, taxpayers ( 0 fit & 7% 4 ) , other rela-
tives or family members ( #
the inability to earn a living ( & # #
the principle of equality ( = % & p| ) , differential
] 18 ) , substantial relationship (*"*’ %‘rl’aé ),

livelihood or sustainability of life ( # 75 &« 4 = ¢
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HOLDING: Article 17, Para-
graph 1, Sub-paragraph 1, Item 4, of the
Income Tax Act as amended on January
3, 2001, stipulates: “The net consolidated
income of an individual equals the gross
consolidated income, as computed in
accordance with the preceding three Ar-
ticles, subtracted by the following exemp-
tion and deductions: 1. Exemption: Tax-
payers may claim a prescribed amount of
exemption for themselves, their spouses,
and their family dependents that meet any
.(4) Other rela-
tives or family members of the taxpayer
within the meaning of Article 1114, Sub-

of the conditions below. ..

paragraph 4, or Article 1123, Paragraph
3, of the Civil Code who are either under
twenty years of age or over sixty years of

age, are incapable of earning a livelihood,
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” The
requirement that dependents be “under

and are supported by the taxpayer....

twenty years of age or over sixty years of
age” for taxpayers to claim the exemption
(The same requirement appears in Article
17, Paragraph 1, Sub-paragraph 1, Item
4, of the Income Tax Act amended on
January 19, 2011.) violates the principle
of equality prescribed by Article 7 of the
Constitution, and therefore it shall be-
come void within one year from the date

of this Interpretation.

REASONING: The principle
of equality prescribed by Article 7 of
the Constitution does not mean equality
that is absolute, mechanical, or formal.
Instead, the principle of equality protects
substantive equal status under the law,
which requires that matters that are simi-
lar in nature be handled similarly, and
that differential treatment be justified by
appropriate reasons (see J.Y. Interpreta-
tion Nos. 547, 584, 596, 605, 614, 647,
648 and 666). Whether a particular legal
rule is consistent with the principle of
equality depends on whether the purpose

of the differential treatment is constitu-

BAFRGE £ 5 o

T2 T E Rzt

TEE N SRR

iuEg (A BT e - 5§
IARESFI4 A 52 0T 5

SR - BN 2 A
Py EEAR) - i‘ﬁ%{
TRETEERRZ &R H XU R

AR R AT G AN g2 P ehE
TER o BATRIZ A EARE D 2
EA2Z AT FF - TR
a2 (A3 s> ~-niEgs

) o



tional, and whether there is a certain level
of nexus between the classification and
the purpose that the classification seeks to

achieve (see J.Y. Interpretation No. 682).

Article 17, Paragraph 1, Subpara-
graph 1, Item 4, of the Income Tax Act as
amended on January 3, 2001, stipulates:
“The net consolidated income of an in-
dividual equals the gross consolidated
income, as computed in accordance with
the preceding three Articles, subtracted
by the following exemption and deduc-
tions: 1. Exemption: Taxpayers may
claim a prescribed amount of exemption
for themselves, their spouses, and their
family dependents that meet any of the
conditions below. ...(4) Other relatives
or family members of the taxpayer within
the meaning of Article 1114, Subpara-
graph 4, or Article 1123, Paragraph 3,
of the Civil Code who are either under
twenty years of age or over sixty years of
age, are incapable of earning a livelihood,
and are supported by the taxpayer....”
(The same requirement also appears in
Article 17, Paragraph 1, Sub-paragraph 1,

Item 4, of the Income Tax Act as amend-
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ed on January 19, 2011. The requirement
in Item 4 is referred to hereinafter as the
provision in dispute). Taxpayers who seek
to claim the exemption have to satisfy the
following requirements: Their relatives or
family members (hereinafter referred to
as “other relatives or family members”)
have to meet the requirement of the Civil
Code set out above, to be incapable of
earning a livelihood, to be supported by
the taxpayer, and have to be under twenty
years of age or over sixty years of age.
The age requirement of the provision in
dispute prevents the taxpayers who sup-
port other relatives or family members
more than twenty years of age but less
than sixty years of age from claiming an
exemption, which constitutes differential
treatment on the basis of the different

ages of the dependents.

According to Article 15 of the Con-
stitution, people’s right of existence shall
be protected. Moreover, Article 155 of
the Constitution stipulates that the State
shall give appropriate assistance and re-
lief to the aged, the infirm, and those who

are unable to earn a living. One of the
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measures that may be used by the State
to ensure people’s livelihood is the provi-
sion that taxpayers may claim an exemp-
tion when they support their relatives or
family members who are incapable of
earning a livelihood. If the State limits
the age of the dependents to the range be-
tween twenty and sixty years of age, such
a limit would decrease the will of tax-
payers to support their relatives or fam-
ily members who are more than twenty
years of age but less than sixty years of
age and are unable to earn a living. As a
result, such a limit would adversely af-
fect the livelihood or sustainability of
these disadvantaged people. Therefore,
whether the differential treatment caused
by the provision in dispute violates the
principle of equality should be subject
to strict scrutiny, which means that the
purpose of the provision in dispute has to
be constitutional, and that the classifying
standards and differential treatment are
substantially related to the achievement

of the purpose of the provision in dispute.

According to the Ministry of Fi-
nance Letter Tai-Chai-Shui-10004134920
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of November 21, 2011, the provision in
dispute uses the age of dependents who
are unable to earn a living as a classifying
standard for the purpose of encouraging
people to be filial, promoting fair taxa-
tion, raising tax revenue, and increasing
the efficiency of tax administration.
However, those who need support
due to their inability to earn a living do
not become self-sustaining simply be-
cause they become more than twenty
years old and less than sixty years old.
Similarly, the taxpayers who support their
relatives and family members who are
more than twenty years old and less than
sixty years old face a financial burden
that is the same as that faced by taxpay-
ers who support dependents who are less
than twenty years old or more than sixty
years old. In other words, the financial
burden of the taxpayers who support their
relatives who are unable to earn a living
is fixed across the different age groups
of the supported family members. The
provision in dispute affects the will of
taxpayers to support relatives or fam-
ily members who are over twenty years

old but less than sixty years old, which
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may decrease the level of family sup-
port provided to these relatives or family
members. Therefore, the provision in dis-
pute is inconsistent with the purpose of
encouraging people to be filial. Moreover,
it amounts to unfair taxation that some
taxpayers who are supporting their rela-
tives or family members cannot claim an
exemption when calculating their taxable
income simply because the supported rel-
atives or family members are over twenty

years old but less than sixty years old.

Furthermore, the taxpayers who
want to claim the exemption pursuant to
the provision in dispute have to provide
documents proving that the dependents
are indeed unable to earn a living. The
provision in dispute not only requires that
the dependents indeed are unable to earn
a living, but also requires that the depen-
dents be under twenty years old or over
sixty years old. The requirement that the
dependents be under twenty years old or
over sixty years old does not enhance the
efficiency of tax administration, but sig-
nificantly harms the interests of taxpay-

ers and their dependents. Therefore, the
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differential treatment caused by the age
classification in the provision in dispute
is @ means that lacks substantial relation-
ship to the end that the means seeks to
achieve, which means that the differential
treatment is arbitrary and thereby in-
consistent with the principle of equality
enshrined in Article 7 of the Constitution.
The age restriction in the provision in dis-
pute therefore shall become void within
one year from the date of this Interpreta-

tion.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Si-Yao Lin filed concurring
opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Chang-Fa Lo filed concur-
ring opinion in part and dissenting opin-
ion in part.

Justice Dennis Te-Chung Tang filed

concurring opinion in part and dissenting



opinion in part.

Justice Chun-Sheng Chen filed dis-
senting opinion, in which Justice Chi-
Ming Chih and Justice Huang, Hsi-Chun
joined.

EDITOR’S NOTE:
Summary of facts: Article 17, Para-

graph 1, Sub-paragraph 1, Item 4, of the
Income Tax Act as amended on January
3, 2001, stipulates: “The net consolidated
income of an individual equals the gross
consolidated income, as computed in
accordance with the preceding three Ar-
ticles, subtracted by the following exemp-
tion and deductions: 1. Exemption: Tax-
payers may claim a prescribed amount of
exemption for themselves, their spouses,
and their family dependents that meet any
(4) Other rela-
tives or family members of the taxpayer
within the meaning of Article 1114, Sub-

of the conditions below. ...

paragraph 4, or Article 1123, Paragraph
3, of the Civil Code who are either under
twenty years of age or over sixty years of
age, are incapable of earning a livelihood,
and are supported by the taxpayer....”

The same requirement appears in Article
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17, Paragraph 1, Sub-paragraph 1, Item 4,
of the Income Tax Act amended on Janu-
ary 19, 2011.

The applicant claimed an exemp-
tion for supporting other relatives or
family members when filing annual tax
returns in 2003, 2005, 2006, and 2007.
The National Taxation Administration of
the Northern Taiwan Province found that
the applicant’s claim failed to meet the
requirement that other relatives or family
members be less than twenty years old or
more than sixty years old. The applicant
disputed the government’s finding and
sued the National Taxation Administra-
tion in the Administrative Court. The
applicant lost the suit and applied for in-
terpretation on the question whether the
provision in dispute as applied by the Ad-

ministrative Court was unconstitutional.
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J. Y. Interpretation N0.695 (30 December 2011 ) ~*

ISSUE: Given the dual system of litigation adopted by the Constitution,
it is asked if disputes over the denial of a lease granted accord-
ing to the Operational Guidelines for the Restoration of over-
cultivated, state-owned Woodland, are to be resolved by admin-
istrative litigation or not.

RELEVANT LAWS:

J.'Y. Interpretation No. 448, No. 466, and No. 540 ( # ;* 1= §#
FHer A Fe 22 5T e 0%i2®)  the Op-
erational Guidelines for the Restoration of over-cultivated, state-
owned Woodland (Promulgated on 23 April 2008) ( &3 +k# &
PR RTEL g ¢ FAR, - #Fe P 2+ =2 p37
T % ) ; Article 5 of the Forest Law ( Z4ki2 % 7 %) .

KEYWORDS:

public law relations ( = ;2 & % ) , administrative litigation
( =& 2 ) , administrative rroceedings ( {7 5c#%3% ) , ad-
ministrative court ( {7 ¥ [ ) |, private law relatlons (2
B %), civil action ( & % 3%32% ) , court of general jurisdic-
tion (% i ;xpe) , trial (% 2]),remedy (47 ) , state-
owned woodland ( ® 3 +k# ) , over-cultivation (& £ ),
homeland security ( B+ %% ), public interest ( 2+ 4] & ),
major public interest (& = = z ) , public authorities ( = {&
4) ,lease (#EFXE ) **

*  Translated by Marie C.Y. Li .
** Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING: Cases involving
district offices of the Council of Agricul-

ture of the Executive Yuan’s Forestry Bu-
reau which, in accordance with the Oper-
ational Guidelines for the Restoration of
over-cultivated, state-owned Woodland,
have denied applications for leases are
to be considered as disputes arising from
relations governed by public law, and
therefore the injured party may seek rem-
edy through administrative litigation duly

adjudicated by the administrative courts.

REASONING: Under the exist-
ing law, trials of civil and administrative
cases are conducted in separate courts:
that is, the administrative courts and the
courts of general jurisdiction. Unless oth-
erwise stipulated by law, disputes arising
from relations governed by private law
shall be determined by courts of general
jurisdiction; disputes arising from rela-
tions governed by public law shall be
adjudicated by administrative courts (see
J. Y. Interpretation No. 448 and No. 466).
In cases involving civilians applying for
contracts with the Authorities based on

administrative regulations, the said Au-
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thorities may grant rejection on grounds
of public interests, and the injured party
may resort to administrative litigation for

relief (see J. Y. Interpretation No. 540).

To continue on the work of restora-
tion mandated in Agriculture Order No.
35876 issued by the Secretary of the
former Taiwan Province on 27 May 1969
(also known as the “Taiwan Provincial
Plan for the Restoration of Over-cultivat-
ed State-owned Woodland”), the Council
of Agriculture under the Executive Yuan
enacted the Operational Guidelines for
the Restoration of Overcultivated, State-
owned Woodland (hereafter “the Guide-
lines at issue”) along with an Enforce-
ment Plan on 23 April 2008 in an attempt
to handle persons who engage in illegal
cultivation or reclamation, and further
launched forestry restoration to improve
forestland security and boost public wel-
fare. To this end, District Offices of the
Council of Agriculture under the Execu-
tive Yuan’s Forestry Bureau (hereafter
“Forestry District Offices”) may only
contract with civilian applicants after the

said applicants have actually applied for
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a lease in accordance with the Guidelines
at issue as well as other related ordinanc-

€s.

The main purpose of such restora-
tion task lies in resolving problems arisen
from over-cultivation on stateowned
woodland as well as preserving long-
term public interests such as homeland
security (see Article 5 of the Forest Law).
Hence, the Forestry District office has
the authority to reject any leasing con-
tract proposed by civilian applicant on
grounds of threats to maintain sustainable
forestry management or to matters of
major public interest such as homeland
security during its investigation process
or having confirmed the compliance of
the said civilian occupier. As a result,
the threshold lies in whether the decision
made by the Forestry District Office is
based on the exercise of public authority.
In other words, if public policy plays a
part in the determination by the Forestry
District Office when weighing up wheth-
er or not to lease stateowned woodland to
civilian applicants, the subsequent deci-

sion certainly pertains to public law. As a
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consequence, an injured party must resort
to administrative litigation for relief, and
all related disputes of this kind shall be

adjudicated by administrative courts.

Justice Chang-Fa Lo filed concur-
ring opinion

Justice Si-Yao Lin filed dissenting
opinion.

Justice Pai-Hsiu Yeh filed dissent-
ing opinion in which Justice Mao-Zong
Huang joined.

Justice Shin-Min Chen filed dis-
senting opinion.

Justice Hsi-Chun Huang filed dis-

senting opinion.

EDITOR’S NOTE:
Summary of facts: The Petitioner

(for this Interpretation) serves as a civil
court judge at Taiwan Yilan District
Court (hereafter “Yilan Court”). The rea-
son for this petition arose from the fact
that the Yilan Court was the original trial
court for the leasing dispute. The plain-
tiffs, including A applied to Luodong
Forest District Office for a lease based on

the Operational Guidelines for the Res-
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toration of Over-cultivated, State-owned
Woodland (hereafter “the Guidelines at
issue”). Their application was rejected
on grounds of poor qualifications as well
as failure to attain objective compli-
ance. The plaintiffs filed for petition and
administrative litigation, but were then
vacated (Judgment of 98 Su Zi No. 1590
(2009)) and remanded back to the Yilan
Court by the Taipei High Administra-
tive Court based on lacking of justified
jurisdiction. After the case was dismissed
by the Luodong Summary Division of
the Yilan Court, the plaintiffs appealed.
Chief Justice B of the Civil Division of
the Yilan Court, and Justices C and D all
held the same position that the case at is-
sue was of public law nature and thus the
Civil Division of the Yilan Court lacked
jurisdiction over such case. Owing to the
discrepancy of judicial opinions between
the Civil Division of the Yilan Court and
the Taipei High Administrative Court and
pursuant to Article 182-1 Section 1 of
the Code of Civil Procedure, the case at
issue was ruled to cease and petition for
interpretation by the Judicial Yuan was
properly requested (Civil Judgment of 99
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Jian Shang Zi No. 48 (2010)).
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J. Y. Interpretation N0.696 (January 20, 2012 ) =*

ISSUE: 1.Is the Income Tax Act provision constitutional in requiring a
taxpayer and his/her spouse to file a joint tax return for their
aggregate non-salary income ?

2.Is the Directive issued by the Ministry of Finance in 1987
constitutional in requiring the share of tax liability that a party
of a separated couple must bear to be apportioned based on
the ratio of the party’s income to the couple’s aggregate in-
come ?

RELEVANT LAWS:

Articles 7, 15 and 23 of the Constitution ( & /= % = % -~ %

L 7~ % -+ = 1i%) ;5 JY. Interpretation Nos. 318, 547,

554, 584, 596, 605, 614, 647, 648, 666, 682 and 694 ( 7 ;% [~

%$3‘§L’:‘—— '\‘Eifu‘fiif‘li:%fu‘ajirir%%’i‘éil'\‘I%ﬁ,‘
$I4 25 %2018 %2 -5~ %2 - 5%
AEABE SRR AE RS A5 L e EE)

Article 15, Paragraph 1, of the Income Tax Act (as amended
on December 30, 1989 and June 25, 2003) ( #7# fiiz % + 1
EH -8 (P ERAR - L AagL o = LpigraF o
{+t-&#2 L7 pigs o) ) ; Artcle 15, Paragraph
2, of the Income Tax Act (as amended on December 30, 1989
and June 25,2003) (#7iEfriz % LT ik % - A b (P EX

* Translated by Ya-Wen Yang/ Ching-Yuan Huang.
** Contents within frame, not part of the original text, are added for reference purposes only.
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p g+ 2% ) ) ; The Directive Reference No. TTS-7519463
as issued by the Ministry of Finance on March 4, 1987 ( #4rz
M=t g p SHFE ST -4 A Z5E)
The Directive Reference No. TTS-770653347 as issued by the
Ministry of Finance on March 25, 1988 ( p4pc3f = + = & =
oI P SHME S - 0T 22w S L) o
KEYWORDS:
non-salary income of a married couple ( % £ 23 5 #7{% ) ,

R-trgt-orztpgpad 4 Lt-ogx o217

jointly filing tax return and paying tax liability ( & & 4§ %) ,
joint computation of tax liability ( & # 3+ %& ) , joint tax return

( & & ¢ 3¢ ), separate computation of tax liability ( ¥ b
3+ fL%g ) , progressive tax rate ( % i& 45 ), principle of
equality (& % J& B[ ), principle of equal taxation ( A2f&. > T ) |
differential treatment ( £ %] {38 ) , marital relationship ( ¥
W %) , marriage and family (¥&4F)2 Rz ) |, free develop-
ment of character ( ~# & p ¢ ) , institutional safeguard (4] &
145 ), substantial relation (5 & B ¥ ) , cost of taxation ( #4
Hec &), fiscal revenue ( B4#cdz » ) , household unit ( 33+
H =), separation ( 4 £ ) , joint tax liability ( 2 % J& %5
#.3¢ ) , individual consolidated income ( & * #7{¥ %%F ) , a

couple’s aggregate income ( % % #7117 4 ¢p ) **

HOLDING: Article 15, Para- BREEX P #am- L gL
graph 1, of the Income Tax Act as ame- Tzt pipEaF rEmRE ST 0

nded on December 30, 1989 provided FomR A THARAERA 2ZFB 2



334 J.Y. Interpretation N0.696

that, where the spouse of a taxpayer and/
or a dependent whose support deduction
may be made in accordance with Article
17 of this Act has any income as provided
in the preceding Article, the taxpayer shall
include such income in his/her income
tax return. (It was later amended on June
25, 2003, although the requirement that a
married couple files a tax return and pays
the tax liability jointly was not amended.)
Insofar as the said provision requires that
tax is imposed on the basis of such a joint
return, if a taxpayer’s liability as com-
puted in conjunction with the nonsalary
income of his or her spouse exceeds the
amount payable if it were separately com-
puted, thereby increasing his or her taxa-
tion, the situation is contrary to the princi-
ple of equality as provided by Article 7 of
the Constitution. The said provision shall
cease to apply no later than two years af-

ter this Interpretation is made public.

The Directive Reference No. TTS-
7519463 as issued by the Ministry of Fi-
nance on March 4, 1987 (hereinafter the
“Directive at issue”) stipulated as follows:

The husband and wife of a separated cou-
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ple may each file a consolidated tax re-
turn with the tax authority at the place of
each one’s household registration, stating
therein the name and ID No. of the spouse
and the fact that they are separated. In this
event, the ratio of a party’s tax liability
to the couple’s joint tax liability shall be
computed based on the percentage that the
party’s consolidated income represents as
compared to the couple’s aggregate con-
solidated income. Upon either party’s ap-
plication, a separate tax assessment notice
for each one’s outstanding tax liability
(i.e. the individual’s tax liability minus
the amounts withheld and paid) may be
issued. The formula promulgated therein
about how the joint tax liability is to be
apportioned between the separated hus-
band and wife violates fairness of taxation

and hence shall be no longer applicable.

REASONING: The principle
of equality prescribed by Article 7 of the
Constitution does not mean absolute and
mechanical equality in formality, but is
for the protection of substantive equal sta-
tus under the law, which requires matters

identical in nature be treated and handled
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identically without being subjected to
differential treatment arbitrarily or for
no proper justification. (See J.Y. Inter-
pretation Nos. 547, 584, 596, 605, 614,
647, 648, 666 and 694.) For a statute or
regulation to meet the equal protection
requirement, the purpose of the differ-
ential treatment must be constitutional,
and a sufficient degree of nexus must ex-
ist between the classification set out in
the regulation and the objectives that the
regulation seeks to achieve. (See J.Y. In-
terpretation Nos. 682 and 694.)

Article 15, Paragraph 1, of the In-
come Tax Act as amended on December
30, 1989 (hereinafter “the provision at
issue™) provided that, where the spouse
of a taxpayer and/or a dependent whose
support deduction may be made in ac-
cordance with Article 17 of this Act has
any income as provided in the preceding
Avrticle, the taxpayer shall include such
income in his/her income tax return. (The
provision at issue was later amended on
June 25, 2003, although the requirement
that a married couple files a tax return

and pays the tax liability jointly was not
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amended.) The anterior of Article 15,
Paragraph 2, of the Income Tax Act, as
amended on December 30, 1989, provided
that the tax liability on the salary income
of a taxpayer’s spouse may be computed
separately and then a tax return filed and
the tax paid jointly by the taxpayer. (On
June 25, 2003, this provision was further
amended as follows: the tax liability on
the salary income of a taxpayer or his/her
spouse may be computed separately and
then a tax return filed and paid jointly by
the taxpayer.) Based on the above provi-
sions, a married couple must file a joint
tax return therein stating the husband and
wife’s aggregate non-salary income and

compute the joint tax liability accordingly.

Insofar as the procedure for filing
the joint return is concerned, J.Y. Inter-
pretation No. 318 has pointed out that the
provisions are essential to the furtherance
of the public interest and are not in con-
flict with the Constitution. Nevertheless,
when tax is imposed on the basis of such
a joint return, if the tax payable by a tax-
payer as computed in conjunction with

the income of his or her spouse and other
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dependents exceeds the amount payable
if it were separately computed, thereby
increasing his or her taxation, the situ-
ation is contrary to the principle of fair
taxation. Under progressive marginal tax
rates, the tax liability computed based on
a married couple’s aggregate net non-sal-
ary income, as requested by the provision
at issue, would exceed the sum of each
party’s separate tax liabilities computed
individually based on each party’s non-
salary income. In this respect, the provi-
sion at issue constitutes tax discrimination

based on marital status.

Marriage and family serve as the
foundation on which our society takes
its shape and develops and are thus insti-
tutionally protected by the Constitution
(See J.Y. Interpretation No. 554.) Tax
discrimination based on marital status,
which imposes heavier economic bur-
dens on married couples, is equivalent to
a marriage penalty and thus contravenes
the intent of the Constitution to protect
the institutions of family and marriage.
For this reason, whether such discrimina-

tion under the provision at issue violates
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the principle of equality shall be subject
to stricter scrutiny. For the discrimination
to comply with the principle of equality,
it must aim at constitutional objects and
bear a substantial relation to the accom-
plishment of such objects. The objects
of the provision at issue are, inter alia, to
reflect the saving effect of a household
unit, to avoid illegitimate income split-
ting, to lower the cost of taxation and to
generate sufficient fiscal revenue. (See the
Legislative Yuan Gazettes, 79th Session,
Vol. 59, p. 28 and p. 31, opinions of del-
egates of the Taxation Agency, Ministry
of Finance, before this Court on Septem-
ber 21, 2010 and the Ministry of Finance
Letter Reference No. TTS-10000190810
dated May 30, 2011, p 13.) However, the
saving effect of a household unit, if any,
does not necessarily occur when a couple
live together, since people’s life styles and
spending habits vary. Even if there is such
a saving effect, it is not a legitimate basis
to impose heavier income tax liability.
Moreover, although the legislature might
adopt a joint taxation scheme to prevent
the husband and wife from illegitimate in-

come splitting, for such a scheme to have
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been in line with the principle of substan-
tial fairness, the legislator should have
taken auxiliary measures to eliminate the
additional burden of computing the tax
payable based on a couple’s aggregate
income, on which a higher tax bracket
would apply. Also, the object of reducing
taxation costs could be achieved by im-
proving taxation procedures. In any event,
measures that would impair tax equality
must not be an option for the legislature
to lower taxation costs. Finally, maintain-
ing the desired level of fiscal revenue is
indeed crucial to the public interest. Yet,
such a goal must not be met through dis-
favored differential treatment of marriage
and family. Conclusively, insofar as tax
is imposed on the basis of such a joint re-
turn, if a taxpayer’s liability as computed
in conjunction with the non-salary income
of his or her spouse exceeds the amount
payable if it were separately computed,
thereby increasing his or her taxation, the
situation is contrary to the principle of
equality as provided by Article 7 of the
Constitution, since the tax burden thereby
increased bears no substantial relation to

the achievement of the aforesaid objects.



It would take an extensive period of
time for the competent authority to redress
the aforesaid unconstitutional provisions,
given the wide impact of the amendment
of such law and the complexity of taxa-
tion schemes. Under such circumstances,
the unconstitutional provisions must cease
to apply no later than two years after this

Interpretation is made public.

The Directive Reference No. TTS-
7519463 as issued by the Ministry of Fi-
nance on March 4, 1987 (hereinafter the
“Directive at issue”) stipulated as follows:
The husband and wife of a separated cou-
ple may each file a consolidated tax re-
turn with the tax authority at the place of
each one’s household registration, stating
therein the name and ID No. of the spouse
and the fact that they are separated. In this
event, the ratio of a party’s tax liability
to the couple’s joint tax liability shall be
computed based on the percentage that the
party’s consolidated income represents as
compared to the couple’s aggregate con-
solidated income. Upon either party’s ap-

plication, a separate tax assessment notice
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for each one’s outstanding tax liability (i.e.
the individual’s tax liability minus the
amounts withheld and paid) may be is-
sued. (The Directive at issue is no longer
valid according to the Directive Refer-
ence No. TTS-09804558680 as issued by
the Ministry of Finance on September 14,
2009.) By allowing a separate tax notice,
the Directive at issue was meant by the
authority incharge to be a flexible solution
for separated couples’ practical difficulty
in filing a joint return and paying the tax
together. However, as to how the joint tax
liability is to be apportioned between the
separated husband and wife, the formula
promulgated in the Directive was based
on the proportion of one party’s individual
consolidated income as compared to the
couple’s aggregate consolidated income.
If the husband and wife’s incomes are dis-
parate, the party earning less income will
bear tax liability disproportionate thereto.
In this regard, the Directive did not com-
ply with tax equality and shall not be ap-
plicable.

With regard to the Petitioner’s claim

that the Directive Reference No. TTS-
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770653347 as issued by the Ministry of
Finance on March 25, 1988 violates Ar-
ticles 7, 15 and 23 of the Constitution, it
is found that the said Directive was only
mentioned by the Taipei High Administra-
tive Court decision No. 90-Su-Tzu-1982
in the summary of facts without being
applied in the judgment. Hence, this part
of the petition is not in conformity with
Article 5, Paragraph 1, Sub-paragraph 2
of the Constitutional Interpretation Pro-
cedure Act and is hereby dismissed in
accordance with Sub-paragraph 3 of the
same Article.

Justice Pai-Hsiu, Yeh filed concur-
ring opinion in part.

Justice Mao-Zong, Huang filed con-
curring opinion.

Justice Beyue , Su Chen filed con-
curring opinion.

Justice Chang-Fa, Lo filed concur-
ring opinion.

Justice Dennis Te-Chung, Tang filed
concurring opinion.

Justice Yeong-Chin, Su filed dis-
senting opinion in part.

Justice Ching-You, Tsay filed dis-

J. Y. Interpretation N0.696 343

Zw S BSER A F BT
R A T R s
i b ERFEF F -
NERPEE Y @R TS XA S

A A B E A 2
FTEFRXEZ5T ES- 30 % 2 RN

L RPESZIERT ) RARE

i

AELEREAZE P BHDNA
BRALLE S F AT FERIERR
LT S MAZEHFIHIBFLLE S
BazradRipriLd FL2
TRAZRIEEFLLE R A4E
BAFAFRLALE S FAET SR
MIMe AL AT A EATRRD
PREALE



344 J.Y. Interpretation N0.696

senting opinion in part.
Justice Shin-Min, Chen filed dis-

senting opinion.

EDITOR’S NOTE:

Summary of facts: In filing the tax
return for the taxable year of 2000, the
petitioner did not include her spouse’s
income and interest of more than NT$40
million in her consolidated income as re-
quired under Article 15, Paragraph 1, of
the Income Tax Act (the “provision at is-
sue”). The petitioner’s said tax return was
later found to be illegal. When being fined
for the violation, the petitioner claimed
that she had no knowledge of her spouse’s
financial affairs, as they had been sepa-
rated for several years. The Ministry of
Finance thus agreed to issue a separate
supplemental tax assessment notice pur-
suant to the Directive Reference No. TTS-
770653347 dated March 25, 1988, and
computed the applicant’s outstanding tax
liability in accordance with the formula
applicable to a separated married couple
as set forth in the Directive Reference
No. TTS-7519463 dated March 4, 1987

(“Directive at issue”). As a result, despite
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the amount of tax that the petitioner had
paid, she remained liable for NT$541,598
of tax. The applicant disagreed with the
assessment and proceeded with adminis-
trative litigation, which was rejected by
the court’s final binding judgment. The
petitioner filed this petition claiming that
the provision at issue, Directive at issue
and the Directive of 1988, on the basis of
which the final binding judgment was ren-
dered, were not constitutional, because,
under a progressive income tax, when a
married couple’s tax liability is computed
based on their aggregate income, the party
with less income would be subject to the
higher marginal tax rate applicable to the

couple’s aggregate income.
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J. Y. Interpretation N0.697 ( March 2, 2012) =

ISSUE: s it unconstitutional the Commodity Tax Act provides that in
a situation of consign process contract the consigned manufac-
turer be the taxpayer; and where all machine-made cool drinks
be subject to commodity tax ?

RELEVANT LAWS:

Articles 7, 19, 23 of the Constitution ( &/ % = % ~ % L 4

~ %= 4+ =z #%) 5 JY. Interpretation Nos. 521, 635, 685

(PiEEPEz T - - 2R B3 27 9520 B3
¥ ~7 5.i2#8) ; Subparagraphs 1, 2, Paragraph 1, Article

2; Article 19; Paragraphs 1, 2, 3, Article 8 of the Commodity
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1, Article 32 of the Commodity Tax Act (amended and prom-

ulgated on 1997.5.7; effective on 2002.1.1) ( § # & if & %
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* Translated by Chun-Yih Cheng.
** Contents within frame, not part of the original text, are added for reference purposes only.
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i£ ) 5 Ministry of Finance Letters 1990.11.1 Tai-Tsai-
Suei N0.790367324, 1995.11.24 Tai-Tsai-Suei No. 841660961,
1985.11.14 Tai-Tsai-Suei No. 24779, 1983.9.6 Tai-Tsai-Suei
No. 36286, Ministry of Finance Order 2009.10.26 Tai-Tsai-Suei
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KEYWORDS:

explicitness of law ( ;2 &= #x
paying (#efiix 22 % ) , cool drinks (i# 7% 44t &) , com-
modity tax act ( f 4 % &) |

), penalty for tax evasion (/&5 )
EHE)

FEt+) , principle of statutory tax-

indefinite concept of law ( 7
, legisla-

HOLDING: The provision of
Subparagraph 2, Paragraph 1, Article 1
of the Commodity Tax Act (hereafter, the
Act) that “Commodity tax is levied upon
removal of taxable commodities from the
manufacturers’ premises or upon importa-
tion. The taxpayers are as follows: ... 2.
For commodities manufactured on a con-

sign process contract: the manufacturer
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of the processed taxable goods.” is not
contrary to the principle of explicitness
of law. However, in a situation where
there are several consigned manufactur-
ers for division of works, the legislative
body should better consider the division
of works, process and all kinds of consign
process contracts in the manufacturing
process to determine the completion stage
of the manufacture of taxable goods so as
to identify the consigned manufacturer,
and in due course to review and improve

the relevant provisions.

Paragraph 1, Article 8 of the Act
provides that, “The tax rates for all kinds
of machine-made cool drinks are as fol-
lows: 1. Diluted natural fruit/vegetable
juice: taxed on an ad valorem basis at 8%;
2. Other beverage: tax on an ad valorem
basis at 15%.” The provision therein
related to cool drinks is not contrary to
the principle of explicitness of law. In
addition, the above provision imposes
commodity tax only on machine-made
cool drinks, but not on non-machinemade

ones, which is not contrary to the princi-
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ple of equality as set forth in Article 7 of

the Constitution.

Ministry of Finance Letter 1990.-
11.1 Tai-Tsai-Suei N0.790367324, which
considered a drink based on the quantity
of solid content reaching 50%, and Minis-
try of Finance Letter 1995.11.24 Tai-Tsai-
Suei No. 841660961, which considered
edible bird’s nest drinks imported or
manufactured by enterprises as taxable
drinks under Article 8 of Commodity Tax
Act, are not contrary to the principle of

statutory taxpaying.

Subparagraph 1, Article 32 of the
Commodity Tax Act, which was amended
and promulgated on 1997.5.7 and became
effective on 2002.1.1, providing that, “In
any of the following circumstances, the
taxpayer shall be pursued for payment
of taxes and fined from 5 to 15 times the
amount of tax evaded: 1. Failing to com-
plete necessary registration in compliance
with Article 19, and illegally manufactur-
ing commodities subject to commodity

tax.” (which penalty was amended to be 1
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to 3 times on 2009.12.30) is not contrary
to the constitutional principle of propor-

tionality.

REASONING: Article 19 of
the Constitution provides that the people

shall have the duty of paying taxes in ac-
cordance with law. And the legal condi-
tions for taxation should comply with the
principle of explicitness of law. However,
where the legislation utilizes an indefinite
concept of law or other abstract concepts,
if the meaning is understandable, and is
predictable by the regulated, and could be
confirmed through judicial review, it may
not be considered as being contrary to the
principle of explicitness of law (see J.Y.

Interpretation No. 521).

Subparagraphs 1, 2, Paragraph 1,
Acrticle 2 of the Act provide that, “Com-
modity tax is levied upon removal of
taxable commodities from the manufac-
turers’ premises or upon importation. The
taxpayers are as follows: 1. For com-
modities manufactured domestically: the
manufacturer. 2. For commodity manu-

factured on a consign process contract:
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the manufacturer of the processed taxable
goods.” Therefore, where taxable goods
are manufactured domestically, the manu-
facturers are the taxpayers. As regards to
taxable goods manufactured by consign
process contract, the consigned manu-
facturers are the taxpayers. However,
regardless of whether they are self-man-
ufacturing manufacturers or consigned
manufacturers, they should, in accordance
with Article 19 of the Act, Articles 10 and
15 of the Regulations for the Collection
of Commaodity Tax (hereafter the Regula-
tions), bear the obligation cooperation to
complete the manufacturer’s registration
and product’s registration. After these
registrations have been approved by the
tax authority, they can then manufacture
taxable goods. Further, according to Para-
graph 1, Article 17 of the Regulation, the
consigned manufacturers may manufac-
ture taxable goods only after they have
submitted the consign process contracts
to the tax authority for review and the tax
authority has approved the same. In addi-
tion, according to Article 18 of the Regu-

lations, “Except in cases that follow the
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provisions in Article 16 herein and where
packing specifications are approved under
special case status, packed taxable goods
shall have the name of the goods as well
as the name and address of the manufac-
turer noted in Chinese on the package.”
In respect of the consigned manufacturer
as set forth in Subparagraph 2, Paragraph
1, Article 2 of the Act, if there is only one
manufacturer completing the manufactur-
ing independently, it is doubtless that this
manufacturer should bear the taxpaying
obligation. If there are several manufac-
turers for division of works, with each
sequentially engaged in part of the manu-
facturing process, which is necessary to
complete the taxable goods, although the
provision of Subparagraph 2, Paragraph
1, Article 2 of the Act does not specify
which stage’s consigned manufacturer
being the commodity tax taxpayer, it
could be ascertained by the specific char-
acter and the manufacturing process of
the goods. Therefore, Subparagraph 2,
Paragraph 1, Article 2 of the Act provides
that the consigned manufacturer should

be the taxpayer, which is predictable in
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advance by such manufacturer, and could
be confirmed through judicial review, and
therefore is not contrary to the principle
of explicitness of law. However, in a situ-
ation where there are several consigned
manufacturers for division of works, the
legislative body should better consider the
division of works, process and all kinds
of consign process contracts used in the
manufacturing process to determine the
completion stage of the manufacture of
taxable goods so as to identify the con-
signed manufacturer, and in due course
to review and improve the relevant provi-

sions.

Paragraph 1, Article 8 of the Act
provides that, “The tax rates for all kinds
of machine-made cool drinks are as fol-
lows: 1. Diluted natural fruit/vegetable
juice: taxed on an ad valorem basis at 8%;
2. Other beverage: tax on an ad valorem
basis at 15%.” Paragraph 3 of the same
Article defines only the term “machin-
emade”, while without defining the term
“cool drinks”. However, so called “cool”

is a relative concept, and is not neces-
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sarily connected to temperature. There
are many such drinks on the market, it is
impossible for the legislators to list them
all in advance. All drinks which have the
character that the consumers can open the
cap and drink belong to “cool drinks”.
This is not unpredictable by the regulated,
and is not contrary to the principle of ex-

plicitness of law.

All machine-made cool drinks
should be subject to commodity tax as ex-
pressly specified in Article 8 of the Act. In
addition, Paragraph 3 of the same Article
provides that, “The socalled “machine-
made cold drinks” in the first Paragraph
refer to either one of the conditions below:
1. The drinks are made at fixed premises
and sealed in bottles (boxes, cans or bar-
rels) using motor-driven or non-motor
driven machinery. 2. The drinks are made
at fixed premises where the raw materials
or semi-finished products of the drinks
are made using motor-driven or nonmo-
tor driven machinery and loaded into a
vending machine for mixture and sale.”

The quantity of nonmachine made cool
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drinks, which are mixed and made by
hand or tools, is limited on the market.
To impose commaodity tax on them is not
cost-efficient. The situation is different
for machine-made cool drinks, which are
stuffed and packaged by machine, and
mass produced in factories and resold to
the consumers. The commodity tax is a
single stage sales tax, which is imposed
by the legislator on specific categories of
goods which are manufactured domesti-
cally or imported from abroad. In prin-
ciple, the target is on the machinemade,
mass, and standardized production. The
legislative choice to impose tax on cool
drinks is based on national economic
and fiscal considerations, and is thus not
abusive. Therefore, Article 8 of the Act,
which imposes commodity tax only on
machinemade cool drinks, and not on
non-machine made drinks, is not contrary
to the principle of equality of Article 7 of

the Constitution.

“Other beverage” as defined in
Subparagraph 2, Paragraph 1, Article 8 of

the Act, does not refer to diluted natural
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fruit/ vegetable juice under Subparagraph
1, Paragraph 1 of the same Article, or
pure natural or condensed fruit or veg-
etable juice (jus) in conformance with
national standards under Paragraph 2 of
the same Article. In addition, the Ministry
of Finance Letter 1990.11.1 Tai-Tsai-Suei
No. 790367324 explained that, “2. For
machine-made canned green bean soup,
peanut soup etc, according to the principle
of this Ministry’s Letters (1983) Tai-Tsai-
Suei No. 36286 and (1985) Tai-Tsai-Suei
No. 24779, it should be reviewed whether
the quantity of solid content reaches 50%;
if not reaching 50%, it should be treated
as drink, and subject to the commaodity tax
at the rate of 15%.” (hereafter 1990 Let-
ter; the above Letter (1983) Tai-Tsai-Suei
No. 36286 was abolished by the Ministry
of Finance Order 2009.10.26 Tai-Tsai-
Suei No. 09804564950.) As such, whether
machine-made drinks, which contain
drinkable and edible liquid and additions,
are subject to commodity tax depends on
whether such drinks contain “50% solid”
or not. These are explanations made by

the competent authority based on their
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competence in order for their subordinate
agencies to decide on individual cases.
Such standards comply with general con-
cept of the society, and are not contrary to
the general principle of interpretation of
law, and thus are not contrary to the con-
cept of statutory taxpaying (see J.Y. Inter-
pretation Nos. 635 and 685). In addition,
the Ministry of Finance Letter 1995.11.24
Tai-Tsai-Suei No. 841660961 explained
that, “edible bird’s nest drinks imported or
manufactured by enterprises are taxable
drinks under Article 8 of Commodity Tax
Act, and are subject to commaodity tax ac-
cording to the law.” This was an explana-
tory letter issued by the competent author-
ity following the standards of drinks set
forth by the above 1990 Letter to decide
whether edible bird’s nest drinks are cool
drinks or not. The opinion expressed in
the Letter complies with general concept
of the society regarding cool drinks, and
is not contrary to the principle of statutory
taxpaying. However, there are a wide va-
riety of drinks, and new products emerge
day by day. Whether the deciding stand-

ards for cool drinks, which are subject to
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commodity tax, should be specified in the
statute as enacted or in the statutory order
of the competent authority as delegated
by legislators should be reviewed by the

relevant agencies in due course.

Subparagraph 1, Article 32 of the
Commodity Tax Act, which was amended
and promulgated on 1997.5.7 and became
effective on 2002.1.1, provides that, “In
any of the following circumstances, the
taxpayer shall be pursued for payment
of taxes and fined from 5 to 15 times the
amount of tax evaded: 1. Failing to com-
plete necessary registration in compliance
with Article 19, and illegally manufactur-
ing commodities subject to commodity
tax.” (which penalty was amended to be
1 to 3 times on 2009.12.30). The above
provision bears the nature of penalty for
tax evasion imposed on the taxpayer who
does not complete the manufacturer’s
registration and product’s registration in
accordance with the law and who manu-
factures taxable goods so as to evade tax.
The purpose of imposing a penalty of 5

to 15 times the amount of tax evaded is to
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prevent tax evasion so as to ensure correct
taxation. It is not beyond the legislative
discretion and is not contrary to the con-

stitutional principle of proportionality.

Justice Beyue Su Chen filed concur-
ring opinion in part

Justice Yeong-Chin Su filed concur-
ring opinion in which Justice Chun-Sheng
Chen joined.

Justice Pai-Hsiu Yeh filed concur-
ring opinion in part and dissenting opin-
ion in part.

Justice Dennis Te-Chung Tang filed
dissenting opinion in part.

Justice Mao-Zong Huang filed dis-
senting opinion.

Justice Chang-Fa Lo filed dissenting

opinion

EDITOR’S NOTE:
Summary of facts: Tai-yen and

Kuang-chen cooperated with each
other for the manufacturing of “Tai-yen
Kuangchen collagen bird’s nest” and
consigned the manufacturing to Hweichi.

Because Hwei-chi did not have manu-
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facturing equipment, and did not have a
factory license, it further consigned the
manufacturing to the applicant Taifang
Food Factory, which was responsible for
the stuffing and bottling. Later on, the
National Tax Administration of South-
ern Taiwan Province considered that the
products belonged to drinks under Article
8 of the Commodity Tax Act, and were
taxable. The applicant was the taxpayer
of commaodity tax, but failed to complete
the registration according to Article 19
and unlawfully manufactured taxable
goods. It was decided that the taxpayer
should make up the commaodity tax at the
amount of NTD 347,939, and, according
to Subparagraph 1, Article 32, be fined as
penalty 10 times the sum at the amount of
NTD 3,473,900.

The applicant objected to the deci-
sion, and in turn initiated an administra-
tive litigation, but the suit was bindingly
rejected. The applicant considered uncon-
stitutional that the related provisions of
the Commodity Tax Act are ambiguous,

and that the applicant was not the taxpay-

b RZARL PP RIEG S 8 AR
LA R B S
PRMAFLEIFA > AZRY 19 FR T
BEEa i AUERYF o PR
M OEUR $ 347,303 A 0 ik § 32 i
8 1A R A S A 10 B )
3,473,900 ~ -
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790367324 555 % 84 & 11 7 24 p [ B
FL% 841660961 553 » 3ol 1 2 #F
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er of commodity tax; and that the Minis-  i&m iz % 32 if % 1 2t/ 10 & F) 42 »
try of Finance Letters 1990.11.1 Tai-Tsai- 27 & & 58 & > #3552 -

Suei N0.790367324 and 1995.11.24 Tai-

Tsai-Suei No. 841660961 determined that

the consigned manufactured edible bird’s

nest drinks were cool drinks under Article

8, and therefore according to Subpara-

graph 1, Article 32, imposed on the appli-

cant a penalty of 10 times the amount of

tax evaded, and applied for interpretation.
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J. Y. Interpretation N0.698 ( March 23, 2012) *

ISSUE: 1. Is it unconstitutional that the Commodity Tax Act provides
that a color television set shall be subject to commodity tax ?
2. Is it unconstitutional that Ministry of Finance Ordinance pro-
vides that if a display and a tuner are not removed together
from the manufacturer’s premises at the same time, the items
shall not be deemed a taxable “color television set” and
therefore are not subject to commodity tax ?
RELEVANT LAWS:
Articles 7 and 19 of the Constitution ( % /2 % - £~ %
-+ 4 & ) ; Subparagraph 2, Paragraph 1, Article 11 of the
Commodity Tax Act ( b 4 fif & % - - iF % - 7 % =
# ) ;Subparagraph 1, Article 32 of the Commodity Tax Act
(as amended on May 7, 1997 and effective on January 1,
2002) (hyfiEbl® =L -2 FEx- (2 F#A/ L=
EI P pgrat a4 - FE- 4 - pEiF)); Min-
istry of Finance Directive Tai-Tsai-Suei N0.09604501870
(June 14, 2007) (Mpeng L= &= % Lwp SHARF &
04027 Q- ~-= 0%.3 ) ; Ministry of Finance Di-
rective Tai-Tsai-Suei N0.57275 (August 7, 1984) ( p4 sc %
=tz &N S MBS S Z 5 T 55 ) ; Ministry
of Finance Ordinance Tai-Tsai-Suei N0.0920455616 (Novem-

* Translated by Wei-Feng Huang.
** Contents within frame, not part of the original text, are added for reference purposes only.
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Commodity Tax ( f 4= #&) , Color Television Set (47 ¢ T
#.¥% ) , Color Display (%74 & -1 2 ) , TV Tuner
¥ ® ), Removal from the Manufacturer’s Premises at the
same time ( & F A& % ' B ) , Main Function ( i & # iy
Recognition ( 7} % T!f 3w & ), Principle of
Equality (T % & R|) , Principle of Taxation by Law (&t
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T AL

HOLDING: The provision of
Subparagraph 2, Paragraph 1, Article 11
of the Commodity Tax Act that “Taxable
items and tax rates for electric appliances
are as follows:..... 2. Color television
sets: taxed on an ad valorem basis at
13%.” is not in contravention of the prin-
ciple of equality under Article 7 of the
Constitution.

Ministry of Finance Ordinance
Tai-Tsai-Suei N0.09604501870 (June
14, 2007) is not in contravention of the
principle of taxation by law and the prin-

ciple of equality by providing that: “(1)
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a color television set as set forth in Sub-
paragraph 2, Paragraph 1, Article 11 of
the Commodity Tax Act is required to be
equipped with two key component parts
at the same time, namely, a color display
and a TV tuner; ( 2) if a manufactured or
imported color display is not equipped
with a TV tuner and its product name,
operation manual as well as packing do
not identify it as a TV, and if its removal
from the manufacturer’s premises (or if
its importation) is not combined with a
machine that possesses a TV tuner func-
tion, it shall not be deemed a taxable
“color television set” because it cannot
receive TV/video signals and broadcast
TV programs, and therefore is not subject
to commodity tax upon removal from the
manufacturer’s premises or upon impor-
tation; (3) if a manufactured or imported
TV tuner alone or a machine equipped
with a TV tuner function, and its main
body is not equipped with a TV display,
and if its removal from the manufactur-
er’s premises (or if its importation) is not
combined with a TV display at the same
time, it shall not be subject to commod-

ity tax upon removal from the manufac-
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turer’s premises or upon importation.”

REASONING: Taking Su-
preme Administrative Court order T.T.

4224 (Supreme Administrative Court,
2008) (the “order in dispute”) as a fi-
nal and conclusive judgment, Petitioner
requested an interpretation on the con-
stitutionality of the Court’s application
of Subparagraph 2, Paragraph 1, Article
11 of the Commodity Tax Act, Minis-
try of Finance Ordinance Tai-Tsai-Suei
N0.09604501870 (June 14, 2007) ( the
“ordinance in dispute”) and Article 32
of the Commodity Tax Act which was
amended and promulgated on May 7,
1997 and became effective on January 1,
2002, to the order in dispute. Examina-
tion of the order in dispute shows that
Petitioner failed to concretely specify the
reasons why Taipei High Administrative
Court decision No. 96-Su-Tzu-517 failed
to apply the law, applied it improperly,
or violated it, and so ruled that the ap-
peal should not be deemed lawful, and on
procedural grounds overruled the appeal.
Consequently, this Yuan opined that Tai-

pei High Administrative Court decision
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366 J.Y. Interpretation N0.698

No. 96-Su-Tzu-517 should be the final
and conclusive judgment, based on which
this petition at issue has been filed. Al-
though the Court did not formally cite the
ordinance in dispute when rendering its
final judgment, the rationale and word-
ing employed in the two administrative
orders, i.e., Ministry of Finance Directive
Tai-Tsai-Suei N0.57275 (August 7, 1984)
and Ministry of Finance Ordinance Tai-
Tsai-Suei N0.0920455616 (November
18, 2003) (collectively, the “two admin-
istrative orders”) as the basis for its rea-
soning, are identical with the contents of
the ordinance in dispute (the ordinance in
dispute was promulgated at the same time
when the two administrative orders were
abolished). Therefore, the ordinance in
dispute should, thus, be deemed to have
been applied, in substance, by the final
and conclusive judgment (See J.Y. Inter-
pretations Nos. 399, 582, 622 and 675).

Subparagraph 2, Paragraph 1, Ar-
ticle 11 of the Commodity Tax Act pro-
vides that: “Taxable items and tax rates
for electric appliances are as follows:

.... 2. Color television sets: taxed on an
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ad valorem basis at 13%.” (the “rule in
dispute”) and the legislative choice to im-
pose commaodity tax on color television
sets but not on other electric appliances
equipped with color-videocapture func-
tion is based on national tax, industrial
policy, and energy-saving considerations
and does not exceed the scope of legisla-
tive discretion. Therefore, it is neither
abusive nor contrary to the principle of
equality under the Constitution (See J.Y.
Interpretation No. 697).

To assist its subordinate agencies
to unify recognition of the definition of
color TV sets as defined by the rule in
dispute, Ministry of Finance issued the
ordinance in dispute to clarify that: “(1)
a color television set stipulated in Sub-
paragraph 2, Paragraph 1, Article 11 of
the Commodity Tax Act is required to be
equipped with two key component parts
at the same time, namely, a color display
and a TV tuner; ( 2) if a manufactured or
imported color display is not equipped
with a TV tuner and its product name,
operation manual as well as packing do

not identify it as a TV, and if its removal
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368 J.Y. Interpretation N0.698

from the manufacturer’s premises (or if
its importation) is not combined with a
machine that possesses a TV tuner func-
tion, it shall not be deemed a taxable
“color television set” because it cannot
receive TV/video signals and broadcast
TV programs, and therefore is not subject
to commodity tax upon removal from
the manufacturer’s premises or upon im-
portation; and (3) if a manufactured or
imported TV tuner alone or a machine
equipped with a TV tuner function, and
its main body is not equipped with a
TV display, and if its removal from the
manufacturer’s premises (or if its impor-
tation) is not combined with a TV display
at the same time, it shall not be subject
to commodity tax upon removal from the
manufacturer’s premises or upon impor-
tation.” Examination of the purpose of
this ruling shows that because a color TV
consists of a display unit and a tuner, if
a display unit does not identify itself as
a TV and its removal from the manufac-
turer’s premises is not combined with a
tuner, it shall not be deemed a “color tele-
vision set”, and therefore not be subject

to commodity tax upon removal from the
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manufacturer’s premises. Given that the
ordinance in dispute did not improperly
expand the definition of taxable commod-
ities nor lead to discrimination, it is not in
contravention of the principle of taxation
by law and the principle of equality. Ow-
ing to the evolution of color TV related
products and taking into consideration
the nature of commodity tax and consum-
ers’ recognition of the main functions of
a given single product or a combination
of products upon their removal from the
manufacturer’s premises, the authorities
should enact more specific standards so
that the taxpayers may better determine
which products are subject to commodity

tax and hence facilitate compliance.

The provision of Paragraph 1, Ar-
ticle 32 of the Commaodity Tax Act which
was amended and promulgated on May
7, 1997 and became effective on January
1, 2002, that: “ In any of the following
circumstances, the taxpayer shall be pur-
sued for payment of taxes and fined from
5 to 15 times the amount of tax evaded:1.
Failing to complete necessary registra-

tion in compliance with Article 19, and
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illegally manufacturing commodities

subject to commodity tax.” is not in
contravention of the principle of propor-
tionality under Article 23 of the Constitu-
tion. Since J.Y. Interpretation No. 697
has been given by this Yuan to the same
effect, it is thus not necessary to repeat

what is written therein.

Justice Si-Yao Lin filed concurring
opinion.

Justice Ching-You Tsay) filed con-
curring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Chi-Ming Chih filed dis-

senting opinion in part.

EDITOR’S NOTE:
Summary of facts: The Petitioner,

A Co., failed to apply to the collection
authority for registration as a taxable
commodity manufacturer and failed to

register the taxable commodities before

Y it
TRHEBHALS
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it started production of Plasma Display
Panels, Liquid Crystal Displays and TV
tuners, which it sold to B. Taipei National
Tax Administration held that A Co., by
removing the two key component parts,
i.e., display and tuner, of color TV sets
from its manufacturing premises at the
same time for sales, was thus obliged to
pay commodity tax. It was decided that
A Co., should make up the commodity
tax at the amount of NT$ 48,204,052,
and, pursuant to Subparagraph 1, Article
32 of the Commodity Tax Act, be fined
10 times the sum of tax evaded, namely,
NT$ 482,040,500.

Petitioner asserted that the products
at issue were not subject to commodity
tax, and therefore, initiated administra-
tive litigation, but the suit was finally
and conclusively rejected. Petitioner
applied for interpretation on the consti-
tutionality of the Court’s application of
Subparagraph 2, Paragraph 1, Article
11 of the Commodity Tax Act, Minis-
try of Finance Ordinance Tai-Tsai-Suei
N0.09604501870 (June 14, 2007) and Ar-
ticle 32 of the Commaodity Tax Act which
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was amended and promulgated on May
7, 1997 and became effective on January
1, 2002, to the final and conclusive judg-
ment.



J. Y. Interpretation N0.699 373

J. Y. Interpretation N0.699 ( May 18, 2012 ) =

ISSUE: s aregulation unconstitutional which punishes a vehicle driver
who refused to take the sobriety test by suspending his driver’s
license, prohibiting him from taking the driver’s license test
within a period of three years, and suspending all classes of ve-
hicle licenses ?

RELEVANT LAWS:

Articles 15, 22 and 23 of the Constitution ( & /2 % -+ 7 i% ~
- L -~ % - L =1i%) ; Article 1 of the Road Traffic
Management Penalties Regulation ( if ¥ % i § 12 e 3 1% 7
% — %)  Article 35, Paragraph 1, Subparagraph 1, preceding
part of Paragraph 4; Article 67, preceding part of Paragraph 2
of the Road Traffic Management Penalties Regulation (prom-
ulgated on December 28, 2005, implemented on July 1, 2006)
(FRd PN FEHF =2 LT ES - % - % Fe
B F AL s B (Y FAR e &L
PodLapigpr ot o4 LT ESN - pAEE)) ;5 Ar-
cle 68 of the Road Traffic Management Penalties Regulation
(promulgated on December 14, 2005, implemented on March 1,
2006) (g Be 2 B AR iE b %~ N ik (4 e £
P leppigr ot o4 LT EZ - piT)) ; Article 2
of the Police Act ( & %% % - i) : Article 8, Paragraph 1,

* Translated by Spenser Y. Hor, Esq.
** Contents within frame, not part of the original text, are added for reference purposes only.
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Subparagraph 3 of the Police Duties Enforcement Act ( # % 5%
iR E® NiEFS - %= ) ; Article 185-3 of the Crim-
inal Code (promulgated on April 21, 1999, amended on January
2, 2008 and November 30, 2011) (=];2 % - § ~ -7 if2 =
(\_—L\‘&‘l-ﬂ:_—]-._gi%"r, L-F-1-p-~-00
#FL -1 =L piggm %)) ;5 Article 114, Subparagraph 2
of the Road Traffic Safety Regulation (i Bt < il % 3P| %
- B Lt wiE% - 30) 0. Interpretation Nos. 535 and 689 (
FERPBF YIS %2 M4 BER) .
KEYWORDS:
Road Traffic Management Penalties Regulation ( if &4 2 i &
7 B 0% &) ), Criminal Code (=% ) , Road Traffic Safety
Regulation (i B < i % > 47 ) , Police Act ( ¥ %2 ) ,
Police Duties Enforcement Act ( ¥ % B%Hg 71 ;% ) , vehicle
operator ( ;T # & % 4 ), spot check ( f&i& ) , driver’ s li-
cense (K & # & ) , license suspension ( fa 4 ) , prohibition
of taking/receiving driver’s license ( 2 it < 4z ) , driving un-
der influence (JFjté & # ), alcohol concentration (JFp# & & ),
sobriety test ( JjF7”] ) , caused accident ( £ ¥ ) , refusal to
take sobriety test (4£.% %< JFyR] ) , operating a motor vehicle
(% =72 ), use of other modes of transportation ( ¢ * #
2 1 2 ), freedom of movement ( =# p ¢ ) , right to
work (1 i¥4# ) , principle of proportionality (' & & ] ) .**




HOLDING: Article 35, the pre-
ceding part of Paragraph 4 of the Road
Traffic Management Penalties Regula-
tion states that motor vehicle operators
who refuse to accept the sobriety test of
alcohol concentration according to the
first Paragraph, first Subparagraph, of the
same Avrticle, will be suspended of their
driver’s license. Article 67, the preceding
part of Paragraph 2, of the Road Traffic
Management Penalties Regulation further
stipulates that motor vehicle operators
who violate Article 35, the preceding part
of Paragraph 4 will be suspended of his
or her license, and be prohibited from tak-
ing/receiving a driver’s license for three
years. As promulgated and amended on
December 14, 2005, Article 68 of the
same Regulation furthermore states that a
motor vehicle operator whose license was
suspended due to Article 35, the preced-
ing part of Paragraph 4, would be sus-
pended of all classes of vehicle licenses
The above provisions do not contravene
the principle of proportionality of Article
23 of the Constitution, and do not violate
the constitutional safeguards of people’s

freedom of movement and right to work.
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REASONING: Under the pre-
mise of not offending the social order

of public interests, people shall have the
freedom of movement to arbitrarily head
to another location at any time or remain
at a certain premise, as is protected under
Avrticle 22 of the Constitution (with refer-
ence to J.Y. Interpretation Nos. 535 and
689 of this Yuan). This freedom of move-
ment shall include the freedom of operat-
ing a motor vehicle or any other trans-
portation vehicles. Moreover, Article 15
of the Constitution clearly stipulates that
people’s right to work shall be protected.
Provided above mentioned freedoms
and rights accord with the conditions in
Avrticle 23 of the Constitution, proper re-
straints set by statutes or by regulations
explicitly authorized by law are not for-
bidden by the Constitution.

According to law, the duty of a po-
lice officer is to maintain public order, to
protect social security, to prevent all kinds
of harms, and to advance people’s welfare
(with reference to Article 2 of the Police
Act). Where danger already exists or may

result according to objective and reason-

BEEGE: 1wl
A NIRRT - T ST AR
NAGTAE A LI EZBRT
REZF Lo EER(ARET S

SIS wE AL AR )
- AR R EERTA AR

REIEZ P o x AR IR

-~

1=y

R L EE R LT R R i
Ppd LTRSS LR
T R RN R AL &4 e
Wow 2 A2

AREIR S

Rk O E R RS R
2ol ET o BiEA NART 0 2



able judgment, the police shall have the
right to pull over such transportation
vehicles and request the driver to take
a sobriety test to determine the alcohol
concentration (hereinafter referred to as
“sobriety test”; with reference to Article
8, Paragraph 1, Subparagraph 3 of the
Police Duties Enforcement Act, Article
185-3 of the Criminal Code, Article 35 of
the Road Traffic Management Penalties
Regulation and Article 114, Subparagraph
2 of the Road Traffic Safety Regulation).
The driver shall be obligated to cooper-
ate pursuant to the law. The competent
authorities have, in accordance with the
abovementioned laws, stipulated opera-
tion procedures to combat driving under
influence and regulated the procedure for
the police to perform sobriety tests on
those suspected of driving under influ-
ence. If the subject refuses to take the
sobriety test, the police should first try to
advice against the refusal and inform the
subject of the legal consequences of re-
fusing the test. If the subject continues to
refuse the sobriety test, a penalty shall be

imposed.
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In order to strengthen road traf-
fic management, maintain traffic order
and ensure traffic safety, the legislators
enacted the Road Traffic Management
Penalties Regulation (see Article 1 of the
same Regulation; hereinafter referred to
as the “Disputed Regulation™). Given that
driving under influence is one of the main
causes of traffic accidents, legislators have
in accordance with Article 35, the preced-
ing part of Paragraph 4 of the Disputed
Regulation stipulated that, if the vehicle
operator refuses the sobriety test of the
same Article, Paragraph 1, Subparagraph
1, a NT$60,000 fine will be imposed with
immediate seizure of the driver’s motor
vehicle and suspension of the driver’s
license. Article 67, the preceding part of
Paragraph 2, of the Disputed Regulation
further provides that a vehicle operator,
whose driver’s license has been suspend-
ed in accordance with Article 35, the pre-
ceding part of Paragraph 4, shall not take/
receive the driver’s license within three
years. Article 68 of the Disputed Regula-
tion promulgated on December 14, 2005
further states that any vehicle operator

whose driver’s license was suspended due
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to violating Article 35, the preceding part
of Paragraph 4 shall also be suspended of
all licenses for all types of motor vehicles.
The above mentioned suspension of the
driver’s license in accordance with Article
35, the preceding part of Paragraph 4 of
the Disputed Regulation, Article 67, the
preceding part of Paragraph 2, and Article
68 in relation to the violation of Article
35, the preceding part of Paragraph 4
(hereinafter together referred to as the
“Disputed Provisions”), takes into con-
sideration of road and traffic safety and
the protection of public interests, which
are appropriate objectives. Moreover, the
method of suspending the driver’s license
can also encourage the driver to consent
to the sobriety test, consequently deterring
the improper behavior of driving under
influence and preventing traffic accidents,
thus helping to achieve the purpose set

forth above.

In order to strengthen the ban on
driving under influence and to ensure traf-
fic safety, legislators passed an addendum
to Article 185-3 of the Criminal Code on
April 21, 1999 (subsequently amended to
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380 J.Y. Interpretation N0.699

double the statutory penalty on January 2,
2008 and November 30, 2011). Pursuant
to statistics collected from 1999 to 2001
by the National Police Administration,
casualties resulting from driving under
influence have increased year after year.
As a result of vehicle operators’ refusal to
take the sobriety test or their objective to
evade penalties against public safety of-
fenses under Article 185-3 of the Criminal
Code, legislators subsequently amended
Avrticle 35 of the Disputed Regulation on
January 17, 2001 to increase the punish-
ment for refusing to take the sobriety test
(with reference to Volume 91, Issue 40,
Page 577 et seq. of the Gazette of the
Legislative Yuan, proposal explanation
by Legislator John Chang, etc.), so as
to avert any loopholes when controlling
driving under influence and to effectively
deter driving under influence. All methods
adopted by the Disputed Provisions have
the effect of preventing the offender from
taking chances to evade the sobriety test
and encourage vehicle operators to coop-
erate with the test. Additionally, a more
moderate means of achieving the same

effect is still lacking, hence the Disputed
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Provisions should be acknowledged as
necessary means to achieve the aforemen-

tioned legislative purpose.

The penalty for the Disputed Provi-
sions impedes the freedom of movement
of driver’s license holders, which is pro-
tected under the Constitution, yet drivers
have the obligation to cooperate with the
sobriety test in accordance with the law.
In addition, driving under influence not
only endangers the life, body, health and
property of others and the person himself,
it also obstructs public safety and traffic
order, the legal interest lies between limit-
ing and protecting without losing balance.
As for professional drivers or other pro-
fessions that rely heavily on operations
of motor vehicles as part of their jobs
(such as delivery persons, food trucks),
apart from the limit on one’s freedom of
movement and restrictions on their right
to work, they should follow road traffic
safety rules and regulations even more
closely and possess a higher moral for
driving than ordinary vehicle drivers.
Those professional drivers punished with

suspension of their driver’s licenses due
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382 J.Y. Interpretation N0.699

to violation of the Disputed Provisions
should not be subject to a lesser penalty
because of their right to work. Under the
condition that the police officer has first
advised and informed the subject of the
legal consequence if refusing to take the
test, the subject is obviously informed of
the penalties and yet continues to refuse
the sobriety test, the methods of punish-
ment imposed by the Disputed Provi-
sions are not excessive. In summary, it
is difficult to conclude that the Disputed
Provisions contradict the principle of pro-
portionality in Article 23, as they do not
infringe the constitutional safeguards of
people’s freedom of movement and right

to work.

Although the Disputed Provisions
do not contradict the principle of propor-
tionality, legislators should have legisla-
tive discretion to adopt provisions with
separate measures based on different
situations. Provided that law enforce-
ment can realize the legislative intent,
careful consideration of the specific cir-
cumstances of each case, such as whether

a driver has previous records of driving
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under influence or refusing the sobriety
test, the type of vehicle being operated
when the driver refused the sobriety test,
or whether the driver relies on the sus-
pended professional driver’s license for
livelihood and other factors, is a proper
measure. With regard to the examinations
of the Disputed Regulation testing driving
under influence, the methods, procedures
and other pertinent issues should be in ac-
cordance with the law or clearly legally
authorized regulations; and the competent
authorities should conduct and specify an
overall review to amend the relevant pro-

visions with this intention in mind.

Justice Sea-Yau Lin filed concurring
opinion.

Justice Chun-Sheng Chen filed con-
curring opinion, in which Justice Beyue ,
Su Chen joined.

Justice Chang-Fa Lo filed concur-
ring opinion.

Justice Dennis Te-Chung Tang filed
concurring opinion in part and dissenting
opinion in part.

Justice Chen-Shan Li filed dissent-

ing opinion in part, in which Justice Den-
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nis Te-Chung, Tang joined.
Justice Mao-Zong Huang , Justice

Pai-Hsiu Yeh filed dissenting opinion.

EDITOR’S NOTE:
Summary of facts: A petition case

in which a judge of the Taiwan Changhua
District Court reviewed a violation of the
Road Traffic Management Penalties Reg-
ulation. The petitioner in this case had an
ordinary truck driver’s license and refused
the sobriety test while driving a heavy-
duty motorcycle. The petitioner received
a NT$60,000 fine from the Motor Vehicle
Supervision Station in accordance with
the Disputed Provisions, all his vehicle
licenses were suspended and he was not
allowed to take any test for a new license
within the next three years, thus losing his

job as a driver.

An appeal concerning the ruling
of the Sixth Criminal Court of the Tai-
wan High Court, Tainan Branch Court
reviewing the Disputed Provisions. The
appellant of this case held a professional
truck driver’s license. Due to refusing a

sobriety test while driving a heavy-duty
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motorcycle, he was fined and punished as
mentioned above by the Motor Vehicle
Supervision Station, thus resulting in loss
of his job as a driver. The judges in both
cases deemed the Disputed Provisions to
be in violation of the constitutionally safe-
guarded principle of proportionality and
the right to work, doubting that the right
to live was ensured. They separately ruled
to suspend the review procedure. Petition
for constitutional interpretation filed pur-
suant to the intent of J.Y. Interpretation
No. 371.
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J. Y. Interpretation No.700 (June 29, 2012) =

[ Case concerning Unreported Business and Underreported Business Tax
Penalties Principle of Taxation by Law]

ISSUE: Is it unconstitutional to determinethe evaded taxamount without
permittingtax deduction by providing certification for input tax
after an investigation confirms that the business amount is not
reported or under-reported ?

RELEVANT LAWS:

Article 19 of the Constitution ( &/ % -+ 4 i ) ; Judicial
Yuan Interpretations No. 420, 460, 496, 519, 597, 625, and 660
(P23 %e- 0% %22 0% %2425 %
I-45~%FI4 -5 %> 2IT5%>20% %
= A~ 7 BLf2$# ) ; Article 15 Paragraph 1, Article 33, Article
35 Paragraph 1, Article 43 Paragraph 1 Subparagraph 3, and
Article 51 Paragraph 1 Subparagraph 1 of the Value-Added
and Non-Value-Added Business Tax Act ( 4 & 3] 3 2 4¢ &

o i AA
"L'r l'}z-:

AFFERZF LTI EF -~ F=Z L0 %

)

Ji

—HE B BEF-HESZAFT - R - -
#) 5 Article 48-1 Paragraph 1 of the Tax Levy Act ( f&4% #&
B %w - NiE2 - % - 38 ) ; Article 52 Paragraph 2 Sub-
paragraph 1 of the Enforcement Rules for the Value-Added and

* Translated and edited by Lawrence L Lee.
** Contents within frame, not part of the original text, are added for reference purposes only.
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Non-Value-Added Business Tax Act ( 4r & 4] 2 2b4r & 4] 4

¥MiEw Fwpl %I - EF 2 % - ) 5 Ministry of

Finance letter of October 19, 2000, No. 890457254 ( B4 sz 2"

AlgELT L g S RE AL QTS 2T LS ).
KEYWORDS:

principle of taxation by paw ( 42 #&;# £ i % ), value-added
and non-value-added business tax act ( 4c & 4] % 2L 4¢ i@ |
¥ ¥ 2 ) , periodically impose tax ( i #F 3 #x ) , practice
business without applying for business registration in accor-
dance with regulations ( # &R 2 ¥ ¢ £ Fen ¥ ¥),

input tax ( i& 38 f%¢ ) , reporting obligation ( ¥ 3% % 7% ) ,
examine automatically ( p & 3 #4 ), tax evasion fine ( /& fi
fi"J ) Kk

HOLDING: Illustration 3 of the
Ministry of Finance letter of - October
19, 2000, No. 890457254, Article 52
Paragraph 2 Subparagraph 1 of the En-
forcement Rules for the Business Tax Act
(revisions promulgated on June 7, 2000)
regarding the determination of unreported
taxable income under Article 51 Para-
graph 1 of the Business Tax Act (revisions
promulgated on August 2, 1995, effective
on September 1, 1995) is consistent with
Article 15 Paragraph 1, Article 33, Article
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35 Paragraph 1, Article 43 Paragraph 1
Subparagraph 3, and Article 51 Paragraph
1 of the Business Tax Act and does not
contravene the principle of taxation by
law derived from Article 19 of the Consti-

tution.

REASONING: Article 19 of the
Constitution regulates that people shall
have the duty of paying taxes in accor-
dance with law. The Constitution stipu-
lates that when the state imposes the duty
to pay tax upon people or gives people tax
benefits, there shall be a statutory basis
which prescribes the elements of taxation
such as the subject of taxation, the object
of taxation, the relationship delineating
how the object of taxation belongs to the
subject of taxation, the tax basis, and the

tax rate.

However, because it is actually
impossible to set out all technical and
detail matters in the laws, it is necessary
that further specifications be set out in
administrative ordinances. Therefore, a
competent authority has the right to inter-

pret relevant laws. As long as the inter-
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pretation is conducted in accordance with
the legislative purposes of the respective
laws, the economic purposes of taxation,
and the principle of fairness under sub-
stantive taxation, there is no violation of
the principle of taxation by law (see J. Y.
Interpretations No. 420, 460, 496, 519,
597 and 625).

The Business Tax Act, which was
amended and promulgated on August 2,
1995 and became effective on September
1, 1995, was renamed as the Value-Added
and Non-Value-Added Business Tax Act
on July 9, 2001 (hereafter, the Business
Tax Act). Article 51 (revised on Decem-
ber 8, 2010 to reduce the statutory pen-
alty, Paragraph 2 was added on January
26, 2011) Subparagraph 1 of the Business
Tax Act states that “the taxpayer shall be
pursued for payment of taxes owed and
be fined according to the amount of tax
evaded, if the taxpayer conducts business
without application for business registra-

tion as required.”

According to Article 52 Paragraph 2
Subparagraph 1 of the Enforcement Rules
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390 J.Y. Interpretation No.700

for the Business Tax Act, revised and
promulgated on June 7, 2000 and later
renamed as the Enforcement Rules for
the Value-Added and Non-Value-Added
Business Tax Act promulgated on October
17, 2001 (hereafter, Enforcement Rules
for the Business Tax Act), the definition
of “evaded tax amount” means “the ad-
ditional tax amount that needs to be paid,
as determined by the competent tax levy-
ing agency based on all the investigation
documents” (on June 22, 2011revised as
“the additional tax amount that needs to
be paid, as determined by the competent
tax levying agency based on all the inves-
tigation documents, including the input
tax application regulated in Article 35 and
not falling under Article 19, and the input
tax calculated in accordance with Article
15 Paragraphl Subparagraph 2 of the En-
forcement Rules for the Business Tax Act
"),

As the competent tax levying agen-
¢y, the Ministry of Finance has previously
specified the amount of tax evaded and
later issued a letter on October 19, 2000
No. 890457254 stating in illustration 3:

“In accordance with Article 35 Paragraph
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1 of the Business Tax Act, regardless of
whether any sales amount is accrued,
a business operator must file periodic
tax returns to the competent tax levying
agency concerning its sales amount, tax
owed, or overpayment, with tax deduction
and other related documents attached. In
doing so, the deductible or refundable
input value-added taxes of the business
operator should be premised on the fact
that they are reported. Therefore, in the
event that a business operator should be
held in violation of Article 51, Sections 1
to 4 and Section 6 of the Business Tax Act
and subject to penalties accordingly, but
a business operator provides valid input
certificate only after being investigated
and discovered, no output tax amount may
be deducted by the tax levying agency in
calculating the tax shortage.”

Based on the letter, the deductible
amount for input tax is limited to what the
taxpayer has reported in accordance with
Article 35 Paragraph 1 of the Business
Tax Act. With regard to the determina-
tion of unreported taxable income under

Article 51 Section 3 of the Business Tax
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Act, it is already stated in J. Y. Interpre-
tation No. 660that there is no violation
of the principle of taxation by law under
Article 19 of the Constitution. However,
whether the part of this letter concerning
Article 5 Section 1 of the Business Tax
Act (hereafter, the disputed letter) violates
the constitution, lies not within the scope
of J. Y. interpretation No. 660, but should

be interpreted on the basis of this case.

Pursuant to Articles 14, 15, 16, 19,
33 and 35 of the Business Tax Act, the
amount of value-added tax is calculated
by the difference between the amounts
of periodically filed sales and the input
taxes evidenced by the detailed chart of
the uniform invoices. Based on this cal-
culation, the amount of business tax due
or overpaid in the given period is thus
determined (see Judicial Yuan Interpreta-
tion No. 685).

amount” that is deductible from the output

In addition, the “input tax

tax in the same period under Article 15
Section 1 of the Business Tax Act is pre-
mised on the condition that the registered
business operator has obtained the valid

certification stipulated under Article 33

2 -

ﬁ%’i#ﬁﬂﬂﬁﬁgﬁﬁﬁ—%%
P lmd Fikiz Y RET IR E 0 Fp

FEFL P SEAY iﬁw(*h
B35 "T85 EELE) -2 RN
LT EEE - AR B AR LR (T AR
2 ARIEAREE 0 M iRE R Y AT
P2y =L ziEdrr|2 828 NR%E

Eone R AP e A F AR HS R Y
SE LR S S R T A
LRI PHREL (AREFF20
HiRfR SRR )



of the Business Tax Act and has attached
that certification with the filing for deduc-
tion to the competent tax levying agency
within the registration period, based on
which the business tax owed or overpaid
in the same period is calculated (see Judi-

cial Yuan Interpretation No. 660).

Therefore, a business operator do-
ing business without legal business regis-
tration, unless he makes up the business
registration and pays business tax before
an investigation of the competent tax
levying agency, may apply Article 48-
1, Paragraph 1 of the Tax Collection Act.
Except in the event of a sanction under
Article 51 Section 1 of the Business Tax
Act, where following an investigation of
the competent levying agency it is found
that the obligation to file periodic reports
has not been performed and income tax is
reported only after discovery. The require-
ments of the abovementioned regulations

for deductible output tax are not met.

As to a business operator, who
has not applied for business registration

in accordance with the regulations, the
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disputed letter integrates Article 15 Para-
graph 1, Article 33, Article 35 Paragraph
1, Article 43 Paragraph 1 Subparagraph
3 and Article 51 Subparagraph 1 of the
Business Tax Act, as well as Article 29,
Article 52 Paragraph 2 Subparagraph 1 of
the Enforcement Rules for the Business
Tax Act by stipulating that only those who
have obtained legal certification for input
tax and filed an application within the
prescribed period may deduct output tax.
This is in line with the periodical imposi-
tion of value-added business taxes and au-
tomatically fulfills the overall legislative
purposes of the Business Tax Act. More-
over, there is no conflict with the duty of
assisting legal enforcement, the economic
meaning of transferring business tax from
the business operator to the consumer and
the principle of fairness under substantive
taxation. Giving business operators who
do not fulfill the duty to act in concert
the same legal status as those who act in
accordance with law would destroy the
foundation of value-added business tax
registration and declaration system. The
disputed letter at issue stipulating that

the amount of payable tax should be the

FrliES-RE= %7 - 0%
FoFE P EMRZEF0AE LA
ENHT Lo ER oY - BERT
PR EZRBIGHE » RRTIHN
- AR EILE7 SRR L et R X
e A F F A e Tac p B g
P2 WY FfiE 220 o mEEs
i AR EAERYEMR

HE MR A

By § % AL SR RE T T
2T BP0 R AR AR AT
2

FEA MR 2 B REUR A
ALY s A2 Bk Y AR o &
&i&l+%ﬁ%ﬁﬁwW%Lf*’
T M LI f%a‘wﬁ 7 SRR Y 2
T ARBAY EA R ATARTZ
%’5' o gE s L4z AEREEL A
WS

EA o AEEEE N FRA RIEL

iy



amount of evaded tax, as determined
based on above regulations following an
investigation of the competent tax levying
agency, and be used for calculating the
tax evasion fine which does not increase a
business operator’s legal obligations and
does not contravene the principle of taxa-
tion by law under Article 19 of the Con-

stitution.

In the present case, one petitioner
claimed that Article 33 of the Business
Tax Act, indicating that a business opera-
tor regardless of whether he has or has
not registered properly, he is required to
provide evidence of name, address and
uniform serial number when applying to
deduct input tax from output tax, is in
contravention of the principle of equality
under Article 7 of the Constitution and
the principle of proportionality under Ar-
ticle 23 of the Constitution; Ministry of
Finance letter of October 19, 2000, No.
890457254, would violate the constitu-
tion, hence the petitioner filed for judicial
interpretation. However, given that the
petitioner has failed to specifically indi-

cate how Article 33 of the Business Tax
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Act objectively contravenes the Constitu-
tion and the above-mentioned Ministry
of Finance letter is the response to an
individual case, not a legal directive, the
requirements for a judicial interpretation
are not met. Based on Article 5 Section 1
Paragraph 2 and Section 3 of the Consti-
tutional Interpretation Procedure Act, this
part of the petition shall therefore not be

reviewed.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Ming Chen filed concurring
opinion.

Justice Mao-Zong Huang filed dis-
senting opinion, in which Justice Chen-
Shan Li joined.

Justice Chang-Fa Lo filed dissenting
opinion.

Justice Dennis Te-Chung Tang filed

dissenting opinion.

EDITOR’S NOTE:

Summary of facts: When petitioner
A was fined for selling real estate without
having applied for business registration,

after the National Tax Administration of
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Central Taiwan Province under the Minis-
try of Finance (MOF) found that the mar-
keting of houses constitutes a business
conduct, According to the Business Tax
Act, subject to payment of tax and a fine
equivalent to one to ten times of the evad-
ed tax amount. Moreover input tax deduc-
tion was not allowed when calculating the
evaded tax amount based on Ministry of
Finance letter of October 19, 2000, No.
890457254. Subsequently, a business
tax amounting to over NT$ 160,000 was
imposed along with a triple fine of more
than NT$ 497,000.When petitioner B was
fined for selling real estate without hav-
ing applied for business registration, the
National Tax Administration of Northern
Taiwan Province under the MOF also
based on above letter did not permit her
input tax deduction when calculating the
amount of tax evaded, Thus a business
tax amounting to over NT$ 1,200,000
was imposed along with a fine of more
than NT$ 3,000,000.These two petition-
ers initiated administrative litigation, but
their suits were finally and conclusively
rejected. Therefore, these petitioners ap-

plied for interpretation respectively on the
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constitutionality of the above-mentioned
Ministry of Finance letter prohibiting in-

put tax deduction.
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J. Y. Interpretation No.701 (July 6, 2012 ) =

[ Discrimination on itemized deductions of medical expenses for long-
term care Principle of Equality, Right of Equality, Right of Survival ]

ISSUE: Is the requirement limiting the itemized deductions of medical
expenses for long term care of disabled persons to expenses
paid to health care providers prescribed in the Income Tax Act
unconstitutional ?

RELEVANT LAWS:

Articles 7, 15, 155 of the Constitution ( &2 % = i ~ % L 7
i~ % - 7 7 1) ;JY. Interpretations Nos. 682, 694 ( &
FIRBE S N8 § 4w Efa®) ; first part of Ar-
ticle 17, Paragraph 1, Subparagraph 2, Item 2, Division 3 of the
Income Tax Act revised and publicized on December 28, 2005
and December 26, 2008 ( #77 fix % -+ = £ % - 3 ¥ - &
F-2p 23w (¢ EA AR, Lt gLt oL AapE
{t-Fglt-r-LtapigpradF) ),

KEYWORDS:
right of equality ( ¥ % 4# ) , rght of survival ( 2 3 & ) ,
medical expenses ( %5 % ¥ ), mental dsability ( 2 4% ) ,
persons in a vgetative state (&4~ ~ ) , long-term care ( & #y

PE 3£ ) , health care providers ( % F I 1) , discrimination ( £

* Translated by Huai-Ching Tsai.
** Contents within frame, not part of the original text, are added for reference purposes only.
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LA RIEF )

w| #38 ) , preferential tax treatment (A& i & ) , Tax Avoid-
ance (¥ fif ) , cost of tax collection (##x= ) , Item-

ized deductions ( 71| # 3-*% %7 ) , persons in long-term care ( %

HOLDING: The first part of
Article 17, Paragraph 1, Subparagraph
2, Item 2, Division 3 of the Income Tax
Act revised and publicized on Decem-
ber 28, 2005 provides: “.....(2)Itemized
Deductions: ..... 3.Medical Expenses:
The medical expenses deductible by a
taxpayer, spouse, and supported family
members are limited to public hospitals,
contract hospitals of the Civil Servants
Insurance Plan, contract hospitals of the
Labor Insurance Plan, and hospitals with
sound accounting records certified by the
Ministry of Finance (The name of the said
“contract hospitals of the Civil Servants
Insurance Plan, and contract hospitals
of the Labor Insurance Plan” has been
revised and publicized on December 26,
2008, as “contract hospitals of the Public
Health Insurance Plan,” with the same
legislative intent.). For the medical ex-

penses of disabled persons in need of
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long-term care (e.g. persons with mental
disability, persons in a vegetative state,
persons with severe chronic psychosis,
persons bedridden as the result of a stroke
or other severe disease) to be eligible for
itemized deductions, they must have been
paid to health care providers prescribed in
the abovementioned provision, thus disal-
lowing deduction for medical expenses
paid to other lawful health care providers.
The said provision is inconsistent with the
principle of equality in Article 7 of the
Constitution, and to the extent that such
inconsistency exists, the said provision

shall not be applicable.

REASONING: Atrticle 7 of the
Constitution provides that the right to
equality of the people shall be protected.
The determination as to whether the stipu-
lations of a law are in accordance with
the requirement of protection of the right
to equality should be decided inasmuch
as the purpose of the discrimination is
in accord with the Constitution, that is,
whether between the distinctions created
and the stated purpose of the law there is

a certain degree of connection. (see J.Y.
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Interpretations Nos. 682 and 694).

The first part of Article 17, Para-
graph 1, Subparagraph 2, Item 2, Division
3 of the Income Tax Act revised and pub-
licized on December 28, 2005 provides:
“ The net consolidated income of an
individual equals the gross consolidated
income, as computed in accordance with
the preceding three Articles, subtracted by
the following exemptions and deductions:

""" IT ~ deductions: a taxpayer
apart from according to the standards
for deductions listed below or one of the
itemized deductions listed below, and de-
ducting special deductions:

..... (2)Itemized Deductions: .....
3.Medical Expenses: The medical ex-
penses deductible by a taxpayer, spouse,
and supported family members are lim-
ited to public hospitals, contract hospitals
of the Civil Servants Insurance Plan,
contract hospitals of the Labor Insurance
Plan, and hospitals with sound account-
ing records certified by the Ministry of
Finance (The name of the said “contract
hospitals of the Civil Servants Insur-

ance Plan, and contract hospitals of the
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Labor Insurance Plan” has been revised
and publicized on December 26, 2008, as
“contract hospitals of the Public Health
Insurance Plan,” with the same legislative
intent, hereafter called “the provision at
issue”)., This provides that for the medi-
cal expenses of a taxpayer, spouse, and
supported family members to be eligible
for itemized deductions, it must be paid
to health care providers prescribed in the
abovementioned provision. For the medi-
cal expenses of disabled persons in need
of long-term care (e.g. persons with men-
tal disability, persons in a vegetative state,
persons with severe chronic psychosis,
persons bedridden as the result of a stroke
or other severe disease; hereinafter called
persons in long-term care), the provision
at issue allows itemized deduction only
for expenses paid to the abovementioned
health care providers and excludes ex-
penses paid to other lawful health care
providers. As a result, there is discrimina-
tion against patients receiving medical
care from other health care providers. The
scope of this Interpretation is confined to
whether such discrimination violates the

principle of equality guaranteed by Article
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7 of the Constitution.

Article 15 of the Constitution pro-
vides that the right of survival of the peo-
ple shall be protected. Article 155 of the
Constitution provides that elderly persons,
feeble and disabled persons incapable of
being self-sufficient and victims of ma-
jor catastrophes shall be liable to receive
adequate help and relief from the govern-
ment. There are many measures of assis-
tance that can be taken by the government
to protect people’s survival and life, pref-
erential tax treatment being one such. Ac-
cording to the provision at issue, medical
expenses paid by a taxpayer for persons in
need of longterm care may be permitted
for inclusion in itemized deduction only
if they were paid to the abovementioned
health care providers, whilst expenses
paid to other lawful health care provid-
ers not listed above are not allowed. This
is due to a disparity in the distribution
of the nation’s medical resources and a
limitation on the geographic spread of the
abovementio-ned health care providers.
As such the provision frustrates the con-

stitutional intent of granting equal protec-
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tion of the right of survival for persons in
need of long-term care. Therefore, wheth-
er the discriminatory measures taken by
the said provision violate the principle
of equality should be scrutinized closely.
To be consistent with the Constitution’s
principle of equality, not only there shall
be a legitimate government purpose, there
must also be a substantial connection be-
tween the discriminatory measure taken

and the purpose it aims to achieve.

The purpose of the provision at
issue in classifying health care provid-
ers for itemized deduction was to avoid
superfluous claims and to guard against
tax avoidance. Furthermore the medi-
cal expenses of taxpayers are numerous
and complicated, whilst the manpower of
the tax agencies is limited and unable to
verify all medical bills. In order for tax
agencies to have a firm and accurate grip
on all medical expense claims, also, in
light of the verifiability of the abovemen-
tioned health care providers given their
sound accounting system which can fa-
cilitate tax audits, it was determined that

itemized deduction for medical expenses
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should be allowable only for expenses
paid to the abovementioned health care
providers (Letter of Ministry of Finance,
Tai_Chai_Sui No. 09900181230, issued
on July 8, 2010). Yet the nature of medi-
cal expenses for persons under long-term
care is an expense essential for survival.
They should be deductible when calculat-
ing net taxable income. There should be
no difference solely because it was paid
to a lawful health care provider other than
the abovementioned health care provid-
ers. Also, whether it is a genuine medi-
cal expense may be reviewed by the tax
agencies. The review will not add onerous
administrative costs to the collection of
taxes. Therefore, the benefit for tax en-
forcement generated by the discrimination
of the provision at issue is not significant,
yet it has an adverse and substantial effect
on the right of survival of persons in long-
term care. It cannot be said that this is in
line with the intent of the Constitution.
Therefore, with regard to the provision at
issue limiting itemized deduction of medi-
cal expenses for long-term care to ex-
penses paid to the abovementioned health

care providers and disallowing expenses
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paid to other lawful health care providers,
there is no substantial connection between
the discriminatory measures taken and the
purpose it aims to achieve. The said pro-
vision is inconsistent with the principle of
equality in Article 7 of the Constitution.
To the extent that such inconsistency ex-
ists, the said provision shall not be appli-

cable.

Justice Mao-Zong, Huang filed con-
curring opinion.

Justice Shin-Min, Chen filed con-
curring opinion.

Justice Chang-Fa, Lo filed concur-
ring opinion.

Justice Dennis Te-Chung, Tang filed
concurring opinion in part and dissenting
opinion in part.

Justice Huang, Hsi-Chun filed dis-
senting opinion, in which Justice ChiM-

ing, Chih joined.

EDITOR’S NOTE:
Summary of facts: Petitioner A list-

ed NT$680,000 in expenses for long-term
medical care for relatives he supported

as an itemized deduction in his 2005 in-
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come tax return. Persuant to the first part
of Article 17, Paragraph 1, Subparagraph
2, Item 2, Division 3 of the Income Tax
Act revised and publicized on December
28, 2005, the Northern District Office of
the National Taxation Bureau, Ministry of
Finance determined that NT$460,000 of
the said deductions were neither medical
expenses, nor receipts issued by statuto-
rily defined health care facilities, hence
it disallowed the deduction and levied an
additional tax of NT$1,950.

The petitioner disagreed. The pe-
titioner claimed that the said medical
expenses were home care with hospital
assistance, including regular visits and
examinations by hospital staff—who per-
formed actions such as replacing medical
materials such as gastric tubes and respi-
ratory tubes (pus suction bags, oxygen
and respiratory tubes) —, service expens-
es for personal care and tube feeding, and

traffic expenses for medical staff.

The result of a re-examination found
that some NT$20,000 receipts were is-

sued by statutorily defined health care
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facilities and hence were allowable medi-
cal expenses, while the rest of the claimed
deductions were still not allowable. The
petitioner was not satisfied with this deci-
sion and filed an administrative lawsuit.
He is of the opinion that the provision
at issue allowing deduction for medical
expenses only for limited health care fa-
cilities violates the principle of equality in
the Constitution. Therefore, after exhaust-
ing all remedies, he petitioned for a con-

stitutional interpretation.
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J. Y. Interpretation No. 702 (July 27, 2012) *

[ Lifetime disqualification from teaching due to conduct that is
inconsistent with teachers’ morals and dignity ]

ISSUE: |If a person commits an act that is inconsistent with
teachers’morals and dignity, the Act Governing Teachers pro-
hibits him/her from teaching again in his/her lifetime and ends
his/her employment if he/she is currently employed as a teacher.
Is such a provision unconstitutional ?

RELEVANT LAWS:

Article 15, 23, 158 of the Constitution ( & /% % + 7 & ~ %
-+ zZ i~ % - 3 ~#8) 50 Y. Interpretations Nos. 521,
545,584,649, and 659 (P2 F %I - -5~ %I T
BN 5T Am B Saw 4B F2 T 4 5RE) The
Act Governing Teachers as amended and promulgated on No-
vember 25, 2009: Article 11; Article 14, Paragraph 2; Article
14, Paragraph 1, Subparagraph 6; Article 14, Paragraph 3; Arti-
clel7 (#fFi2 %L - iE~ 5L if% -1~ %L ifs-
BEFEAHF -~ FLerErzg %L iE5 (Y BARL A
gL - L7 pigr a7t )) 5 The Act Governing Teach-
ers as amended and promulgated on January 4, 2012: Article
14, Paragraph 1, Subparagraph 7; Article 14, Paragraph 3 ( %

* Translated by Chi Chung.
** Contents within frame, not part of the original text, are added for reference purposes only.




J. Y. Interpretation No.702 411

>
»

.

2% e if%-By-FH - Fterigs=2m(-0-#
- Pwpigr > )) ;5 Articles 20 and 21 of the University

Act (< #2% - L % -+ - %) ; Article 31 of the

Act Governing the Employment of Teachers (%% * R i *

i % = -+ - i% ) ; Articles 4 and 6 of the Regulations on

the Evaluation of the Teachers Working at Public High Schools,

Public Junior High Schools, and Public Elementary Schools ( =

FRBYENTERKFIETPMES e £ ¥ 2 E)

The Regulations Establishing Committees for the Evaluation

of the Teachers Working at Public High Schools, Public Junior

High Schools, and Public Elementary Schools ( % & @ & 12 F

FREFFFLR §REIH2) .

KEYWORDS:

Rright to work (1 i¥4# ) , freedom to choose one’ s vocation
(B ¥%EH# p 4 ), subjective requirements (or qualifications)
(a @izt ), Act Governing Teachers ( % g ;% ) , principle

of clarity (P #z+ & B]) , principle of proportionality (}* &

F Bl ), incapable teachers ( # if = ¥ ) , teachers’ morals

and dignity (gFsg ) **

HOLDING: Article 14, Para- BREEX 7 #almL Lt rEL-
graph 1 of the Act Governing Teachers,as " = -1 P i3 2% 2 KEF2 5 L w if
amended and promulgated on November - AT REFEG R AT E A
25, 2009, provides that “a teacher may not ~ #j 2 ,a MR LN 32 RS §
be dismissed by his/her employer unless %> PR (Fr-0-&F-Twp
one of the following conditions is satis- & 2% 2 if % - 5 % = 3 ) T2



412 J. Y. Interpretation N0.702

fied.” One such condition, as provided in
Article 14, Paragraph 1, Subparagraph
6, is met when a relevant government
agency finds a teacher has committed an
act that is inconsistent with teachers’ mor-
als and dignity. (Subparagraph 6 became
Subparagraph 7 when the Act Govern-
ing Teachers was amended on January 4,
2012.) Article 14, Paragraph 1, Subpara-
graph 6 is consistent with the constitu-
tional requirement that the meaning of
the law be clear to the public. Article 14,
Paragraph 3 of the Act Governing Teach-
ers requires that schools, after reporting to
the government agency in charge of edu-
cation administration and securing its ap-
proval, dismiss teachers whom a relevant
government agency has found to have
committed an act inconsistent with teach-
ers’ morals and dignity. (Article 14, Para-
graph 3 was not fundamentally changed
when the Act Governing Teachers was
amended on January 4, 2012.) Article 14,
Paragraph 3 restricts the right to work, but
is consistent with the principle of propor-
tionality guaranteed by Article 23 of the

Constitution and the constitutional protec-
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tion of the right to choose an occupation.
However, the prohibition on teaching
after committing an act inconsistent with
teachers’ morals and dignity contradicts
the principle of proportionality guaranteed
by Article 23 of the Constitution and shall
become invalid within a year of the date

on which this interpretation is announced.

REASONING: Article 15 of the
Constitution protects the right to work,

including the right to choose and pursue
an occupation. If the law imposes some
conditions on the right to choose and
pursue an occupation, such conditions
constitute restrictions on those rights.
The principle of clarity requires that such
restrictions be set out clearly in laws and
regulations. Moreover, the principle of
clarity allows the legislature, after weigh-
ing the complexity of society and the
propriety of application in specific cases,
to use general terms in the statutory lan-
guage as long as the meanings of such
terms are (a) not difficult to understand,
(b) foreseeable for the people affected,

and (c) subject to judicial review. (Inter-
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pretations Nos. 521, 545, and 659) The
question of whether a particular restric-
tion on the right to choose and pursue an
occupation is constitutional is governed
by various standards. Whether a particular
standard governs the constitutionality of
a restriction depends on the content of the
restriction. If a particular restriction sets
out subjective requirements for an occu-
pation, the principle of proportionality, as
provided for in Article 23 of the Constitu-
tion, requires the purpose to be important
to the public interest and the means to be
necessary. (Interpretations Nos. 584 and
649)

Article 14, Paragraph 1, Subpara-
graph 6 of the Act Governing Teachers, as
amended on November 25, 2009, provides
that “a teacher may not be dismissed by
his/her employer unless... he/she is found
by a relevant government agency to have
committed an act that is inconsistent with
teachers’ morals and dignity.” (hereafter
referred to as the First Disputed Provi-
sion) (Subparagraph 6 became Subpara-
graph 7 after the Act Governing Teachers
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was amended on January 4, 2012.) The
First Disputed Provision was enacted be-
cause an individual had violated the ethi-
cal norms so seriously that it was no lon-
ger appropriate for him to be employed as

a teacher.

As it is impossible for the Legisla-
tive Yuan to set out comprehensive rules
for ethical norms and the circumstances
of every violation, the Legislative Yuan
chose to set out the rule using “broad
legal concepts” (unbestimmte Rechts-
begriffe). The specific meanings of such
broad legal concepts may be spelled out
in each case by institutions that are prop-
erly constituted and unbiased according to
both their professional knowledge and the
general consensus of society. An example
of such an institution is the teacher evalu-
ation committee of each school, estab-
lished by Article 11 and Article 14, Para-
graph 2 of the Act Governing Teachers;
Article 20 of the University Act; and the
Regulations Establishing Committees for
the Evaluation of the Teachers Working at
Public High Schools, Public Junior High
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Schools, and Public Elementary Schools .

In addition, through education and
the many statutes, regulations, and volun-
tary commitments made by members of
the teaching profession (Article 17 of the
Act Governing Teachers; the Regulations
on the Evaluation of the Teachers Work-
ing at Public High Schools, Public Junior
High Schools, and Public Elementary
Schools; and the Self-Regulation Com-
mitments Made by All Teachers in the Na-
tion), teachers are able to foresee whether
a particular act or omission is inconsistent
with teachers” morals and dignity. In ad-
dition, many cases in which teachers have
behaved in a way inconsistent with the
morals and dignity of their profession
have arisen in practice, including engag-
ing in sexual harassment, corporal pun-
ishment, cheating on examinations, and
plagiarism. These cases allow teachers to
foresee whether a particular act or omis-
sion is inconsistent with the morals and

dignity of their profession.
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In conclusion, the meaning of “in-
consistency with teachers’ morals and

)

dignity,” as provided for in the First
Disputed Provision, is (a) not difficult to
understand, (b) foreseeable for the people
who are affected, i.e., teachers, and (c)
subject to judicial review. Therefore, the
First Disputed Provision is consistent with
the principle of clarity. However, in light
of the clear patterns established in cases
of behavior inconsistent with teachers’
morals and dignity, these types of behav-
ior should be set out clearly in a statute to
ensure the highest level of foreseeability.
Such a statute should be reviewed and

amended as society changes over time.

Article 14 of the Act Governing
Teachers sets out the legal effects of the
First Disputed Provision. The first half
of Article 14, Paragraph 3 prohibits any
teacher who commits any act or omission
inconsistent with teachers’ morals or dig-
nity from being hired as a teacher again
in his/her lifetime. (The same is provided
for in the first half of Article 14, Para-

graph 3 of the Act Governing Teachers as
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418 J.Y. Interpretation No.702

amended on January 4, 2012, which is re-
ferred to hereafter as the Second Disputed
Provision.) The second half of Article 14,
Paragraph 3 obliges all schools to fire any
teacher who commits any act or omis-
sion inconsistent with teachers’ morals or
dignity. (The same is provided for in the
second half of Article 14, Paragraph 3 of
the Act Governing Teachers as amended
on January 4, 2012, which is referred to
hereafter as the Third Disputed Provi-
sion.) In other words, any teacher fired by
any school for violating the First Disputed
Provision may not be hired by any school

as a teacher in his/her lifetime.

The obligation of a school to fire a
teacher for violating the First Disputed
Provision and the prohibition against em-
ploying the individual again as a teacher
are subjective restrictions on the freedom
to choose one’s occupation. The question
of whether such restrictions are consis-
tent with the principle of proportionality
depends, first, on the question of whether
the restrictions serve the public interest

in an important way. Article 158 of the
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Constitution of the Republic of China
admonishes the government to formulate
and realize educational and cultural poli-
cies that, among other things, develop
the spirit of self-governance and morals
among the citizenry. Such an admonition
is recognition of the foundational impor-
tance of education, as education is the key
to improving the overall quality of the
citizenry and raising the level of the cul-

ture of a nation.

The Second and Third Disputed
Provisions, requiring all schools to fire
any teacher whose conduct is inconsistent
with teachers’ morals and dignity, are
promulgated for the purpose of ensuring
students’ right to receive good education
and realizing the admonition provided
for in the Constitution of the Republic of
China. In other words, the purpose of the
Second and Third Disputed Provisions is
indeed important to the public interest and
therefore a legitimate purpose. (See also
Interpretation No. 659)
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420 J.Y. Interpretation No.702

Respecting teachers is a long tradi-
tion of our country, and students respect
teachers for more than their knowledge
and skills. If a teacher’s conduct seri-ous-
ly deviates from the common moral stan-
dards and good customs of the majority
of society, he/she sets a bad example both
for his/her students and for society. The
Second and Third Disputed Provisions
impose serious punishment on teachers
whose conduct is inconsistent with teach-
ers’ morals and dignity in order to achieve
the aforementioned purposes. As to the
questions of whether the means are neces-
sary and whether the restrictions are too
strict, the Second and Third Disputed Pro-

visions should be examined separately.

Under the existing law, there are
various punishments for teacher miscon-
duct. For example, Article 4 of the Regu-
lations on the Evaluation of the Teachers
Working at Public High Schools, Public
Junior High Schools, and Public Elemen-
tary Schools punishes any teacher who
commits minor misconduct by freezing

his/her salary level. In addition, Article 6
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punishes any teacher whose false speech
or misconduct harms the school’s reputa-
tion by formal admonition, any teacher
who commits misconduct that harms the
reputation of the teaching profession as a
whole by making formal records of such
misconduct, and any teacher who com-
mits misconduct that seriously harms the
reputation of the teaching profession as a
whole by making formal records of such
serious misconduct. The misconduct pun-
ishment system indicates that the nature
of a teacher’s misconduct has to be very
serious to constitute “an act that is incon-
sistent with teachers’ morals and dignity.”
As a result, teachers” misconduct must be
serious enough to amount to “adversely

affecting teacher’s morals and dignity.”

The Act Governing Universities
does not provide for a similar evalua-
tion mechanism. However, through the
Regulations on Teachers’ Evaluation, a
self-governance mechanism authorized
by Act 21 of the Act Governing Univer-
sities, various types of punishment also

exist for teachers’ misconduct that does
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422 ). Y. Interpretation No.702

not reach the level of “adversely affecting
teacher’s morals and dignity.” In addi-
tion, Article 14, Paragraph 3 of the Act
Governing Teachers provides for the same
legal consequences for all the types of
misconduct listed in Article 14, Paragraph
1. Therefore, the misconduct referred to
by the First Disputed Provision should be
as serious as the other types of miscon-
duct listed in Article 14, Paragraph 1. The
Third Disputed Provision, which requires
schools to fire teachers who commit seri-
ous misconduct, is a restriction as to the
subjective requirements (or qualifica-
tions) that is the most lenient measure to
achieve the same purpose. Therefore, the
provision is consistent with the principle
of proportionality as provided for in Ar-
ticle 23 of the Constitution and does not
violate the constitutional protection of the

right to work.

The Second Disputed Provision
prohibits all schools from rehiring a
teacher who has committed misconduct
and therefore deprives such teachers of

any opportunity to become a good teacher
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and adversely affects the development of
their character. If the teacher, after being
punished by the school and relevant au-
thorities, repents and can become a good
teacher, such a transformation would
exemplify the benefits of education for
students and society as a whole. However,
the Second Disputed Provision prohibits
any such teacher from teaching again in
his lifetime without providing for any
exception under which such an individual
can teach again, after the passage of a rea-
sonable period of time and after satisfying
certain conditions that indicate his/her
repentance. The lack of such an excep-
tion restricts the right to work beyond the
extent necessary; therefore the provision
is inconsistent with the principle of pro-
portionality as provided for in Article 23
of the Constitution. The relevant authori-
ties should review and revise the Second
Disputed Provision within one year of the
promulgation of this interpretation. If the
relevant authorities fail to complete such
a review and revision within one year of
the promulgation of this interpretation,

the Second Disputed Provision loses its
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legal effect from that date.

Justice Chang-Fa, Lo filed concur-
ring opinion.

Justice Yeong-Chin, Su filed con-
curring opinion in part and dissenting
opinion in part.

Justice Chen-Shan, Li filed dissent-
ing opinion in part.

Justice Mao-Zong, Huang filed dis-
senting opinion in part.

Justice Pai-Hsiu, Yeh filed dissent-
ing opinion in part.

Justice Shin-Min, Chen filed dis-

senting opinion in part

EDITOR’S NOTE:
Summary of facts: Article 14, Para-

graph 1 of the Act Governing Teachers, as
amended and promulgated on November
25, 2009, provides that “a teacher may not
be dismissed by his/her employer unless
one of the following conditions is satis-
fied.” One such condition is, as provided
in Article 14, Paragraph 1, Sub-Paragraph
6, that a teacher is found by a relevant

government agency to have committed
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an act inconsistent with teachers’ morals
and dignity. (Sub-Paragraph 6 became
Sub-Paragraph 7 when the Act Govern-
ing Teachers was amended on January
4, 2012.) The second half of Article 14,
Paragraph 3 of the Act Governing Teach-
ers requires that schools, after reporting
to the government agency in charge of
education administration and securing
its approval, dismiss teachers found by a
relevant government agency to have com-
mitted an act inconsistent with teachers’
morals and dignity. The first half of Arti-
cle 14, Paragraph 3 of the Act Governing
Teachers prohibits such persons to teach

again in their lifetime.

The applicant was a married male
who had taught at a public senior high
school. While employed as a teacher, he
had served as a counselor at the summer
camp held by his school in July 2009,
during which time he had been accused of
raping a student. After an investigation,
his school terminated his employment
effective September 2010 on account of
violating Article 14, Paragraph 1, Sub-
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426 J.Y. Interpretation No.702

Paragraph 6 of the Act Governing Teach-
ers. When the Ministry of Education af-
firmed his school’s decision to terminate
his employment, the applicant duly ob-
jected and litigated his school’s decision
in administrative courts. After exhausting
all administrative remedies, the applicant
applied for a Constitutional Interpretation,
asserting that the provisions aforemen-
tioned were inconsistent with the prin-
ciple of proportionality as provided for
in the Constitution and the right to work

protected by the Constitution.
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J. Y. Interpretation No.703 ( October 5, 2012 ) =

[ Depreciation deductions for the capital expenditures for the fixed assets
acquired by the hospitals established as non-profit foundations. )

ISSUE: As prescribed by an administrative regulation, hospitals that
are affiliated with public interest groups are not allowed to take
depreciation deductions if capital expenditures have been previ-
ously taken for the full amount for the purpose of qualifying for
tax exemption. Does this administrative regulation violate the
Constitution ?

RELEVANT LAWS:

Article 19 of the Constitution ( & 7 % + 4 % )  Judicial
Interpretation No. 399, No. 576, No. 582, No. 620, No. 622,
No. 640, No. 664, No. 674, No. 675, No. 692, and No. 698

(PZBRBIFS=4 4% %7 - 25~ %71 ~Z 5
F2-0% %8522 Q8% 2w B~

FA e E R TESFA 4 D5 524 NELFE
## ) ; Article 4, Section 1, Paragraph 13 of the Income Tax
Act, as amended on January 19, 1979 (# #3 F= + ~ & -
PALpBr Tt R REFEEF-EF LA
Article 24, Section 1 of the Income Tax Act, as amended on
May 30,2006 (4 + 7 #37 % =+ pig i =@ 2 #7187 fjk

*  Translated by Chun-Jen Chen.
** Contents within frame, not part of the original text, are added for reference purposes only.
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% - L w i%% - 38 ) ; Article 2, Section 1, Paragraph 8 of
the Standards Applicable for Education, Culture, Public Char-
ity Organizations or Groups on Their Exemption from Income
Taxation, as amended on December 30, 1994 ( ~ + = & -+ -
P2 p B g kT e F AL SR N B LT
FAaE RS - 0% - 38 % A~ 3% ) ;5 Point 1, Paragraph 5,
Resolutions 1 and 3 of the Letter (han) Ruling Tai Shui Yi Fa
No. 841664043, issued by the Taxation Administration, Minis-
try of Finance on December 19, 1995 ( M4 5c3Rprfi % ~ L
gLt pif-Fyrer -2 are 0 = BLd-
() A% 1243, 3).
KEYWORDS:
rely upon in effect (§ &4 * ) , material relevance ( £ & B
7 ) , taxation in accordance with the law (Aefiz &2 & ) |
the principle of matching income with costs and expenses (
g A % e & R R, public interest groups ( 2 F @ g ),
the full amount of the expenses is listed as capital expenditures
(%7 5 F ~2 41) , depreciation deductions (4% # & 7|
7% ) , tax base (f4 ) , tax fairness (feft =T ) , compe-
tition neutrality (< ¢ = ) **

HOLDING: Point 1, Paragraph PRFE St Mreinpmy ? #F1
5, Resolutions 1 and 3 of the Letter (han) B~ -+ w &L= 7 -4 p o - 3%
Ruling Tai Shui Yi Fa No. 841664043, AN -2 Aw Qe 25 - (F) A&
issued by the Taxation Administration, 1 £ 3 B *" R B2 4 F e et A B2 4
Ministry of Finance, on December 19,  ‘tf itk es Fruizgy v - 22 &4




1995, interpreting Article 2, Section 1,
Paragraph 8 of the Standards Applicable
for Education, Culture, and Public Char-
ity Organizations or Groups on Their Ex-
emption from Income Taxation, state that,
if capital expenditures have been taken
for the full amount for assets such as
buildings and equipment for health care
purposes in the year of their procurement,
hospitals established as nonprofit founda-
tions or as part of such foundations have
to deduct the amount of such expenditures
from their “income arising from sources
other than the sales of goods or services”
(xiaoshou huowu huo laowu yiwai zhi
shouru), and that such hospitals cannot
take any depreciation deductions in the
following years. Resolutions 1 and 3 vio-
late Article 19 of the Constitution, which
requires that taxation be in accordance
with the law; therefore, they should cease
to be relied upon on the day this Interpre-

tation is announced.

REASONING: The petitioner
claimed that Point 1, Paragraph 5, Resolu-

tions 3 of the Letter (han) Ruling Tai Shui
Yi Fa No. 841664043 issued by the Taxa-
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430 J.. Interpretation No.703

tion Administration, Ministry of Finance
on December 19, 1995 (hereinafter re-
ferred to as Disputed Resolution) may be
unconstitutional and filed the current peti-
tion. The Letter Ruling is the basis upon
which the following judgments were ren-
dered: Pan Zi No. 1862 (2007) of the Su-
preme Administrative Court, Su Zi Nos.
2686 and 3103 (2006), Su Zi No. 2731
(2007), Su Zi No. 2838 (2008), Su Zi No.
1862 (2009), Su Zi No. 1866 (2010), and
Su Zi No. 1476 (2011) of the Taipei High
Administrative Court (together herein-
after referred to as the Final Judgments).
Although the Disputed Resolution was
not explicitly cited in the opinion of Su
Zi No. 3103 (2006), judging from the le-
gal opinions provided by Su Zi No. 3103
(2006) Disputed Resolution 3 was in ef-
fect relied upon by Su Zi No. 3103 (2006)
and, therefore, was also reviewed when
considering the current petition (see Ju-
dicial Interpretation Nos. 399, 582, 622,
675, and 698).

When an individual whose rights
protected by the Constitution are illegally

infringed upon and initiates a litigation
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to raise the issue of the constitutionality
of the statute or regulation being applied
by the final judgments in accordance with
Article 5, Section 1, Paragraph 2 of the
Constitutional Interpretation Procedure
Act, the object of review by this Court is
not limited to the law or regulation being
challenged within the petition; instead, the
object of review by this Court includes
the laws or regulations relied upon as the
basis of the final judgments that are mate-
rially relevant to the petition (see J.Y. In-
terpretation Nos. 664 and 576). Alleging
that Disputed Resolution 3 as applied by
Final Judgments may be unconstitutional,
the petitioner complied with the proce-
dural requirements for filing a petition. In
addition, as the part of Resolution 1 of the
same Letter Ruling stating that “the full
amount taken as capital expenditure in the
year of procurement concerning the ac-
tivities that are related to the objectives of
the establishment of the Education, Cul-
ture, and Public Charity Organizations or
Groups shall be subtracted from ‘revenue
not arising from the sale of goods or labor

services,”” is materially relevant to the at-

tribution of costs in the same manner as
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432 J.Y. Interpretation No.703

is Resolution 3 and, therefore, shall also
be subject to review by this Court in this

case.

Article 19 of the Constitution states
that individuals have the obligation to pay
taxes in accordance with the law, and it
means that when the state levies taxes on,
or provides preferential tax treatment to,
individuals, the essential terms, such as
the taxpayer, the subject matter of the tax-
ation, the attribution between the subject
matter and the taxpayer, the tax base, the
tax rate, the taxing method, and the date
on which the tax becomes payable, among
other things, shall be explicitly stipulated
by statute. The competent authority inter-
preting the relevant laws must uphold the
constitutional principles and the legisla-
tive purposes of the relevant laws, and
apply the generally accepted methods of
legal interpretation; any decision that ex-
ceeds the scope of legal interpretation and
increases tax obligations that are not man-
dated by the law is not permitted by the
principle of taxation in accordance with
the law under Article 19 of the Constitu-
tion (see J.Y. Interpretation Nos. 620, 622,
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640, 674, and 692).

The first part of Article 24, Section
1 of the Income Tax Act states: “The in-
come of a profit-seeking enterprise is its
net profit amount, having subtracted all
costs, expenses, losses, and taxes from
its gross revenue of the fiscal year.” (This
provision was amended on May 30, 2006
by adding a second part to the first para-
graph; after the amendment, therefore, the
original Section 1 became the first part of
Section 1.) In other words, the revenue of
a profit-seeking business becomes its net
profit, after the subtraction of all costs,
expenses, losses, and taxes. Based on the
principle of matching income with costs
and expenses, only the costs, expenses,
losses, and taxes that are incurred for the
purpose of producing the revenue may be
deductible. For fixed assets with a use-
ful life of two years or longer, the annual
depreciable amount shall be considered
as costs (see Article 51 of the Income
Tax Act) to correctly reflect the costs and
expenses for the procurement of fixed as-
sets in each respective year. In essence, as

long as a cost or an expense can be direct-
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434 J.Y. Interpretation No.703

ly, reasonably, and clearly attributed to ei-
ther “taxable income” or “income exempt
from taxation,” it should be so attributed,
so as to comply with Article 24, Section 1

of the Income Tax Act.

The Disputed Resolution 1 states:
“When hospitals established as nonprofit
foundations or as part of such foundations
calculate their taxable income in accor-
dance with Article 2-1 (now Avrticle 3) of
the Standards Applicable for Education,
Culture, and Public Charity Organiza-
tions or Groups on Their Exemption from
Income Taxation, depreciation deductions
shall be taken annually against the assets
newly acquired for health care purposes,
such as buildings and equipment, under
the relevant provisions under the Income
Tax Act, mutatis mutandis, and be catego-
rized “the costs or expenses for the sales
of goods or the rendition of services.”
Should the capital expenditures stated
above are related to the activities of the
purpose for which the organization was
established, the hospital may choose one
of two options: to take annual deprecia-

tion with deduction from “the income
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J. Y. Interpretation No.703 435

arising from the sales of goods or the
rendition of services,” or to list the full
amount as “capital expenditures related
to the objective of establishment” for the
fiscal year of procurement.” The Disputed
Resolution 3 states: “If capital expendi-
tures have been taken for the full amount
for assets such as buildings and equip-
ment for health care purposes in the year
of their procurement, hospitals established
as non-profit foundations or as part of
such foundations cannot take any depreci-
ation deductions in the following years.”
In accordance with Resolutions 1 and 3, if
a taxpayer elects to treat the entire amount
of the purchase as “capital expenditures
related to the objective of its establish-
ment in the year when the purchase was
made,” when calculating the taxable in-
come, the amount of such expenditures
shall be deducted from the “income aris-
ing from sources other than the sales of
goods or the rendition of services,” rather
than from “income arising from the sales

of goods or rendition of services.”

Article 4, Section 1, Paragraph 13 U T RE N S N A

o
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of the Income Tax Act provides that if an
educational, cultural, public interest, or
charitable organization or group (herein-
after referred to as a public interest group)
who meets the criteria set out by the
regulations promulgated by the Executive
Yuan, its own income or the income of
its subordinate operations (fushu zuoye
zuzhi) shall be exempt from income taxa-
tion. Under the authorization of Paragraph
13, the Executive Yuan amended, on
December 30, 1994, the Standards Appli-
cable for Education, Culture, and Public
Charity Organizations or Groups on Their
Exemption from Income Taxation (here-
inafter referred to as Standards for Tax
Exemption). Article 2, Section 1, Para-
graph 8 stipulates: “For any educational,
cultural, public charity organization or
group that meets the following require-
ments, its own income or the income of
its subordinate operations is exempt from
income taxation., except for ‘the income
from the sale of goods or rendition of ser-
vices,’... (8) The expenditures incurred
for the activities related to its objective of
establishment that do not fall below 80%

of the sum of the proceeds that accrued
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annually for its funds and its other regu-
lar income; however, this requirement is
waived if, after the investigation done by
the relevant government offices, the Min-
istry of Finance approved the exemption
from taxation.” (Paragraph 8 was amend-
ed on March 26, 2003 as follows: “The
expenditures incurred for activities related
to its objective of establishment that do
not fall below 70% of the sum of the pro-
ceeds that accrued annually for its funds
and its other regular income; however,
this requirement is waived if, after the
investigation done by the relevant gov-
ernment offices, the Ministry of Finance
approved the exemption from taxation.”)
Paragraph 8 requires that the expenditures
must have reached 80% of its revenue
to qualify a public interest group for tax
exemption. Even if “the income arising
from sources other than the sales of goods
or the rendition of services” has met the
requirement set out by the Standards for
Tax Exemption, depreciation deductions
must be taken annually against the expen-
ditures for the procurement of buildings
or equipment for healthcare purposes and

listed as costs and expenses for “the in-
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438 J.Y. Interpretation No.703

come arising from the sale of goods or the
rendition of services” in accordance with
the relevant provisions of the Income Tax
Act. Such depreciation deductions have
to be subtracted from “the revenue arising
from the sales of goods or the rendition of
services” so that the costs and expenses
are accurately calculated. The part of
Disputed Resolution 1 that requires, if the
full amount of such capital expenditures
is treated as “capital expenditures” in the
year of procurement, the subtraction of
capital expenditures from “the income
arising from sources other than the sales
of goods or the rendition of services”
when calculating the amount of taxable
income, and the part of Disputed Resolu-
tion 3 that disallows depreciation deduc-
tions in the following years, essentially
deny the deductibility of the costs and ex-
penses allowed by the first half of Article
24, Section 1. In other words, the admin-
istrative regulations promulgated by the
Ministry of Finance changes the tax base
stipulated by the Income Tax Act passed
by the Legislative Yuan, which violates
the principle of taxation in accordance

with the law, and, therefore, should cease
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to be applied on the day this Interpretation
is announced. It should be noted, how-
ever, that as the expenditures incurred by
hospitals established as non-profit founda-
tions or as part of such foundations for the
procurement of assets for healthcare pur-
pose are, after verification, listed as “the
costs and expenses for the sales of goods
or the rendition of services” when calcu-
lating “the income arising from the sales
of goods or the rendition of services,” and
annual depreciation is allowed under the
Income Tax Act, when calculating “the
income arising from sources other than
the sales of goods or the rendition of ser-
vices,” the same expenditures cannot be
listed as capital expenditures in the full
amount for the year of procurement and
be deducted from "the income arising
from sources other than the sales of goods
or the rendition of services." In so doing
the intent of the front portion of Article
24, Section 1 of the Income Tax Act can
be realized and the principle of tax fair-

ness be upheld.

The immediate case of whether the g A RF R ATE L H
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law in question is unconstitutional arises
from the fact that the Income Tax Act ex-
empts the income of public interest groups
from taxation. In order to realize the leg-
islative purpose of encouraging public
interest work while taking into account
tax fairness, the Executive Yuan, being
authorized to promulgate the Standards
for Tax Exemption, allows public interest
groups to engage in revenue-seeking ac-
tivities, but explicitly excludes their prof-
its from the scope of their exemption from
taxation. In addition, as a mean to urge
public interest groups to concentrate their
resources on activities that are consistent
with the purposes of their establishment,
the Executive Yuan caps their profit-seek-
ing income with a certain ratio between
expense and income. Such a cap has
already caused significant problems for
groups whose principal activities are pub-
lic interest in nature. Take hospitals—the
subject matter of this Interpretation—for
example. First, they are highly regulated
by the relevant government offices over
their public interest activities. Secondly,
in terms of the sale of goods or the rendi-

tion of services, hospitals, whether they
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pursue public interest or not, compete
directly. The cap is, therefore, susceptible
to manipulation that adversely affects tax
fairness and competition neutrality. The
relevant government offices should also

review this aspect.

With regard to the petitioner’s
claim that the Supreme Administrative
Court judgment (98) Pan Zi No. 488
(2009) relied on Disputed Resolution 3,
and should therefore be part of its peti-
tion for constitutional interpretation, this
Court finds that the said judgment did not
rely on Disputed Resolution 3, and that
this part of the petition does not meet the
requirements set out by Article 5, Sec-
tion 1, Paragraph 2 of the Constitutional
Interpretation Procedure Act (sifa yuan
dafaguan shenli anjian fa), and should,
therefore, be dismissed under Section 3 of

the same provision.

Justice Mao-Zong Hung filed con-
curring opinion.

Justice Beyue Su Chen filed concur-
ring opinion.

Justice Chang-fa Lo filed concur-
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ring opinion.

Justice Dennis Te-Chung Tang filed
concurring opinion.

Justice Yeong-Chin Su filed dissent-
ing opinion in part.

Justice Chi-Ming Chihf filed dis-
senting opinion, in which Justice Hsi-
Chun Hung joined.

Justice Sea-Yau Lin filed dissenting
opinion.

Justice Hung Hsi-Chun filed dis-
senting opinion, in which Justice by Jus-

tice Ming Chen joined

EDITOR’S NOTE:
Summary of facts:The petitioner,

Hsing Tian Kong Healthcare Services,
(1) in its tax filings for Education, Cul-
ture, and Public Charity Organizations,
Groups and Their Operations from 1997
to 2001, failed to report any deprecia-
tion and amortization expenses for the
buildings and equipment purchased for
healthcare purpose with the net balance
accrued between 1993 and 1996 and with
government approval. The petitioner sub-
sequently applied to correct these tax fil-

ings by amortizing such expenses. (2) Part
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of the expenses reported on the tax filings
from 2002 to 2008 were amortized de-
preciations for the fixed assets purchased
with the net balance accrued from 1993
to 1996. The aforementioned applications
and corrected tax filings were rejected for
the reason that, once the full amount for
the purchase of the aforementioned assets
have been reported as capital expenditures
in the year when the purchase was made,
no depreciation deductions may be taken
in the subsequent years. The rejection was
done by the National Taxation Bureau for
the Northern Area, Ministry of Finance in
accordance with Disputed Resolutions 1
and 3 of Letter (han) Ruling Tai Shui Yi
Fa No. 841664043, which was issued by
the Taxation Administration, Ministry of
Finance on December 19, 1995. The pe-
titioner was therefore required to pay ad-
ditional taxes of tens of millions of New

Taiwan dollars.

The petitioner disputed the tax as-
sessment and sought remedies through
administrative appeals (suyuan) and ad-
ministrative litigation, but the petitioner

lost the cases. The petitioner then request
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for a Judicial Interpretation on the ground
that the aforementioned Disputed Resolu-
tions 1 and 3, being relied upon by the fi-
nal court judgment, may have violated the

Constitution.
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J. Y. Interpretation No.704 ( November 16, 2012 ) =

[ The protection of the status of a military judge who applies to
voluntarily remain in military camp]

ISSUE: Is it unconstitutional that the post of a military judge who has
not yet reached the maximum number of years (or age) for
military service should be ruled by the Procedure for Approval
of Woluntarily Remaining in Camp and the Regulations for Ex-
emption from Drafting upon Completion of Military Service ?

RELEVANT LAWS:

Articles 16 and 80 of the Constitution ( & /2 % + = % ~ %
A~ L% ) 5 J.Y. Interpretations Nos. 436 and 601 ( 7 ;% I f# 5
Fre =255 0- 5fE8) ; Articles 17, 21 and 22 of
the Act of Military Service for Officers and Noncommissioned
Officers of the Armed Forces (F£;% 7 & & 7 L F PR X% &
BN ¥ - L - 852 ¥ - L %) Article 9, Subpara-
graph 1 of the Act of Assignment for Officers and Noncommis-
sioned Officers of the Armed Forces (/s 2 @& 7 L F iz
BRI &) % 4 15 % - 4¢) ; Articles 3, 4, 5 and 7 of the Regula-
tion of Military Service for Selecting Voluntary Personnel as
Officers and Noncommissioned Officers of the Armed Forces
(amended and promulgated on November 27, 2002) ( # # =%
R A Rl U I3 S R S A S

* Translated by Spenser Y. Hor, Esq. and Chien Yeh Law Offices.
** Contents within frame, not part of the original text, are added for reference purposes only.
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FTERT Y > FRERRRMNSZiF~ ¥ ik~ %7 %2
% = i% ) ;Points 12.1, 12.3 and 13.6 of the Operating Regula-
tions of Military Service for Selecting Voluntary Personnel as
Officers, Noncommissioned Officers and Soldiers of the Armed
Forces (F£i% 3 BT ¥~ Y RERRITE
RZIR > - ‘;ﬁ%’??}‘ﬁ)-

AFLELs

KEYWORDS:

judicial independence ( %
mERD
due process of law ( i

\oluntarily remain in military camp ( & 58 ¥ %

based on constitutional principles (7

"), exemption

from drafting upon completion of military service ( PR = # 7%
farg ¢ ), military judge (& % % *|7 ) , judicial authority

ZEEZ FFRRE)

| jp = ) , protection of status ( ¥

right of instituting legal proceedings ( 7 2= & ) |,
§EERAE) FF

HOLDING: That Article 7 of

the Regulations of Military Service for
Selecting Voluntary Personnel as Offic-
ers and Noncommissioned Officers of the
Armed Forces, as amended on November
27, 2002—All articles