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(Civil Commitment)

2005 91 1

21

Black'sLaw Dictionary

“A court-ordered involuntary confinement ofa
personwho isill, incompetent, drug-addicted, or the like as contrastedwitha
criminal sentence.’)22

- > (indefinite)
23

(involuntary cvil commitment) 1880
e/eC erv.

« It s lawful to seize and restrainany person incapable
of controlling his own actions, whose being at large endangers the safety of others. )24

Policepower)
parens patriae power)2s

21 1 343

22 CivilCommitment, BLACKS LAW DICTIONARY (10thed. 2014)

2 ld.

24 Kelecherv. Putman, 60 N.H. 30, 31 (1880) .

25 Aman Ahluwalia, CivilCommitment ofSexually Violent Predators: The Search for A Limiting
Principle, 4 Cardozo Pub.L. Pol'y & EthicsJ. 489, 492 (2006); Maureen F. Larsen & Robert F. Schopp,
Sexual Predator laws: Clorif/ing the Relationship Between Mental Health Laws and Due Process
Protections, 97 Neb, L. Rev, 1167,1170 (2019); Mary Prescott, Invasion ofthe Body Snatchers: Civil
Commftment/VterActom VVWsh, 71, U. Prm L Rev. 839, 841 (2010); 15 6 8
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278 -~ grent of the country--
28 29*
3G
31
32
gton V. —
(emotional disorden
33
34
1930
35 1911
- -~ (Cefective delinquents ) -~
”(criminal psychopaths)zs
37 1930 7z
" (rebebilitationmovement)
¢ sexualpsychopathy
38 1937 7z

2% Larsen & Schopp, supra note 25.

27 ld.
2 Id.
29 15, 68
3Q 8 17

3l Hawaiiv. Standard Oil, 405 u.s. 251, 258 (1972); Alfred L Snapp & Son, Inc. v. Puerto Rico, ex. rel,
Barez, 458 u.s. 592 (1982)

3 David Gottlieb, Preventive Detention ofSex Offenders, so U. Kan.L. Rev.1031,1036 (2002)Larsen &
Schopp, swpro note 23, at 117; 8 17

3B Addington v. Texas, 441 U.S. 418,426 (1979).

34 Larsen & Schopp, SUPra note 23, at 117

P see generally Samuel Jan Brakel & James L. Cavanaugh, Jrv OfPsychopaths and Pendulums: Legal
and Psychiatric Treatment o fSex Offenders in the United States, 30 n.m. L. Rev.69,70 (2000).

3 Jason A. Cantors, Rational Enough to Punish, But Too Irrational to Release: The Integrity pfSec
Offender Civil Commitment, 57 prake L. Rev -693, 696 (2009).

37 Brake! & Cavanaugh, Jrv SUPIra note 35, at 70-71.

38 Cantone, supra note 36, at 696-697. Brakel & CavanaughJr., supra note 35, at 71:
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41 loso 700
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1930
43
40 1970
Groupforthe
Advancement ofPsychiatry GAP) (American Bar
Association ABA)
(“ sexual psychopath)
4 ;
( rerabilitation)
45
laso 1990 46 1990
12 47

15 69
39 Mich.Comp. Uws §780.501-.509(1937)(repealed 1968).

40 8 15
41 Raquel Blacher, Comment, Historical Perspective ofthe 4ex Psychopath nStatute: From the
Revolutionary Era to the Present Federal Crime BilU 46 MERCERL, RBV. 883> 903 (1995); Karl M.
Bowman, Review o fSex Legislation andthe Controlo fSex Offenders in the United States o fAmerica,
Int’l Rev, of Criminal Pol’y Jdy 1953, at 20 39 (1953)(

£ »psychopathic offenders”” - sexual
psychopaths?).
42 The Mentally Disable and the Law 348 (Samuel J.Brakel & Ronald S .Rock eds.,rev.ed.
1971)[hereinafter The Mentally Disable]
43 Blacher, SUPra note 41, at 905; John Q. La Fond, The Costs of Enacting a Sexual Predator Low, 4
Psychot. Pub.Po1™ & L. 468,470-71 (1998).
44 Rudolph Alexander, Jr., The United States Supreme Courtand the CivilCommitment ofSex
Offenders, The Prison J. 3, 363 (2004).
% Brakel & Cavanaugh, Jr.; SUPIA note 35, at 73; Mary Prescott, Invasion of the BOdy Snatchers: Civil
CommitmentAfter Adam Walsh, 71 u. Pitt. L. Rev. 839, 842-43 (2010)
46 John Matthew Fabian, The Risky Business Assessmentsfor Those Already Civilly Committed as
Sexually Violent Predators, 32 w m . M itchell L. Rev. 81, 89 (2005)
47 8 16
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2015 20
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48 Brakel & Cavanaugh, Jr., SUPIA note 35, at 74.
2 Wash.Rev.CodeAnn. §71.09.020(16)(WestSupp. 2005)

5
beyond a reasonable doubt) (
CAL.WELF.& INST.CODE §6604(2018) KAN.
STAT.ANN. 859-29a07(W est2008)) clearand
convincing evidence) (

FLA.STAT.ANN. 8394.917(West 2018))
8 wash.Rev.Code Ann. 8§71.09.053(3)(West Supp .2005)
52 Marc W. pearce, Civilly Committing Criminals: An Analysis ofthe Expressive Function ofNebraska's
"'Dangerous Sex Offender" Commitment Procedure, 85 Neb. L. Rev. 575, 582 (2007).
53 Wash. Rev. Code Ann. §71.09.060(){West Supp. 2005}
5 https://www.atsa.com/sites/default/flles/%5bCivil%20Commitment%5d%200vetView.Ddf (20
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17

55 George Steptoe & Antoine Goldet, Why Some Young Sex Offenders Are Held Indefinitely,
MARSHALL PROJECY (Jan. 27, 2016), https://www .themarshanproject.org/2016/01/27/why-some-
young-sex-offenders-are-helcHndefinitely

56 Arielle W*Tolman, Note, Sex Offender Ovil Commitment to Prison Post-Kingsley, 113 Nw. U*L. Rev.
155,158 (2018),( i

j

* 3? 2k /esson, 109 F.Supp. 3d 1139,1147 (D. Minn.
2015)” Kars™ns v. Piper, 845 R3d 394 (84 Cir. 2017).
57 15 70
58
| Tolman, supra note 56, at 160.)

B Tolman, supra note 56, at 164-65.
@ Adam Deming, Sex Offender Civil CommitmentPrograms: CurrentPractices, Charasteristics, and
ResidentDemographics, 36 J.PSYCHIATRY & L .439, 444-45 (2008).
6l ARl Z.REV .STAT.ANN . §36-3707(2016)
@ CAL .WELF.& INST.CODE 86604(2018); NEB .REV .STAT.ANN . §71-1209(West 2009); D C.
CODE ANN . §22-3808.
42 PA. STAT. AND CONS. sTAT. ANN. 8§6403(West 2018)
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MASS. GEN. LAWS ch,123A. 82 (West 2017).

N.H. REV. STAT. ANN §135-F -1l (West 2015)

N.J. STAT. ANN. §30:4-27.34 (West 2016).

N.D. CENT. coDE ANN. 8825-03.3-13-14(West 2008).

Motherly v. Andrews, 859 F.3d 264, 269 (4th Cir. 2017).

FLA. STAT. ANN. 8§394.917(West 2018).

lowa cope ANN. §229A 7(West 2018).

KAN STAT. ANN. 859-29a07 (West 2008).

MO. ANN. sTAT. 8632.495(West 2014)

N.Y. MENTAL HYG. LAw  §10.10(McKinney 2011).

s.c. cope ANN. 844-48-100(2018).

vA. cope ANN. 837.2-909(West 2018).

wis. sTAT. ANN. 88980.06-.065 (west 2007).
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Tolman, SUPla note 56, at 167.

Tolman, SUPra note 56, at 169-70.

504 U.S. 71 (1992)
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(Due Process Clause)
82
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committed.’)s3

(reasonably
related)
"'(“ convincing evidence) 7” " (mental ly ilb
84
i »(dangerousness)
85
AHenv._lllinois Kansas v.Hendricks Seeing v.
W
86
v.TZhorss7 — Allen
Sexual ly Dangerous PersonsAct SDPA)
Criminaly
5

privilege against s incriminationss 5 4

cmb nonpunitive)
5 894 4
1) (carefon
(treah)
Q2
a ;@

& Id. at so0.
&8 Id. at 79.

& Id. at 1153.

8 stephen J. Morse, Fear of Danger, Flight From Culpability, 4 Psychol.Pub.Pol'y & L. 250, 252(1998)
8 Tolman, SUPIA note 56, at 176.

87 478 U.S. 364 (1986)

g8 Id. at 366.

89 Id. at 370, 373-75.

90 725 ILL COMP. STAT. ANN. 205/8(West 2017)

o1 Allen, 478 u.s. at 371.
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beyond a reasonable
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(¢‘not
transform the Stated intent to treat into an intent t punish 5Hgze°
cmms V.
V.7
1994 Sexually Violent
PredatorAct)
9596
Leroy Hendricks
1984
96 Hendrick Hendrick b
unishment)
(expost fact) (double jeopardyye 7
Hendrick
98
mental abnormality)
mentalillness)
990@
5 4
16G
1Q
- *C'narrow
circunstances™)

92 Id. at 371-72

93 Id. at 373-74.

94 521 U.S. 346 (1997).

95 Kan. Stat. Ann. 59-2901 (1994)
96 Morse, supra note 85, at 252.
97 Morse, supra note 85, at 252.
98 Hendricks, 521 U.S. at 356.

99 Id.

100 Hendricks, 521 U.S. at 370.

101 Id. at 356.
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103 Hendricks, 521 U S.at 357.
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105 Justin Engel, Comment, Constitutional Limitations on the Expansion o fInvoluntary Civil
Commitmentfor Violent and Dangerous Offenders, 8 U. Pa.J. Const.L. 841, 844 (2006).

106 Hendricks, 521 U S.at 361.

107 14. at 362
138 Id. at 361-62.
10 1. at 363-64.
110 Id. at 364
1M W. at 367.
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(Department of Health and Social and Rehabilitative)
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113 Hendricks, 521 U.S. at 367-68.
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In the authorizing statute' s implementation. 123
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114 Id. at 371.

115 531 US.250 (2001)
16 Id. at 253.

117 Id. at 258.
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120 Id. at 260.
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the harm willl occur - more likely than not to engage iInpredatory acts of sexual
violenceis2 A ¢ )

133
2000 mfafichiev Stofciss—
”hikely to engage inacts of sexual
violence - - - -Hikely-

(We find that the term - likely--as used
inthe terminology “ likely to engage inacts of sexual violence--isawidely used term
that iscommonly understood by men and women ofcommon intelligence.. 5)135 °
2013 Peoplev.Robledoisszs

Dueprocess however, does
not require exactitude.” V. 0=/»0f Rckfordi—

“We can never expect mathematical certainty from our language)13s

131 ( 1-4)

132 Mo. Rev.Stat. §632.480(5)(2012)
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harmful sexual conduct™ "likely" "highly likely"(In re Linehan, 594 N.W.2d 867 (Minn.

1999) ) ; "likely to engage in repeat acts of
sexual violence "likely" "probable” or "more likely than not (G.H. v. Mental Health

Board (In re G.H.), 781 N.W.2d 438 (2010)).
134 767 So. 2d 637 (Fla. Dist. Ct. App., 2000)
1% Id. at 652-3.
1% 2013 Cal. App. Unpub. Lexus
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