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Bundesministenum Bundesamt
m derJustiz ud furJustiz
furVerbraucherschutz

¢ zuruck
Nichtamtiiches Inhaltsverzeichnis

Strafgesetzbuch (StGB)
8 66 Unterbringung in der Sicherungsverwahrung

(1) Das Gericht ordnet neben der Strafe die Sicherungsverwahrung anfwenn

1 jemand zu Freiheitsstrafe von mindestens zwei Jahren wegen einer vorsatzlichen Straftat verurteilt
wird, die

a) sich gegen das Leben, die korperliche Unversehrtheit, die personliche Freiheit Oder die
sexuelle Selbstbestimmung richtet,

b) unter den Ersten, Siebenten, Zwanzlgsten Oder Achtundzwanzigsten Abschnitt des
Besonderen Teils oder unter das Volkerstrafgesetzbuch oder das Betaubungsmittelgesetz
fallt und im Hochstmali mit Freiheitsstrafe von mindestens zehn Jahren bedroht ist Oder

c) den Tatbestand des § 145a erfGllt, soweit die Fuhrungsaufsicht auf Grund einer Straftat der
in den Buchstaben a oder b genannten Art eingetreten ist, oder den Tatbestand des § 323a,
soweit die im Rausch begangene rechtswidrige Tat eine solche der in den Buchstaben a
oder b genannten Art ist,

2. der Tater wegen Straftaten der in Nummer 1 genannten Art, die er vor der neuen Tat begangen hat,
schon zwelmal jeweils zu einer Freiheitsstrafe von mindestens einem Jahr verurteilt worden ist,

3. er wegen einer oder mehrerer dieser Taten vor der neuen Tat fur die Zeft von mindestens zwei
Jahren Freiheitsstrafe verbullt oder sich im Vollzug einer freiheitsentziehenden Mafiregel der
Besserung und Sicherung befunden hat und

4, die GesamtwQrdigung des Taters und seiner Taten ergibt, dass er infolge eines Hanges zu
erheblichen Straftaten, namentlich zu solchen, durch welche die Opfer seellsch oder korperlich
schwer geschadigt werden, zum Zeitpunkt der Verurteilung fijr die Allgemeinheit gef hrlich ist.

FOr die Ejnorcfnung als Sfraftat im Srnne von Satz 1 Nummer 1Buchstabe b gilt 8§ 12 Absaiz 3 enteprechend,
fflr die Beendigung der in Satz 1 Nummer 1 Buchstabe ¢ genannten FClhrungsaufeicht § 68b Absalz 1 Satz 4.
(2) Hat jemand drei Straftaten der In Absatz 1 Satz 1 Nummer 1 genannten Art begangen, durch die erjeweils
Preih tsstr“fe von mindestens einem Jahr verwirkt hatrund wird er wegen dner octer mehrerer dieser aten
zu Freiheitsstrafe von mindestens drei Jahren verurteilt, so kann das Gericht unter der in Absatz 1 Satz 1
Nummer 4 bezeichneten Voraussetzung neben der Strafe die Sicherungsverwahrung auch ohne fruhere
Verurteilung oder Frelheitsentzlehurig (Absatz 1 Satz 1 Nummer 2 und 3} anordnen.

(3) WIrd jemand wegen eines die Voraussetzungen nach Absatz 1 Satz 1 Nummer 1Buchstabe a oder b
erfiillenden Verbrechens ode wegen einer Straftat nacji § 89a Absatz 1 bis 3, 8 89c Absatz 1 bis 3, § 129a
Absatz 5 Satz 1erste Alternative, auch in Verbindung mit 8 129b Absatz  den 88 174 bis 174c, 176,177
Absatz 2 Nummer 1, Absatz 3 und 6, 88 180, 182, 224, 225 Abs. 1 oder 2 oder wegen einer vorsatzlichen
Straftat nach § 323a, soweit die im Rausch begangene Tat eine der vorgenannten rechtswidrigen Taten ist,
zu Freiheitsstrafe von mindestens zwei Jahren verurteilt, so ["ann das Gericht neben der Strafe die
Sicherungsverwahrung anordnen, wenn der Tater wegen einer oder mehrerer solcher Straftaten” die er vor
der neuen Tal begangen hat, schon einrnal zu Freiheitsstrafe von mindestens drei Jahren verurteift worden Ist
und die in 1Satz 1 Nummer 3 und 4 genannten Voraussetzungen erfijllt sind* Hat jemand zwei
Straftaten der in Satz 1 bezeichneten Art begangen, durch d[e erjeweiis Freiheitsstrafe von mindestens zwei
Jahren verwirkt hat und wird er wegen einer oder mehrerer dieser Taten zu Freiheitsstrafe von mindestens
drei Jahren verurteilt, so kann das Gericht unter den in Absatz 1 Satz 1 Nummer 4 bezeichneten
Voraussetzungen neben der Strafe die Sicherungsverwahrung auch ohne fruhere Verurteilung oder
Frelheitsentzi&hung (Absatz 1 Satz 1 Nummer 2 und 3) anordnen. Die Absatze 1 und 2 bleiben unberuhrt.

(4) Im Sinne des Absatzes 1 Satz 1 Nummer 2 gilt eine Verurteilung zu Gesamtstrafe als eine einzlge
Verurteilung, Ist Untersuchungshaft oder eine andere Freiheitsentziehung auf Freiheitsstrafe angerechnet, so
gilt sie ala verbii&te Strafe Im Sinne des Absatzes 1 Satz 1 Nummer 3. Eine fruhere Tat bleibt aufier Betracht,
wenn zwlschan itir und der folgenden Tat mehr als fQnfJahre verstrichen sind; bei Straftaten gegen die
sexuelle Selbstbestimmung betragt die Frist funfzehn Jahre. In die Frist wird die Zeit nicht efngerechnet, in
welcher der Tater auf beh6rdliche Anordnung in einer Anstalt verwahrt worden ist. Eine Tat, die aufterhalb

httD //mww.&esetze-im-intemetde/ste:b/  66.html 2020/1/20
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des raumlichen Geltungsbereichs dieses Gesetzes abgeurteilt worden ist, steht einer Innerhalb dieses
Bereichs abgeurteilten Tat gleich, wenn sie nach deutschem Strafrecht eine Straftat der in Absatz 1 Satz 1
Nummer 1, in den Fallen des Absatzes 3 der In Absatz 3 Satz 1 bezelchneten Art ware.

Fufinote

866 IdF d. G v. 27.12.2003 [3007 u. d. G v. 22.12.2010 12300: Nach Madgabe der Entscheidungsformel mit GG
(100-1) unverelnbar gem. BVerfGE v. 4.5.2011 11003 (2 BvR 2365/09 u. a.). Zur Umsetzung der Anforderungen
des BVerfG vgl. G v. 5.12.2012 12425 mWv 1.6.2013

zum Seitenanfang Datenschutz Seite ausdrucken
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1 Bundesministerium Bundesamt
# I derJustizund furjustiz
| furVerbraucherschutz

¢ zuruck weiter ¢
Nichtamtiiches Inhaltsverzeichnls

Strafgesetzbuch (StGB)
8 66a Vorbehalt der Unterbringung in der Sicherungsverwahrung

(1) Das Gericht kann im Urteil die Anordnung der Sicherungsverwahrung vorbehalten, wenn
1 jemand wegen einer der in § 66 Absatz 3 Satz 1 genannten Straftaten verurteilt wird,

2. die ubrigen Voraussetzungen des 8§ 66 Absatz 3 erfullt sind, soweit dieser nicht auf § 66 Absatz 1
Satz 1 Nummer 4 verweist, und

3. nicht mit hinreichender Sicherheit feststellbar, aber wahrscheinlich ist, dass die Voraussetzungen des
§ 66 Absatz 1 Satz 1 Nummer 4 vorliegen.

(2) Elnen Vorbehalt im Sinne von Absatz 1 kann das Gericht auch aussprechen, wenn

1 jemand zu einer Freiheitsstrafe von mindestens funf Jahren wegen eines Oder mehrerer Verbrechen
gegen das Leben, die korperiiche Unversehrtheit, d©personliche FreihelU die sexugile
Selbstbestimmung, nach dem Achtundzwanzigsten Abschnitt oder nach den 8§ 250, 251, auch in
Verbindung mit § 252 Oder § 255, verurteilt wird(

die Voraussetzungen des 8§ 66 nicht erfullt sind und

3. mit hinreichender Sicherheit feststellbar oder zumindest wahrscheinlich ist, dass die
Voraussetzungen des 8 66 Absatz 1 Satz 1 Nummer 4 vorliegen.

(3) Ubsr die nach Absatz 1 oder 2 vorbehaltene Anordnung der Sicherungsverwahrung kann das Gericht jm
ersten Rechtezug nur bis zur vollstandigen Vollstreckung der Freiheftsslrafe entschelden; dies gilt auch, wenn
die Vollstreckung des Strafrestes zur BewShrung ausgesetzt war und der Strafrest vollstreckt wird. Das
Gericht ordncf die Sicheaingsverwahrung an, wenn die Gesamtwurdigung des Verurteilten, seiner Tat oder
seiner Taten und erganzend seiner Entwicklung bis zum Zeitpunkt der Entscheidung erglbt, dass von ihm
erhebliche Straftaten zu erwarten sind, durch welche die Opfer seelisch oder korperlich schwer geschadigt
werden.

Fullnote

§ 66a: ItiFd. Art. 1Nr 3 G v. 22.12-2010 12300 mWv 1.1.2011; nach Mafigabe der Entscheidungsformel mit GG
(100-1) unvereinbar gem* QVerfGEv* 4.5.2011 11003 (2 BvR 2365/09 u. a.). Zur Umsetzung der Anforderungen
des BVerfG vgl. G v. 5%12.2012 1 2425 mWv 1.6.2013

zum Seitenanfang Datenschutz Seite ausdrucken
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I Bundesministerium Bundssamt
I derJustizund fiirJustiz
I furVerbraucherschutz

¢ zuruck weiter
Nichtamtliches Inhaltsverzeichnis

Strafgesetzbuch (StGB)
§ 67d Dauer der Unterbringung

(1) Die Untorbringung Ineiner Eniziehungsanstalt darfzwei Jahre nicht ubersteigen. Die Frist lauft vom
Beginn der Unterbringung an. WfirJ vor ein$r Frelheitsstrafe eine daneben angeordnete freiheitsentziehende
Maiirege) vallzogen, so verlingert sich die Hochstfrlst um die Dauer der Frelheitsstrafe, soweit die Zeit des
VOII2L19S der Mafiregal auf die Strafe angerechnet wird.

(2} 1st kelne HSchstfrist vorgesehen Oder ist die Frist noch nicht abgelaufen, so setzt das Gericht die weitere
Vollstreckung der Untertjnrtgiing zur Bewahrung ausrwenn zu erwarten ist, dafl der Untergebrachte
auGerhalb des Mal~regelvollzugs kdne erhebltehen rechtswfdrigen Taten mehr begehen wird. Gleiches gilt,
warm das Gericht naeh B.egInn der Vollstreckung der Unterbringung in der Sicherungsverwahrung festetetlt,
dass die weitere Vollstreckung unverhSltnismafttg wane, well dem UntQrgfebrachten nicht spStestens bis zum
Ablauf einer vom Gerieht besHmmten Frfst von hochstens sechs Monaten ausreichende Qetreuung im Sinne
des § 66c Absatz 1 Ntimmer 1 angeboten worden ist; elna salche Frtst hat das Gericht, wenn keine
ausrejchencle Betreuung angeboten wird, unter Angabe der anzubietenden MaGnahmen bei der PKlfung der
Aussstzung der Voilstreckung festzusetoen* Mft cfer Aussetzu g nach Satz 1 Oder 2 trltl Fiihrur~saufsteht ein.
(3) Sind zehn Jahre der Unterbringung in der Sicherungsverwahrung voilzogert worden, so erklart das Gericht
dia MaBregsl fQr eriedlgt, wenn mcht did Gefahr besteht, daS der Untergebrachte erheblfche Straftaten
begehen wird, durch welche die Opfer seelisch Oder kcirpertlch schwer geschadigt warden. Mit der Enttassung
aus dem Votlzug der Unterbringung tritt FQhrungsaufs”cht ein.

(4) Ist die Hdchstfrist abgelaufenrso wird der Untergebrachte entlassen. Die MaRregel ist damit erledigt. Mit
der Entlassung aus dem Vollzug der linierbringung tritt FQhrungsaufsicht ein,

(6) Das Gericht erklart die UntsrbrirTgung in einer Entzlehungsanstalt ftir erledigt, wenn die Voraussetzungen
des 8§ 64 Satz 2 nicht mehr vortiegon. Mit der Entiassung aus dem Vdilzug der Unterbringung tritt
FQhrungsaufsicht efn.

(6) Siellt das Gericht nach Beginn cfer Vqlfstreckung derUntertringung in ©inem psychlatrischen Krankenhaus
test, dass die Voraussetzungen der Maftregel ntehf mehr vorliegen Oder die weitere Volistreckung der
Maftregel unv/~tinMttnismS igw re so ertd&rt es sie ftir erledigt Dauert die Unterbrfngung sechs Jahre, ist ihre
Fortdauer Inder Repel nicht mehr verhaltnismafiig, wenrt nrcht die Gefahr bestehttdass der Untergebrachte
Infoige seines Zustandes erhebliche rechtawidrige Taten begehen Wind, dureh welche die Opfer seeliscfi Oder
korperlich schwer geschadigt werden Oder fn die Gefahr einer schweren k6rperlfchen Oder seelfech«n
Schadigung gebracht werden. S)nd zehn Jahre der Unterbringung vollzogan, gilt Absatz 3 Satz 1
entsprechend, Mit der Ertlassung aus dem Voilzug der Unterbringung tritt FOhrungsaufsieht ein. Das Gericht
ordnet dsn Nichteintritt der FOhrungsaufsieht an, Vvenrmi erwarten st, dass der Betroffene such ohne si&
keine Straftaten mehr begehen wird.

Fufinote

§ 67d Abs. 3idF d. G v. 26.1.1998 | 160: Mit GG (100-1) vereinbar gem. BVerfGE v. 5.2.2004 11069 (2 BVR
2029/01)

zum Seitenanfeng Datenschutz Selte ausdrucken
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Bundesministerium Bundesamt
derJustiz und furJustiz
rVerbraucherschtitz

¢ zuruck weiter
Nichtamtiiches fnhaltsverzeichnis

Strafgesetzbuch (StGB)
§ 67e Oberprufung

(1) Das Gericht kann jed”rzelt priifen, ob die wertere Vollstreckung der Unterbringung zur Bewahrung
auszusetzen oder fur erledigt zu erklaren 1st. Es muft dies vor Ablauf bestimmter Fristen prufen.

(2) Die Fristen betragen bel der Unterbrlrigung

in eher Entziehimgsanstslt seahs Monate,

in elnem psychiatrischen KrankenKaus ein Jahrf

in der Sichsrungsverwahrung €InJahr, nach dem Vollzug von zehn Jahren der Unterbringung neun Monate.
(3) Das Gericht kann die Fristen kOrzen, Es kann tm Rahmen der gesetzJichen PrOfungsfrtsten auch Fristen
f&stsetzen, vor deren Abtauf ein Antrag auf PrOfung unzul”sslg 1st.

(4) Ole Fristen laufen vom Beglnn der Unterbringung an. Lehnt das Gericht die Aussetzung oder
Erledigungserklimng abrso beglnnen die Fristen mft der Entscheidung von neuem.

zum Seltenanfanq Datenschutz Selte ausdrucken
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Go gte v

RCW 71.09.020

Definitions,

Unless the context clearly requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Department” means the department of social and health services.

(2) "Health care facility" means any hospital, hospice care center, licensed or
certified health care facility, health maintenance organization regulated under chapter
48.46 RCW, federally qualified health maintenance organization, federally approved renal
dialysis center or facility, or federally approved blood bank.

(3) "Health care practitioner" means an individual or firm licensed or certified to
engage actively in a regulated health profession.

(4) "Health care services" means those services provided by health professionals
licensed pursuant to RCW 18,120.020(4).

(5) "Health profession” means those licensed or regulated professions set forth in
RCW 18.120.020(4).

(6) "Less restrictive alternative"” means court-ordered treatment in a setting less
restrictive than total confinement which satisfies the conditions set forth in RCW
71.09.092. A less restrictive alternative may not include placement in the community
protection program as pursuant to RCW 71A.12.230.

(7) "Likely to engage in predatory acts of sexual violence if not confined in a secure
facility"” means that the person more probably than not will engage in such acts if released
unconditionally from detention on the sexually violent predator petition. Such likelihood
must be evidenced by a recent overt act if the person is not totally confined at the time the
petition is filed under RCW 71.09.030.

(8) "Mental abnormality” means a congenital or acquired condition affecting the
emotional or volitional capacity which predisposes the person to the commission of
criminal sexual acts in a degree constituting such person a menace to the health and
safety of others,

(9) ’Personality disorder” means an enduring pattern of inner experience and
behavior that deviates markedly from the expectations of the individual's culture, is
pervasive and inflexible, has onset in adolescence or early adulthood, is stable over time
and leads to distress or impairment. Purported evidence of a personality disorder must be
supported by testimony of a licensed forensic psychologist or psychiatrist.

(10) MPredatoryMmeans acts directed towards: (a) Strangers; (b) individuals with
whom a relationship has been established or promoted for the primary purpose of
victimization; or (c) persons of casual acquaintance with whom no substantial personal
relationship exists.

(11) "Prosecuting agencylmeans the prosecuting attorney of the county where the
person was convicted or charged or the attorney general if requested by the prosecuting
attorney, as provided in RCW 71,09.030.

(12) fRecent overt act" means any act, threat, or combination thereof that has
either caused harm of a sexually violent nature or creates a reasonable apprehension of
such harm in the mind of an objective person who knows of the history and mental
condition of the person engaging in the act or behaviors.

(13) "Risk potential activity" or "risk potential facility" means an activity or facility
that provides a higher incidence of risk to the public from persons conditionally released
from the special commitment center. Risk potential activities and facilities include: Public

https://app.leg.wa.gov/RCW/default.aspx?cite=71 2020/1/20
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and private schools, school bus stops, licensed day care and licensed preschool facilities,
public parks, publicly dedicated trails, sports fields, playgrounds, recreational and
community centers, churches, synagogues, temples, mosques, public libraries, public and
private youth camps, and others identified by the department following the hearings on a
potential site required in RCW 71.09.315. For purposes of this chapter, "school bus stops"
does not include bus stops established primarily for public transit.

(14) "Secretary" means the secretary of social and health services or the
secretary's designee.

(15) "Secure community transition facility" means a residential facility for persons
civilly committed and conditionally released to a less restrictive alternative under this
chapter. A secure community transition facility has supervision and securityland either
provides or ensures the provision of sex offender treatment services. Secure community
transition facilities include but are not limited to the facility established pursuant to RCW
71.09.250(1)(a)(i) and any community-based facilities established under this chapter and
operated by the secretary or under contract with the secretary.

(16) "Secure facility" means a residential facility for persons civilly confined under
the provisions of this chapter that includes security measures sufficient to protect the
community. Such facilities include total confinement facilities, secure community transition
facilities, and any residence used as a court-ordered placement under RCW 71.09.096.

(17) "Sexually violent offense” means an act committed onr before, or after July 1,
1990, that is: (&) An act defined in Title 9A RCW as rape in the first degree, rape in the
second degree by forcible compulsion, rape of a child in the first or second degree,
statutory rape in the first or second degree, indecent liberties by forcible compulsion,
indecent liberties against a child under age fourteen, incest against a child under age
fourteen, or child molestation in the first or second degree; (b) a felony offense in effect at
any time prior to July 1, 1990, that is comparable to a sexually violent offense as defined in
() of this subsection, or any federal or out-of-state conviction for a felony offense that
under the laws of this state would be a sexually violent offense as defined in this
subsection; (c) an act of murder in the first or second degree, assault in the first or second
degree, assault of a child in the first or second degree, kidnapping in the first or second
degree, burglary in the first degree, residential burglary, or unlawful imprisonment, which
act, either at the time of sentencing for the offense or subsequently during civil
commitment proceedings pursuant to this chapter, has been determined beyond a
reasonable doubt to have been sexuafly motivated, as that term is defined in RCW
9.94A.030; or (d) an act as described in chapter 9A.28 RCW, that is an attempt, criminal
solicitation, or criminal conspiracy to commit one of the felonies designated in (a), (b), or
(c) of this subsection.

(18) "Sexually violent predator" means any person who has been convicted of or
charged with a crime of sexual violence and who suffers from a mental abnormality or
personality disorder which makes the person likely to engage in predatory acts of sexual
violence if not confined in a secure facility.

(19) "Total confinement faciiity" means a secure facility that provides supervision
and sex offender treatment services in a total confinement setting. Total confinement
facilities include the special commitment center and any similar facility designated as a
total confinement facility by the secretary.

(20) "Treatment” means the sex offender specific treatment program at the special
commitment center or a specific course of sex offender treatment pursuant to RCW
71.09.092(1) and (2).
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[2015 ¢ 278 § 2; 2009 c 409 § 1 2006 ¢ 303 § 10. Prior: 2003 c 216 8§ 2; 2003 c 50 § 1;
2002 c 68 § 4; 2002 c 58 § 2; 2001 2nd sp.s. ¢ 12 § 102; 2001 c 286 § 4; 1995 c 216 §
1; 1992 ¢ 145 § 17; 1990 1st ex.s. ¢ 12 § 2; 1990 c 3 § 1002.]

NOTES:

Reviser's note: The definitions in this section have been alphabetized
pursuant to RCW 1.08.015(2)(k).

Effective date— 2015 ¢ 278 88 1 and 2: See note following RCW 71.09.070.

Application— 2009 c 409: "This act applies to all persons currently committed
or awaiting commitment under chapter 71.09 RCW either on, before, or after May 7, 2009,
whether confined in a secure facility or on conditional release.” [ 2009 ¢ 409 § 15.]

Effective date— 2009 c 409: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state government and
its existing public institutions, and takes effect immediately [May 7, 2009]." [ 2009 c 409 §
16.]

Severability— Effective date— 2003 ¢ 216: See notes following RCW
71.09.300.

Application— 2003 ¢ 50: "This act applies prospectively only and not
retroactively and does not apply to development regulations adopted or amended prior to
April 17, 2003.” [2003 ¢ 50 8§83 ]

Effective date— 2003 ¢ 50: "This act is necessary for the immediate

preservation of the public peace, health, or safety, or support of the state government and
its existing public institutions, and takes effect immediately [April 17, 2003]." [2003 c 50 §

4]

Purpose Severability Effective date— 2002 ¢ 68: See notes following
RCW 36.70A.200.

Effective date— 2002 ¢ 58: See note following RCW 71.09.085.

Intent— Severability— Effective dates— 2001 2nd sp.s. ¢ 12: See notes
following RCW 71.09.250.

Recommendations—Application— Effective date— 2001 c 286: See notes
following RCW 71.09.015.

Effective date— 1990 1st ex.s. ¢ 12: See note following RCW 13.40.020.

https://aor>.leg.wa. gov/IRCW/default,aspx?cite=71.09.020 2020/1/20
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RCW 71.09.030

Sexually violent predator petition— Filing.

(1) A petition may be filed alleging that a person is a sexually violent predator and
stating sufficient facts to support such allegation when it appears that: (a) A person who at
any time previously has been convicted of a sexually violent offense is about to be
released from total confinement; (b) a person found to have committed a sexually violent
offense as a juvenile is about to be released from total confinement; (¢) a person who has
been charged with a sexually violent offense and who has been determined to be
incompetent to stand trial is about to be released, or has been released, pursuant to RCW
10.77.086(4); (d) a person who has been found not guilty by reason of insanity of a
sexually violent offense is about to be released, or has been released, pursuant to RCW *
10.77.020(3), 10.77.110 (1) or (3), or 10.77-150; or (e) a person who at any time
previously has been convicted of a sexually violent offense and has since been released
from total confinement and has committed a recent overt act.

(2) The petition may be filed by:

(a) The prosecuting attorney of a county in which:

() The person has been charged or convicted with a sexually violent offense;

(ii) A recent overt act occurred involving a person covered under subsection (1)(e)
of this section; or

(iii) The person committed a recent overt act, or was charged or convicted of a
criminal offense that would qualify as a recent overt act, if the only sexually violent offense
charge or conviction occurred in a jurisdiction other than Washington; or

(b) The attorney general, if requested by the county prosecuting attorney identified
in (&) of this subsection. Ifthe county prosecuting attorney requests that the attorney
general file and prosecute a case under this chapter, then the county shall charge the
attorney general only the fees, including filing and jury fees, that would be charged and
paid by the county prosecuting attorney, if the county prosecuting attorney retained the
case.

[2009 c 409 § 3; 2008 ¢ 213 § 12; 1995 c 216 8§ 3; 1992 c 45 § 4; 1990 1stex.s.c 12 §
3; 1990 ¢ 3 § 1003.]

NOTES;

*Reviser's note: RCW 10,77.020 was amended by 1998 c 297 § 30, deleting
subsection (3).

Application Effective date— 2009 ¢ 409: See notes following RCW
71.09.020.

Severability— Application 1992 c 45: See notes following RCW 9.94A.840.

Effective date— 1990 1st ex.s. ¢ 12: See note following RCW 13.40.020.

httDS //anp.lee.wa.eov/RCW/default.aspx?cite=71.09.030 2020/1/20
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RCW 71.09.040

Sexually violent predator petition— Probable cause hearing— Judicial
determination— Transfer to total confinement facility upon probable
cause determination.

(1) Upon the filing of a petition under RCW 71.09.030, the judge shall determine
whether probable cause exists to believe that the person named in the petition is a
sexually violent predator. If such determination is made the judge shall direct that the
person be taken into custody and notify the office of public defense of the potential need
for representation.

(2) Within seventy-two hours after a person is taken into custody pursuant to
subsection (1) of this section, the court shall provide the person with notice of, and an
opportunity to appear in person at, a hearing to contest probable cause as to whether the
person is a sexually violent predator. In order to assist the person at the hearing, within
twenty-four hours of service of the petition, the prosecuting agency shall provide to the
person or his or her counsel a copy of all materials provided to the prosecuting agency by
the referring agency pursuant to RCW 71.09.025, or obtained by the prosecuting agency
pursuant to RCW 71.09.025(1) (c) and (d). At this hearing, the court shall (a) verify the
person's identity, and (b) determine whether probable cause exists to believe that the
person is a sexually violent predator. At the probable cause hearing, the state may rely
upon the petition and certification for determination of probable cause filed pursuant to
RCW 71.09.030. The state may supplement this with additional documentary evidence or
live testimony. The person may be held in total confinement at the county jail until the trial
court renders a decision after the conclusion of the seventy-two hour probable cause
hearing. The county shall be entitled to reimbursement for the cost of housing and
transporting the person pursuant to rules adopted by the secretary.

(3) At the probable cause hearing, the person shall have the following rights in
addition to the rights previously specified: (a) To be represented by counsel, and ifthe
person is indigent as defined in RCW 10.101.010, to have office of public defense
contracted counsel appointed as provided in RCW 10.101.020; (b) to present evidence on
his or her behalf; (c) to cross-examine witnesses who testify against him or her; (d) to view
and copy all petitions and reports in the court file. The court must permit a witness called
by either party to testify by telephone. Because this is a special proceeding, discovery
pursuant to the civil rules shall not occur until after the hearing has been held and the court
has issued its decision.

(4) Kthe probable cause determination is made, the judge shall direct that the
person be transferred to the custody of the department of social and health services for
placement in a total confinement facility operated by the department. In no event shall the
person be released from confinement prior to trial.

[2012 c 257 § 4; 2009 c 409 § 4; 2001 c 286 8§ 6 1995 c 216 § 4; 1990 c 3 § 1004.]

B NOTES:

Effective date— 2012 ¢ 257: See note following RCW 2.70.020.

https://app.leg.wa.gov/RCW/default.asp_x?cite=71.09.040 2020/1/20
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Application— Effective date— 2009 c 409: See notes following RCW
71.09.020.

Recommendations— Application Effective date— 2001 c 286: See notes
following RCW 71.09.015.
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RCW 71.09.050

Trial Rights of parties.

(1) Within forty-five days after the completion of any hearing held pursuant to RCW
71.09,040, the court shall conduct a trial to determine whether the person is a sexually
violent predator. The trial may be continued upon the request of either party and a showing
of good cause, or by the court on its own motion in the due administration of justice, and
when the respondent will not be substantially prejudiced. The prosecuting agency shall
have a right to a current evaluation of the person by experts chosen by the state. The
judge may require the person to complete any or all of the following procedures or tests if
requested by the evaluator: (&) A clinical interview; (b) psychological testing; (c)
plethysmograph testing; and (d) polygraph testing. The judge may order the person to
complete any other procedures and tests relevant to the evaluation. The state is
responsible for the costs of the evaluation. At all stages of the proceedings under this
chapter, any person subject to this chapter shall be entitled to the assistance of counsel,
and if the person is indigent as defined in RCW 10,101.010, the court, as provided in RCW
10.101.020, shall appoint office of public defense contracted counsel to assist him or her.
The person shall be confined in a secure facility for the duration of the trial.

(2) Whenever any indigent person is subjected to an evaluation under this chapter,
the office of public defense is responsible for the cost of one expert or professional person
to conduct an evaluation on the person's behalf. When the person wishes to be evaluated
by a qualified expert or professional person of his or her own choice, the expert or
professional person must be permitted to have reasonable access to the person for the
purpose of such evaluation, as well as to all relevant medical and psychological records
and reports. Inthe case of a person who is indigent, the court shall, upon the person's
request, assist the person in obtaining an expert or professional person to perform an
evaluation or participate in the trial on the person’'s behalf. Nothing in this chapter
precludes the person from paying for additional expert services at his or her own expense.

(3) The person, the prosecuting agency, or the judge shall have the right to
demand that the trial be before a twelve-person jury. If no demand is made, the trial shall
be before the court.

[2012 ¢ 257 § 5; 2010 1st sp.s. ¢ 28 § 1; 2009 c 409 § 5; 1995 ¢ 216 § 5; 1990 ¢ 3 §
1005.]

NOTES

Effective date— 2012 c 257: See note following RCW 2.70.020.

Application— Effective date— 2009 c 409: See notes following RCW
71.09.020.

https://app.leg.wa.gov/RCW/defaultaspx?cite=71.09,050 2020/1/20
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RCW 71.09.060

Trial— Determination— Commitment procedures.

(1) The court or jury shall determine whether, beyond a reasonable doubt, the
person is a sexually violent predator. In determining whether or not the person would be
likely to engage in predatory acts of sexual violence if not confined in a secure facility, the
fact finder may consider only placement conditions and voluntary treatment options that
would exist for the person if unconditionally released from detention on the sexually violent
predator petition. The community protection program under RCW 71A.12.230 may not be
considered as a placement condition or treatment option available to the person if
unconditionally released from detention on a sexually violent predator petition. When the
determination is made by a jury, the verdict must be unanimous.

If, on the date that the petition is filed, the person was living in the community after
release from custody, the state must also prove beyond a reasonable doubt that the
person had committed a recent overt act. Ifthe state alleges that the prior sexually violent
offense that forms the basis for the petition for commitment was an act that was sexually
motivated as provided in *RCW 71.09.020(15)(c), the state must prove beyond a
reasonable doubt that the alleged sexually violent act was sexually motivated as defined in
RCW 9.94A.030.

If the court or jury determines that the person is a sexually violent predator, the
person shall be committed to the custody of the department of social and health services
for placement in a secure facility operated by the department of social and health services
for control, care, and treatment until such time as: (a) The person's condition has so
changed that the person no longer meets the definition of a sexually violent predator; or (b)
conditional release to a less restrictive alternative as set forth in RCW 71.09.092 is in the
best interest of the person and conditions can be imposed that would adequately protect
the community.

If the court or unanimous jury decides that the state has not met its burden of
proving that the person is a sexually violent predator, the court shall direct the person's
release.

Ifthe jury is unable to reach a unanimous verdict, the court shall declare a mistrial
and set a retrial within forty-five days of the date of the mistrial unless the prosecuting
agency earlier moves to dismiss the petition. The retrial may be continued upon the
request of either party accompanied by a showing of good cause, or by the court on its
own motion in the due administration of justice provided that the respondent will not be
substantially prejudiced. In no event may the person be released from confinement prior to
retrial or dismissal of the case.

(2) Ifthe person charged with a sexually violent offense has been found
incompetent to stand trial, and is about to be or has been released pursuant to RCW
10.77.086(4), and his or her commitment is sought pursuant to subsection (1) of this
section, the court shall first hear evidence and determine whether the person did commit
the act or acts charged if the court did not enter a finding prior to dismissal under RCW
10.77.086(4) that the person committed the act or acts charged. The hearing on this issue
must comply with all the procedures specified in this section. In addition, the rules of
evidence applicable in criminal cases shall apply, and all constitutional rights available to
defendants at criminal trials, other than the right not to be tried while incompetent, shall
apply. After hearing evidence on this issue, the court shall make specific findings on
whether the person did commit the act or acts charged, the extent to which the person's

https://app,leg.wa.gov/RCW/defaultaspx?cite=71.09.060 2020/1/20
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incompetence or developmental disability affected the outcome of the hearing, including its
effect on the person's ability to consult with and assist counsel and to testify on his or her
own behalf, the extent to which the evidence could be reconstructed without the

assistance of the person, and the strength of the prosecution's case. If, after the
conclusion of the hearing on this issue, the court finds, beyond a reasonable doubt, that
the person did commit the act or acts charged, it shall enter a final order, appealable by
the person, on that issue, and may proceed to consider whether the person should be
committed pursuant to this section.

(3) Except as otherwise provided in this chapter, the state shall comply with RCW
10.77.220 while confining the person. During all court proceedings where the person is
present, the person shall be detained in a secure facility. Ifthe proceedings last more than
one day, the person may be held in the county jail for the duration of the proceedings,
except the person may be returned to the department’'s custody on weekends and court
holidays if the court deems such a transfer feasible. The county shall be entitled to
reimbursement for the cost of housing and transporting the person pursuant to rules
adopted by the secretary. The department shall not place the person, even temporarily, in
a facility on the grounds of any state mental facility or regional habilitation center because
these institutions are insufficiently secure for this population.

(4) A court has jurisdiction to order a less restrictive alternative placement only
after a hearing ordered pursuant to RCW 71.09.090 following initial commitment under this
section and in accord with the provisions of this chapter.

[2009 c 409 § 6; 2008 c 213 8§ 13; 2006 c 303 § 11; 2001 c 286 § 7; 1998 c 146 § 1;
1995 c 216 8§ 6; 1990 1st ex.s. ¢ 12 8 4; 1990 c 3 § 1006.]

NOTES:

*Reviser's note: RCW 71.09.020 was amended by 2009 ¢ 409 § 1, changing
subsection (15) to subsection (17).

Application— Effective date— 2009 c 409: See notes following RCW
71.09.020.

Recommendations——Application Effective date— 2001 c 286: See notes
following RCW 71.09.015.

Effective date 1998 ¢ 146: his act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state government and
its existing public institutions, and takes effect immediately [March 25, 1998]/' [ 1998 c 146
82.]

Effective date— 1990 1st ex.s, ¢ 12: See note following RCW 13.40.020,
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RCW 71.09.070

Annual examinations of persons committed under
chapter—Suspension of section.

(1) Each person committed underthis chapter shall have a current examination of
his or her mental condition made by the department at least once every year.

(2) The evaluator must prepare a report that includes consideration of whether:

(@) The committed person currently meets the definition of a sexually violent
predator;

(b) Conditional release to a less restrictive alternative is in the best interest of the
person; and

(c) Conditions can be imposed that would adequately protect the community.

(3) The department, on request of the committed person, shall allow a record of the
annual review interview to be preserved by audio recording and made available to the
committed person.

(4) The evaluator must indicate in the report whether the committed person
participated in the interview and examination.

(5) The department shall file the report with the court that committed the person
under this chapter. The report shall be in the form of a declaration or certification in
compliance with the requirements of chapter 5.50 RCW and shall be prepared by a
professionally qualified person as defined by rules adopted by the secretary. A copy of the
report shall be served on the prosecuting agency involved in the initial commitment and
upon the committed person and his or her counsel.

(6) (@) The committed person may retain, or if he or she is indigent and so requests,
the court may appoint a qualified expert or a professional person to examine him or her,
and such expert or professional person shall have access to all records concerning the
person.

(b) Any report prepared by the expert or professional person and any expert
testimony on the committed person's behalf is not admissible in a proceeding pursuant to
RCW 71.09.090, unless the committed person participated in the most recent interview
and evaluation completed by the department.

(7) Ifan unconditional release trial is ordered pursuant to RCW 71.09.090, this
section is suspended until the completion of that trial. If the individual is found either by
jury or the court to continue to meet the definition of a sexually violent predator, the
department must conduct an examination pursuant to this section no later than one year
after the date of the order finding that the individual continues to be a sexually violent
predator. The examination must comply with the requirements of this section.

(8) During any period of confinement pursuant to a criminal conviction, or for any
period of detention awaiting trial on criminal charges, this section is suspended. Upon the
return of the person committed under this chapter to the custody of the department, the
department shall initiate an examination of the person's mental condition. The examination
must comply with the requirements of subsection (1) of this section.

[2019 c 232 §25; 2015 ¢ 278 § 1; 2011 2nd sp.s. ¢ 7§ 1 2001 c 286 § 8; 1995 c 216 §
7; 1990 ¢3§ 1007.]

NOTES

https://app.leg.wa.gov/RCW/default.aspx?cite=71.09.070 2020/1/20
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Effective date—~2015 ¢ 278 88 1 and 2: "Sections 1 and 2 of this act are
necessary for the immediate preservation of the public peace, health, or safety, or support
of the state government and its existing public institutions, and take effect July 1,

2015." [2015 c 278 §4.]

Effective date— 2011 2nd sp.s. ¢ 7: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state government and
its existing public institutions, and takes effect immediately [December 20, 2011]." [ 2011

2nd sp.s. ¢ 78 3]

Recommendations— Application— Effective date— 2001 ¢ 286: See notes
following RCW 71.09.015.
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