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When the International Covenant on Civil and Political Rights (LCCPR) has been adopted in 1966,
the majority of States in the world still applied corporal and capital punishment. Since capital
punishment also interferes with the right to life, there was thus a need to insert into Article 6 {as
in Article 2 of the European Convention on Human Rights (ECHR) of 1950 or Article 4 of the
American Convention on Human Rights (ACHR) of 1969) an exception for the use of the death
penalty. However, the drafters of Article 6 1CCPR made clear that this exception was not
unlimited. At that time, the death penalty was only permitted for the most serious crimes and not
in contravention of other provisions of the Covenant, it should not be imposed for crimes
committed by persons below 18 years of age etc. In addition, Article 6(6) clearly stated that
~Nothing in this article shall be invoked to delay or to prevent the abolition of ca pital punishments
A similar exception for corporal punishment was not necessary as corporal punishment only
interfered with the right to personal integrity and dignity in Article 7 ICCPR, and corporal
punishment at this time was simply not yet considered as cruel, inhuman or degrading
punishment in the majority of States.

This situation fundamentally changed with the evolving jurisprudence by the European and
Inter-American Courts of Human Rights as well as the UN Human Rights Committee. By
interpreting the respective treaties as “living instruments” to be applied in light of present-day
conditions, all three bodies, starting with the case of Tyrer v UK before the European Court of
Human Rights in 1978, decided that any form of corporal punishment constitutes at least
degrading, and in many cases cruel or inhuman punishment, which is absolutely prohibited
byArticle 7 LCCPR, Article 2 ECHR and Article 5 ACHR. The question, therefore, arose how capital
punishment, the ultimate form of corporal punishment, could still be permitted when corporal
punishment was absolutely prohibited under international law. If corporal punishment is
considered as cruel and inhuman or at least degrading punishment in violation of the human right
to personal integrity and human dignity, which is also a norm of customary internationaUaw, how
can capital punishment then be considered as non-cruel, humane or non-degrading?

The next question posed was: If the death penalty is a cruel, inhuman or at Least degrading
punishment in violation of the right to personal integrity and human dignity, can it then still be
reconciled with the right to Life? The answer is clear: Article 6(2) fCCPR distinctly states that
sentence of death must not be imposed “contrary to the provisions of the Covenant”. Since the
death penalty today is considered as a violation of Article 7, italso violates Article 6(2) ICCPR.

The prohibition of the death penalty is, therefore, considered as an evolving rule of
customary international law. This is underlined by many judgments of the highest domestic
courts (most notably the landmarkl 995 judgment of the South African Constitutional Court inthe
case S v. Makwanyane, where the Court most convincingly argued that capital punishment
violates the right to human dignity) and by the biannual resolutions of the UN General Assembly
since 2007. While the majority of States at the time of the adoption of the two UN Covenants in
1966 still practiced the death penalty, in 2007 a total of 104 States voted in favour of a
moratorium with aview of finally abolishing the death penalty, while 54 States voted against* Itis



interesting to note that the main argument for a moratorium and the abolition of capital
punishment in the UNGA Resolution is the right to human dignity, not an alleged violation of the
right to life. Since 2007, the number of States voting in favour of a moratorium was steadily
increasing from 104 to 125, while the number of those voting against was decreasing from 54 to
37,1Almost all European and Latin American States have abolished the death penalty and,
therefore, voted in favour, but also a clear majority of African States did so. The most prominent
States who in 2022 still voted against a moratorium were China, the United States, Japan, North
Korea, India, Pakistan, the Democratic Republic of Congo, Egypt, Ethiopia, Singapore, Sudan and
other Islamic States, such as Iran, Irag, Saudi Arabia, Qatar, Syria or Yemen. Even in the Asian
region, a majority of States voted for a moratorium, including Bhutan, Cambodia, South Korea,
the Philippines, Malaysia, Mongolia, Myanmar, Nepal, Timor Leste, Fiji, Australia, New Zealand,
Jordan, Lebanon and all five Central Asian Republics. Although 37 UN member States voted
against a moratorium, only about half of them actually carried out executions in 2022, above all
the Peoples Republic of China, Iran, Saudi Arabia, Egypt, the United States, Iraq, Singapore,
Kuwait and Somalia.

As far as Taiwan is concerned, the then President in 2009 announced the ratification, as a
matter of domestic law, of the two UN Covenants, i.e. at a time when he knew or should have
known that there was a clear trend towards abolition of capital punishment as an evolving
standard of customary international law and that even the less severe sanction of corporal
punishment had already been declared as a violation of the right to personal integrity and human
dignity. In 2011, the Government initiated the process of preparing detailed reports on the rights
contained in each of the Covenant, and in 2013 an International Group of Independent Experts
was invited to come to Taipei and review the compliance of Taiwan with the two Covenants. In
their Concluding Observatrons and Recommendations of 1 March 2013 (§ 57), this group of
highly renowned independent experts from different world regions concluded that ~Taiwan is
among a small minority of only 20 States worldwide having carried out executions in 2011. The
Experts, therefore, strongly recommend that the Government of Taiwan intensifies its efforts
towards abolition of capital punish merit and, as afirst and decisive step, immediately introduces
a moratorium on executions in accordance with the respective resolutions of the UN General
Assembly' In their Concluding Observations and Recommendations of 20 January 2017, the
group of experts (now renamed International Review Committee) congratulated the Government
of Taiwan for having prohibited alL forms of corporal punishment in all sectors of society {§ 57),
The Committee, however, strongly regretted "that there has been no progress in the abolition of
capital punishment as the utmost form of corporal punishment. Despite, the fact that
international law is increasingly recognizing the death penalty as contrary to the right to human
dignity, the number of executions has remained roughly the same in recent years and the
Government continues to justify its retentionist attitude by opinion polls, which allegedly prove
that a large majority of the population remains in favour of the death penalty” (§ 58). The Review
Committee, therefore, urged the current Government of Taiwan and President Tsai Ing-wen to take
the Lead in raising public awareness against this cruel and inhuman punishment, rather than
being exclusively concerned with public opinion” (§ 59). In its most recent Concluding
Observation and Recommendations of 13 May 2022, the International Review Committee
showed its strongest dissatisfaction with the non-com pliant attitude of the Government, its
repetition of unfounded arguments and strongly recommended that whe Executive Yuan
immediately declare a moratorium on executions* The Minister of Justice should no longer sign

UNGA Res 77/222 of 15 December 2022.



execution orders. All death sentences should be commuted immediately. Prosecutors should no
longer seek the death penalty in ongoing and future prosecutions. The President should refuse to
authorize executions  (§72).

Since Taiwan is not a member of the United Nations, it cannot officially ratify UN human

rights treaties and have its human rights situation examined by the respective UN human rights
treaty bodies, such as the Human Rights Committee. That is the reason why Taiwan ratified the
two Covenants and other core UN human rights treaties only as a matter of domestic law and
invited internationally renowned human rights experts to assess the legal and factual
situation of human rights by means of reviewing Taiwan's human rights reports in light of all
available information, including reports by the National Human Rights Commission of Taiwan and
parallel reports of a broad variety of non-governmental organisations. In general, these reviews
are highly professional, constructive, conducted in a spirit of mutual respect and have
contributed to many improvements of the human rights situation in Taiwan. The. International
Review on the two Covenants has attested that ~Taiwan has the potential to become the Asian
standard bearer in the recognition and enforcement ofinternational human rights, butitwillnever
achieve this as long as capital punishment remains an element of its criminal justice system”
(Concluding Observations and Recommendations of 13 May 2022, § 68). The main argument of
the Government of Taiwan of not implementing international law and the repeated
recommendations of the International Review Committee is the alleged support of the death
penalty by public opinion. This is a weak excuse: In most countries, the death penalty was
abolished against the will of the people who wrongly think that the death penalty has a deterrent
effect, but in fact only believe in retributive or revenge criminal justice. This is, however, not in
line with international human rights law, as Article 10 ICCPR clearly provides a system of
restorative and rehabilitative justice. Since international law {Article 7 ICCPR and an evolving
standard of customary international law) clearly considers the death penalty today as a violation
of the right to personal integrity and human dignity, the Government of Taiwan has a legal
obligation to raise awareness among the general public that the death penalty is no
longer permitted under international law.

Since the Government of Taiwan blatantly failed to comply with its international human
rights obligations and repeatedly ignored respective recommendations of those international
human rights experts whom it had invited to objectively review Taiwan's compliance with
international human rights law, the Taiwan Alliance to End the Death Penalty initiated a
landmark case, on behalf of 37 individual currently on Taiwan” death row, before the Taiwan
Constitutional Court. Like other Constitutional Courts in South Africa, Hungary and
many other States, the Constitutional Court of Taiwan, therefore, has the historical chance
to put an end to this cruel, inhuman and degrading punishment. As other Constitutional Courts,
the Taiwanese Court should base its judgment on the right to personal integrity and
human dignity (Article 7 ICCPR and customary international law) and not on the right to
life. While the right to life is not an absolute right and can be restricted under certain
conditions, the prohibition of torture, cruel, inhuman and degrading punishment is an
absolute right which does not permit any restrictions or exceptions, even in times of war
or other public emergencies.
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