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9. The death penalty is now all but abolished across Europe and Central Asia, and hardly
applied across sub-Saharan Africa (with only Botswana, Somalia, South Sudan and
Sudan carrying out executions in the past few years). A handful of death sentences
continue to be imposed in the Caribbean; and the only jurisdictions across all the
Americas that execute death sentences are certain states within the United States.
Even in the United States, the annual number of executions has declined from a peak
of 98 in 1999 to 24 in 2023, as more US states have embraced abolition.3

10. An international abolitionist movement which began in Europe has now been
embraced by many different political systems, religious faiths and cultures, including
within the Asia-Pacific region, where 21 countries have joined the ranks. The People’s
Republic of China, Afghanistan, North Korea and Vietnam carry out thousands of
executions annually. Singapore and Bangladesh do so occasionally.4

11. In recent years, Taiwan has made little use of the death penalty. Since 2016, in some
years only one death sentence has been imposed, and in others, none. Only two
executions have taken place in the same period. There remain 37 persons on death
row, including one woman, but Taiwan has not carried out an execution for four years.
It was not always a low executing state. During the 1950s ‘White Terror’ campaign the
execution rates were very high and remained reasonably high from the mid-1980s
until the early 2000s, surpassed in Asia only by Singapore5 (with sudden increases in
executions between 1988 and 1992, and in the late-1990s).6

12. The declining execution rate since the start of the new millennium (from 24 executions
in 1999, to seven in 2003, and no more than six during a year since then) was a product
of revisions to the capital statutes, which progressively restricted the death penalty to
fewer offences; changes to the Code of Criminal Procedure; and the abolition of
mandatory death sentences, which came in 2006. The decline reflected shifting
political imperatives towards developing human rights and the nation’s desire to
dissociate itself from its authoritarian history. Hence, there were no executions
between 2006 and 2009 in Taiwan, considered an unofficial moratorium on the death
penalty. Additionally, at the beginning of 2007 the Ministry of Justice announced a
programme of research seminars and public hearings to encourage national debate
on the abolition of the death penalty.7

13. A further boost to the abolitionist effort came in 2009, when Taiwan incorporated the
International Covenant on Civil and Political Rights (ICCPR) into its domestic law,
signalling the government’s commitment to international human rights principles and

3 Death Penalty Information Center, ‘The Death Penalty in 2023: Year End Report’ (2023) 
<https://deathpenaltyinfo.org/facts-and-research/dpic-reports/dpic-year-end-reports/the-death-penalty-in- 
2023-year-end-report>. 
4 In 2022, the military authorities in Myanmar carried out four executions after four decades without any 
executions following trials that were unfair, secretive and inevitably arbitrary: see Amnesty International, 
‘Myanmar: First executions in decades mark atrocious escalation in state repression’, July 25, 2022 at 
<https://www.amnesty.org/en/latest/news/2022/07/myanmar-first-executions-in-decades-mark-atrocious- 
escalation-in-state-repression/ >. 
5 Amnesty International, Singapore: The death penalty: A hidden toll of executions, 2004, ASA 36/001/2004. 
6 These increases were correlated with rising crime, a series of high-profile offences and concerns about 
corruption; see, Johnson D. and Zimring F., The next frontier: National development, political change, and the 
death penalty in Asia (Oxford University Press, 2009) ch6. 
7 The Death Penalty Project, ‘For or Against Abolition of the Death Penalty: Evidence from Taiwan, Chiu Hei- 
Yuan (2019, Roger Hood ed.), <https://www.deathpenaltyproject.org/wp-content/uploads/2019/03/Taiwan- 
Public-Opinion-FINAL-ENG.pdf> 10. 
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standards, including the injunction in Article 6(6) of the ICCPR not to delay or prevent 
the abolition of capital punishment.8 

14. Since 2010, progress towards abolition in Taiwan has faltered. The Constitutional 
Court of Taiwan declined to hear a constitutional challenge to procedural issues 
relating to the death penalty filed on behalf of 40 death-row prisoners, a decision that 
the Taiwan Alliance to End the Death Penalty described as based on ‘poor reasoning’ 
and responsible for distancing Taiwan from the international human rights 
community.9 

15. Executions resumed in 2010, with a handful each year until 2016 when President Tsai 
Ing-wen came to office, soon after the execution of Cheng Chieh. The new 
administration was clear that its goal was abolition.10 Since 2016, executions have 
been rare. Each execution since then has generated concerns within the international 
community that Taiwan has not adhered to the provisions of the ICCPR by undertaking 
such actions.11 

16. In 2018, Lee Hung-Chi was executed.12 While the Ministry of Justice defended the 
execution by saying there was no domestic consensus on abolition, national and 
international human rights groups lamented that it had negative consequences for 
Taiwan’s efforts to build stronger relationships with other countries. As Keir Starmer 
and Saul Lehrfreund put it in an article published in the Taipei Times: ‘We worry that, 
in lifting the moratorium and carrying out an execution, Taiwan has taken a huge step 
backward, putting its international reputation at risk.’13 The next – and, to date, the 
last – execution, of Weng Jen-hsien, came in April 2020.14 

17. Taiwan’s National Human Rights Action Plan of 2022-24, the first comprehensive 
policy to safeguard human rights in the country’s history, restates the policy goal of 
abolition. Its creation of the Implementation Group on Gradual Abolishment of the 
Death Penalty makes clear the government’s renewed commitment to abolition by 
encouraging prosecutors to be cautious in sentencing, to remain mindful of the need 
to consider Article 6 of the ICCPR, and to formulate an alternative plan to capital 
punishment.15 

18. The universal right to protection of law imposes a duty on states to comply with their 
international obligations, including the obligation not to act arbitrarily when depriving 
citizens of their life. Article 6(1) of the ICCPR states that ‘Every human being has the 
inherent right to life. This right shall be protected by law. No one shall be arbitrarily 
deprived of his life.’ In General Comment No. 36, the Human Rights Committee, the 
international body that monitors and supervises the implementation by state parties 
of their obligations under the ICCPR, stated that arbitrariness ‘must be interpreted 
more broadly to include elements of inappropriateness, injustice, lack of 

 
 

8 For a detailed review of the extent to which Taiwan has met these obligations see The Death Penalty Project, 
‘The death penalty in Taiwan; A report on Taiwan’s legal obligations under the International Covenant on Civil 
and Political Rights’, 2014. 
9 Wen-chen C. and Chuan-fen C., My country kills: Constitutional challenges to the death penalty in Taiwan, 
Taiwan Alliance to End the Death Penalty, 2011. 
10 Starmer K. and Lehrfreund S., ‘Time to abolish the death penalty’, Taipei Times, 5 October, 2016. 
11 Lehrfreund S., ‘The death penalty: End it, do not mend it’, Taipei Times, 5 July 2014. 
12 Amnesty International, Taiwan: First execution under President Tsai Ing-wen a crushing setback to abolition 
hopes (2018) <https://www.amnesty.org/en/latest/news/2018/08/taiwan-dp/> 
13 Starmer K. and Lehrfreund S., ‘The risk to Taiwan from executions’, Taipei Times, 2 October 2018. 
14 FIDH, ‘Second execution under President Tsai condemned’ (2020) 
<https://www.fidh.org/en/region/asia/taiwan/second-execution-under-president-tsai-condemned> 
15 Executive Juan, National Human Rights Action Plan 2022-2024. 115-119. 
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predictability, and due process of law as well as elements of reasonableness, necessity, 
and proportionality.’16 

19. As Taiwan has incorporated the ICCPR into domestic law,17 it must respect its 
obligations and not retain the death penalty if it is arbitrary, discriminatory or 
capricious in its administration. Inescapably, evidence that the death penalty is not 
administered impartially, equitably and with sufficient due process protections for the 
defendant at each and every stage of the investigation, trial and appellate process, 
would render the death penalty in breach of Taiwan’s domestic law. 

20. In the subsequent sections, this report will demonstrate that arbitrariness is an 
inevitable feature of all criminal justice systems where the death penalty continues to 
be imposed and carried out, including Taiwan. Indeed, on the basis of reliable research 
evidence, I conclude that it is highly unlikely that any system could be designed which 
would entirely guarantee the absence of or exclude the risk of arbitrariness. 

 
Arbitrariness in mandatory and discretionary death penalty systems 

21. Over the past few decades, international standards governing the use of the death 
penalty have increasingly shifted towards a consensus against its imposition on a 
mandatory basis.18 This growing rejection of the mandatory death penalty has been 
centred on the arbitrariness of the punishment, as it denies domestic courts the 
discretion to decide if the particular crime and the particular offender is deserving of 
death.19 In short, ‘constraining discretion is inconsistent with notions of fairness and 
repugnant to the concepts of humanity.’20 

22. This shift has been reflected in the decisions of international and regional human 
rights bodies, not least the United Nations Human Rights Committee (CCPR),21 and in 
extensive jurisprudence across the common law world where courts have held that 
the mandatory imposition of the death penalty constitutes an arbitrary deprivation of 
life.22 In Asia, India led the way with the introduction of discretion in some capital cases 
as early as 1860.23 There has been no mandatory death penalty in India since 1983, 
when the Supreme Court of India ruled it unconstitutional and determined that judicial 
discretion was an essential safeguard for ensuring proportionate 

 
16 Human Rights Committee, General Comment No. 36 on Article 6: Right to Life, UN Doc. CCPR/C/GC/36 [3 
September 2019], par. 12. 
17 Act to Implement the International Covenant on Civil and Political Rights and the International Covenant on 
Economic, Social and Cultural Rights, art. I (promulgated Apr. 22, 2009), Laws & Regulations Database of the 
Republic of China, MINISTRY OF JUSTICE http://mojlaw.moj.gov.tw/EngLawContent.aspx?id=3. See also The 
Judicial Yuan Reviews Regulations in Response to the Promulgations of the Covenants; It also Promotes 
Legislation on Speedy and Fair Trials, Jud. Yuan (Nov. 5, 2009) <http://jirs.judicial.gov.tw/ 
GNNWS/engcontent.asp?id=36952&Muchlnfo=l> 
18 Saul Lehrfreund, ‘Undoing the British colonial legacy: the judicial reform of the death penalty’ in C Steiker 
and J M Steiker (eds) Comparative Capital Punishment (Edward Elgar 2019) 292. 
19 See also, UN Human Rights Committee, General Comment No. 36 on Article 6: Right to Life, UN Doc. 
CCPR/C/GC/36 [3 September 2019], para. 37. 
20 P. Jabbar, ‘Imposing a ‘mandatory’ death penalty: a practice out of sync with evolving standards’, in C.S 
Steiker and J.M. Steiker (eds.), Comparative Capital Punishment (Elgar, 2019) 138-159 
21 e.g. Thompson v St Vincent and The Grenadines, Communication No. 806/1998, CCPR/C/70/D/806/1998 
(2000); Kennedy v Trinidad and Tobago, Communication No. 845/1998, CCPR/C/74/D/845/1998 (2002). 
22 Andrew Novak, ‘The Role of Legal Advocates in Transnational Judicial Dialogue: The Abolition of the 
Mandatory Death Penalty and the Evolution of International Law’ (2017) 25 Cardozo J of Intl and Comparative 
L 179, 204. 
23 The 1860 Penal Code provided for the death penalty for murder but allowed for discretion. In 1973, the 
Criminal Procedure Code was enacted, requiring special reasons to be given when the death penalty was 
imposed; see Jabbar (n 18) 140. 
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punishment.24 Since then, Bangladesh, drawing on jurisprudence from India, the 
Commonwealth Caribbean, and parts of Africa, has abolished the mandatory death 
penalty.25 

23. In the 1990s, there were more than 50 different offences punishable by a mandatory 
death sentence in Taiwan.26 While the abolition of the mandatory death penalty in 
200627 ended some of the specific forms of arbitrariness associated with mandatory 
sentencing, this alone does not ensure a system free from arbitrariness. Under 
discretionary sentencing regimes, the risk of arbitrariness is present at each stage of 
the criminal justice process, not least in the element of subjectivity involved in 
determining which offences should be subject to capital punishment and which 
individuals are considered to be ‘death worthy’. 

24. This very arbitrariness caused the U.S. Supreme Court to abolish the death penalty 
temporarily in 1972 in Furman v Georgia.28 Justice Stewart described the arbitrariness 
of the imposition of the death penalty on a ‘random handful’ of defendants as a 
‘wanton and freakish’ process, comparable to being struck by lightning. The Court 
found that such arbitrariness could not be squared with the U.S. Constitution’s 
prohibition on cruel and unusual punishments. As Justice Brennan put it, ‘[w]hen the 
punishment of death is inflicted in a trivial number of the cases in which it is legally 
available, the conclusion is virtually inescapable that it is being inflicted arbitrarily. 
Indeed, it smacks of little more than a lottery system.’29 

25. The Indian discretionary system has also been described as a ‘lethal lottery’.30 The 
sentencing guidelines set out by the Indian Supreme Court in Bachan Singh31 and 
subsequent judgments attempted to restrict the application of capital punishment 
solely to the ‘rarest of the rare’ cases. As discussed below in more detail, while this 
reduced the proportion of persons convicted of murder in India being sentenced to 
death, the application of this doctrine has not followed a discernible pattern, and 
there have been notable inconsistencies, with death sentences often being imposed 
according to the personal predilections of the judges rather than being based on 
agreed and sound sentencing principles. 

26. India’s Supreme Court has, on numerous occasions, expressed concern about arbitrary 
sentencing in death penalty cases even within the discretionary regime, arguing that 
the threshold of the ‘rarest of the rare’ cases has been subjectively, variedly, and 
inconsistently applied.32 

27. In its report on the death penalty in 2015, the Law Commission of India similarly noted 
that different courts, including panels of the Supreme Court, had reached 

 
24 In Mithu, the court ruled that the mandatory scheme under section 303 of the Penal Code, which prescribed 
a mandatory death penalty for certain murders was unconstitutional: Mithu v State of Punjab [1983] 2 SCR 
690, 692. 
25 Bangladesh Legal Aid and Services Trust v Bangladesh (Shukur Ali) (2010) 30 BLD (HCD) 194; Bangladesh 
Legal Aid and Services Trust v The State [2015] (Appellate Division, Supreme Court of Bangladesh, 5 May 2015). 
26 Jaw-Perng Wang, ‘The Current State of Capital Punishments in Taiwan’ (2011) 6(1) NTU L. Rev 143, 170. 
27 Wen-Chen Chang, ‘Case dismissed: Distancing Taiwan from the international human rights community’, in 
My Country Kills: Constitutional Challenges to the Death Penalty in Taiwan (2011) 47, 63. 
28 Furman v Georgia, 408 U.S. 238 (1972). 
29 Furman, 408 U.S. at 293 (J. Brennan, concurring). 
30 Bikram Jeet Batra, Lethal Lottery: The Death Penalty in India: A Study of Supreme Court Judgments in Death 
Penalty Cases, 1950-2006 (New Delhi, Amnesty International and People’s Union for Civil Liberties 2008). 
31 Bachan Singh v State of Punjab (1980) SCR(1) 145. 
32 See Bikram Jeet Batra, Lethal Lottery: The Death Penalty in India: A Study of Supreme Court Judgments in 
Death Penalty Cases, 1950-2006 (New Delhi, Amnesty International and People’s Union for Civil Liberties 
2008). 
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diametrically opposite results in cases which had similar facts and circumstances, 
creating a lack of consistency.33 Echoing the sentiments expressed by the US Supreme 
Court in Furman, the Law Commission concluded that, as capital punishment in India 
is ‘arbitrarily and freakishly imposed’ and ‘there exists no principled method to 
remove such arbitrariness’, the death penalty for ordinary crimes should be abolished. 

28. In the U.S. today, the lethal lottery continues: just 0.18% of homicides result in an 
execution.34 While legally relevant factors relating to the severity of the offence or the 
culpability of the offender can partly account for decisions on which offences will 
result in an execution, politics and the personal circumstances of offenders and their 
victims can significantly impact the criminal justice process and outcomes. Race and 
gender are clearly correlated with prosecutorial and judicial decision making, but 
scrutiny of the data also reveal geographical and temporal arbitrariness that are highly 
likely to be found in other countries. While the U.S. comes closest to meeting 
international standards of due process, a thorough review of the empirical evidence 
concludes that the administration of the death penalty in the U.S. is arbitrary,35 as it 
has been found to be in all retentionist countries.36 

29. In Taiwan, since the abolition of the mandatory death penalty, few defendants have 
been sentenced to death. In the first decade of the twenty-first century I understand 
that only 8% of those who committed death eligible offences were sentenced to death. 
It is highly likely that there is considerable similarity in legally relevant criteria between 
those cases and others which ended in a life sentence. For this reason, researchers 
have considered what legally irrelevant features influence decision makers in the 
criminal justice systems of retentionist countries. The following sections consider the 
different elements of this arbitrariness. 

 
Personal circumstances of the defendant 

30. Studies in the U.S. have consistently demonstrated that, despite the promise of ‘super 
due process’, it has proved impossible to remove arbitrariness from the pre-trial 
process. 

31. Empirical research consistently finds disparities in death penalty sentencing, based 
primarily on a ‘race-of-victim’ effect.37 An early but exacting empirical study of more 
than 2,400 murder cases in the U.S. state of Georgia found that when controlling for 
230 variables related to the crime and the characteristics of the offender, the race of 
the victim was a strong predictor of who would receive the death penalty, with the 
race of the defendant having an additional effect. Indeed, defendants accused of 
killing white victims were over four times as likely to receive the death penalty than 
defendants accused of killing black victims, and a black defendant accused of killing a 
white victim was much more likely than any other type of defendant to receive the 
death penalty.38 The persuasiveness and veracity of this study was accepted by the 
U.S. Supreme Court in the case of McCleskey v Kemp, though the Justices did not find 
that the evidence supported McCleskey’s particular case.39 

 

33 The Law Commission of India, ‘The Death Penalty’ Report No. 262, August 2015. 
34 F.R. Baumgartner, M. Davidson, K.R. Johnson, A. Krishnamurthy and C.P. Wilson, Deadly Justice: A Statistical 
Portrait of the Death Penalty (Oxford University Press, 2018) 348. 
35 Ibid. 340-5. 
36 Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide Perspective (5th edn, OUP 2015) ch. 7. 
37 Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide Perspective (5th edn, OUP 2015) 375. 
38 David Baldus, Charles Pulaski and George Woodworth, ‘Comparative Review of Death Sentences: An 
Empirical Study of the Georgia Experience’ (1983) 74 Journal of Criminal Law and Criminology 3 661-753. 
39 481 U.S. 279 (1987). 
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32. A meta-analysis of studies of capital charging and sentencing across the U.S. over 
different time periods provided conclusive evidence that those who killed white 
victims were more likely than those who killed black victims to face capital prosecution, 
and are sentenced to death at higher rates.40 Even when controlling for aggravating 
factors,41 there is evidence of the continuing pervasive impact of racial discrimination 
and arbitrariness throughout every stage of the criminal process that leads to a death 
sentence.42 

33. Race is not the only legally irrelevant feature of death sentencing in the U.S. Indeed, 
‘[t]hose with serious mental illness, those with no family, those with no funds to hire 
private attorneys to defend them, or those who in various ways are the most 
vulnerable are more likely to be executed.’43 

34. Research across Asia, and indeed around the world, also demonstrates that ‘those 
who are sentenced to death and executed are much more likely to be among the least 
powerful of all who are convicted of capital crimes.’44 

35. While there is some evidence of the discriminatory impact of race in India and 
elsewhere, class and caste also shape sentencing.45 Furthermore, citizenship is 
correlated with decisions to sentence to death and even to execute in various Asian 
and Middle Eastern jurisdictions, with foreign nationals not afforded the same rights 
as citizens when arrested for capital offences, and not given the protections that 
should be guaranteed by the Vienna Convention on Consular Relations, 1963.46 

36. Although the Makwanyane case that abolished the death penalty in South Africa did 
not focus on the correlation between race and capital convictions, with the Court’s 
reasons for abolition grounded in the death penalty’s irreparable breaches of 
fundamental human rights, it did hear evidence that four intersecting variables 

 
 

40 Frank R. Baumgartner, ‘#BlackLivesDon’tMatter: Race-of-victim Effects in US Executions, 1976-2013’ (2015) 3 
Politics, Groups and Identities 209, 212. 
41 Michael Radelet and Glenn Pierce, ‘Race and death sentencing in North Carolina, 1980–2007’ (2011) 89 
North Carolina Law Review 2119; Sheri Lynn Johnson, John H. Blume, Theodore Eisenberg, Valerie P. Hans and 
Martin T. Wells, ‘The Delaware Death Penalty: An Empirical Study’ (2012) 97 Iowa Law Review 1925; Glenn 
Pierce and Michael Radelet, ‘Death Sentencing in East Baton Rouge Parish 1990-2008’ (2011) 71 Louisiana Law 
Review 647. 
42 Death Penalty Information Center, Enduring Injustice: The Persistence of Racial Discrimination in the U.S. 
Death Penalty (2020); Steven Shatz, Glenn Pierce and Michael Radelet, ‘Race, Ethnicity, and the Death Penalty 
in San Diego County: The Predictable Consequences of Excessive Discretion’, Columbia Human Rights Law 
Review 51, pp. 1070-1098. 
43 F.R. Baumgartner, M. Davidson, K.R. Johnson, A. Krishnamurthy and C.P. Wilson, Deadly Justice: A Statistical 
Portrait of the Death Penalty (Oxford University Press, 2018) 340-5: 349. 
44 Saul Lehrfreund and Roger Hood, ‘The inevitability of arbitrariness: Another aspect of victimisation in capital 
punishment laws’ in OHCHR, Death Penalty and the Victims (UN 2016) 
<https://www.ohchr.org/EN/newyork/Documents/Death-Penalty-and-the-Victims-WEB.PDF> 150-151. 
45 National Law University Delhi, Project 39A, Death Penalty India Report (2016) at 
<https://www.project39a.com/dpir>; Roger Hood and Florence Seemungal, A Rare and Arbitrary Fate: 
Conviction for Murder, the Mandatory Death Penalty and the Reality of Homicide in Trinidad and Tobago 
(London: The Death Penalty Project 2006). 
46 Carolyn Hoyle ‘Capital Punishment at the intersections of discrimination and disadvantage: the plight of 
foreign nationals’, in C Steiker and J M Steiker (eds) Comparative Capital Punishment (Edward Elgar 2019); L. 
Harry, C. Hoyle & J. Hutton (2023) ‘Migratory dependency and the death penalty: Foreign nationals facing 
capital punishment in the Gulf’, Punishment and Society; C. Hoyle, J. Hutton & L. Harry (2023) ‘A 
Disproportionate Risk of Being Executed: Why Pakistani Migrants Are Vulnerable to Capital Punishment in 
Saudi Arabia’, British Journal of Criminology; D. Cullen (2021) ‘Foreign nationals facing the death penalty: the 
role of consular assistance’, DPRU Blog at <https://blogs.law.ox.ac.uk/research-and-subject-groups/death- 
penalty-research-unit/blog/2021/11/foreign-nationals-facing-death>. 
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accounted for death sentences there: poverty, race, gender and a pro bono defence 
counsel.47 

37. Studies of death sentenced prisoners elsewhere have shown that they are not 
necessarily the most heinous offenders, but typically those who are the most 
disadvantaged and, in some cases, vulnerable. As research in both India and 
Bangladesh has shown, they tend to be economically marginalised, from low social 
classes, and poorly educated.48 Their histories leave them exposed to crime and 
without adequate protections from the criminal justice system, rendering them 
arguably more likely to be sentenced to death and less likely to have adequate 
resources to navigate the criminal justice process. 

38. Interviews with the majority of death row prisoners in Kenya reveal the low socio- 
economic status of the vast majority of those sentenced to death: more than one in 
10 of the prisoners had never been in formal education, and more than two-thirds had 
only completed primary school, with almost half of these only completing some of 
their primary education.49 Partly as a result of being relatively uneducated, they were 
comparatively poor, and in low-level, precarious jobs, with little financial security 
when they committed their offences (over half had been convicted for robbery with 
violence).50 

39. Statistics on death row prisoners in Taiwan show that they may be similarly situated, 
with most educated only up to elementary or junior high level and therefore would be 
likely to be equally vulnerable, particularly during the criminal justice process leading 
up to conviction.51 

 
Due process of law during investigations and trials 

40. The risk of arbitrariness in capital cases can be present at every stage of the criminal 
justice process. This is most concerning in countries that retain the mandatory death 
penalty, such as Trinidad and Tobago, where the limited abilities of the criminal justice 
system to resolve cases of homicide means that the general probability of a murder 
resulting in a conviction is very low and being subject to the death penalty following 
convicted is both ‘a rare and arbitrary fate.’52 

41. Following abolition of the mandatory death penalty, common law jurisdictions have 
introduced sentencing guidelines in an effort to ensure consistency in the approach to 
capital charging and sentencing. Not least, there should be advance notice by the 
prosecution of their intention to seek the death penalty and the defence should be 

 
 
 

47 S v Makwanyane and Another 1995 (3) SA 391 (CC), paras 48-49 per President Chaskalson. 
48 National Law University of Delhi, Death Penalty India Report (2016), available at 
<https://www.project39a.com/dpir>; Dept. Law, University of Dhaka, Living Under Sentence of Death: A Study 
on the Profiles, Experiences and Perspectives of Death Row Prisoners in Bangladesh (London: The Death 
Penalty Project, 2022) <deathpenaltyproject.org/knowledge/living-under-sentence-of-death>. 
49 Carolyn Hoyle and Lucrezia Rizzelli, Living with a Death Sentence in Kenya: Prisoners’ Experiences of Crime, 
Punishment and Death Row, (London: The Death Penalty Project, 2006). 
50 Ibid. 
51 Taiwan Alliance to End the Death Penalty: Dignity. Justice. International Symposium on the Right to Life - 
Taiwan Death Penalty Prison Interview Project, TAEDP (20 Nov. 2023) https://deathpenaltyproject.org/taiwan- 
alliance-to-end-the-death-penalty-dignity-justice-international-symposium-on-the-right-to-life-taiwan-death- 
penalty-prison-interview-project/ 
52 Roger Hood and Florence Seemungal, A Rare and Arbitrary Fate: Conviction for Murder, the Mandatory 
Death Penalty and the Reality of Homicide in Trinidad and Tobago (London: The Death Penalty Project, 2006), 
23. 
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notified of the grounds for that decision.53 However, subjectivity in decision-making 
creates patterns of arbitrariness, especially when a high proportion of homicide cases 
remain unsolved and the majority of convictions are overturned on appeal, such as 
across the Caribbean.54 A key variable in regard to pre-trial arbitrariness concerns the 
energy, quality and intensity of police investigations, which can play a significant role 
in determining the likelihood of the eventual imposition of a death sentence in a given 
case. In The Bahamas, for example, during the period 2005 - 2009, a total of 333 
homicides were recorded, out of which only 10 cases resulted in murder convictions.55 

42. International standards for a fair trial guarantee all persons arrested or detained on a 
criminal charge the right to competent and effective legal counsel from the start of a 
criminal investigation and as soon as they are deprived of their liberty. This enables 
defendants to protect their rights and prepare their defence, and serves as an 
important safeguard against torture and other ill-treatment, and against coerced 
confessions or other self-incriminating statements.56 Data from Bangladesh and India, 
for example, expose justice systems marred by corruption, incompetence, abuses of 
due process, and arbitrary and inconsistent treatment of defendants from arrest 
through to conviction and sentencing.57 

43. The United Nations Human Rights Committee is clear that violations of fair trial 
guarantees, provided for in Article 14 of the ICCPR, in cases that result in the 
imposition of the death penalty would render the sentence arbitrary in nature and 
therefore constitute a violation of the right to life.58 In many instances, such 
protections are not ensured in practice,59 and even where standards are maintained, 
the risks of wrongful convictions and miscarriages of justice remain significant.60 

44. Violations include the use of forced confessions; the lack of effective representation; 
excessive and unjustified delays; general lack of fairness of the criminal process; or 
lack of independence or impartiality of the trial or appellate court. They also include a 
failure to promptly inform detained foreign nationals of their right to consular 
notification and assistance under the Vienna Convention on Consular Relations 
(1963).61 

45. In recent years, death sentences have reportedly been imposed after arbitrary arrests, 
inadequate legal representation, lack of due process and fair trial guarantees in many 

 
 
 
 

53 Joe Middleton and Amanda Clift-Matthews with Edward Fitzgerald QC, Sentencing in Capital Cases (London: 
The Death Penalty Project 2018). 
54 Arif Bulkan, ‘The death penalty in the Commonwealth Caribbean: Justice out of reach?’ in OHCHR, Moving 
away from the death penalty: Arguments, trends and perspectives (UN 2014): 136. 
<https://www.refworld.org/docid/54a684144.html> 149. 
55 Amnesty International, Death Penalty in the English-speaking Caribbean (2012) 
<https://www.amnesty.org/download/Documents/20000/amr050012012en.pdf> 27. 
56 Principle 1 of the UN Basic Principles on the Role of Lawyers, adopted by the Eighth UN Congress on the 
Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990. 
57 Carolyn Hoyle and Saul Lehrfreund, ‘Contradictions in Judicial Support for Capital Punishment in India and 
Bangladesh: Utilitarian Rationales’(2019) Asian Journal of Criminology. 
58 UN Human Rights Committee, General comment No. 36, para. 41; and General comment No. 32 (2007), 
para. 59. 
59 Saul Lehrfreund, ‘Wrongful convictions and miscarriages of justice in death penalty trials in the Caribbean, 
Africa and Asia’ in OHCHR, Moving away from the death penalty: Arguments, trends and perspectives (UN 
2014) <https://www.refworld.org/docid/54a684144.html> 48. 
60 ibid 65. 
61 Human Rights Committee, General Comment No. 36, paras. 42-43. 
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countries, including Bahrain, Iraq, Saudi Arabia, Yemen, China, and Singapore, and 
Myanmar.62 

46. Under Taiwan’s Code of Criminal Procedure, torture or illegal treatment are prohibited. 
According to Article 156 of the Code, the confession of an accused extracted by 
violence, threat, inducement, fraud, exhausting interrogation, unlawful detention, or 
other improper means shall not be admitted as evidence before the court. 
Notwithstanding, people have been sentenced to death on the basis of confessions 
extracted by torture in Taiwan.63 

47. Evidence from all retentionist countries suggests a gap between protections in law and 
in practice, not least in relation to the absence or effectiveness of legal representation 
when indigent defendants are limited to the minimal support provided by legal aid 
systems,64 often relying on pro bono or very junior counsel to assist them with the 
preparation of their defence. In Taiwan, the shortage of lawyers prepared to provide 
legal assistance to the accused in capital cases has been a significant barrier to fair pre-
trial and trial processes.65 

48. In South Korea and parts of Pakistan, there is no mandatory requirement for an appeal 
to a higher court in death penalty cases, and in North Korea there is no possibility of 
appeal at all, making wrongful convictions there, as elsewhere, likely.66 

49. The death penalty system in Japan is not subject to ‘super due process’ of the kind 
that America has adopted in its attempt to ensure some protection against 
arbitrariness in its death penalty system, albeit without resolving the problem.67 And 
in other retentionist countries across Asia, prisoners facing the death penalty have 
little or no access to a lawyer following arrest or when preparing for trial or appeal. In 
some cases, lawyers are subject to intimidation, and excluded from legal 
proceedings.68 

50. On 4 July 2023, Malaysia repealed the mandatory death penalty and introduced 
sentencing discretion for all offences, for which the death penalty was applicable.69 

Since then, defendants convicted of capital offences by Malaysian high courts have 
faced the possibility of being sentenced either to death or to the alternative 
punishment of terms of imprisonment of between 30 and 40 years and whipping; or 
of having their existing death sentence commuted as part of their ordinary appeals 
before the Court of Appeal or Federal Court.70 

 
 
 

62 United Nations General Assembly, Question of the death penalty, A/HRC/51/7 (2022) paras 39, 40, 41. 
63 The Death Penalty Project, The death penalty in Taiwan: A report on Taiwan’s legal obligations under the 
International Covenant on Civil and Political Rights (2014) 27. 
64 Bulkan (n 49) 133; Saul Lehrfreund, ‘Wrongful convictions and miscarriages of justice in death penalty trials 
in the Caribbean, Africa and Asia’ in OHCHR, Moving away from the death penalty: Arguments, trends and 
perspectives (UN 2014) <https://www.refworld.org/docid/54a684144.html> 53. 
64 Saul Lehrfreund, ‘Wrongful convictions and miscarriages of justice in death penalty trials in the Caribbean, 
Africa and Asia’ in OHCHR, Moving away from the death penalty: Arguments, trends and perspectives (UN 
2014) <https://www.refworld.org/docid/54a684144.html> 48. 
64 ibid p.65. 
65 The Death Penalty Project, The death penalty in Taiwan: A report on Taiwan’s legal obligations under the 
International Covenant on Civil and Political Rights (2014) 35. 
66 Anti-Death Penalty Asia Network, When Justice Fails, 31. 
67 David T. Johnson, ‘Progress and Problems in Japanese Capital Punishment’ in R. Hood and S. Deva (eds) 
Confronting Capital Punishment in Asia (2013) 168-184 at 175-182. 
68 Anti-Death Penalty Asia Network, When Justice Fails, 31. 
69 Abolition of Mandatory Death Penalty Act 2023 (Act 846). 
70 Ibid. 
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51. A report by Amnesty International, published in February 2024, depicts a significant 
decrease in the number of death sentences imposed or upheld by the Malaysian high 
courts in the first six months of reconsideration of these cases. However, these cases 
also gave rise to concerns that systemic flaws and violations of international human 
rights law and standards continued to be present both in Malaysia’s discretionary 
imposition of the death penalty and its alternatives under the amended laws. Some 
28% of defendants had their charges amended to a lesser offence or were acquitted, 
in the High Court or on appeal, suggesting they should never have been convicted of 
capital cases in the first instance.71 Just under half (40%) of 50 people who had been 
sentenced to death, whose cases were examined, had been unrepresented, despite 
legal aid schemes established across Malaysia to support defendants from less 
advantaged socio-economic backgrounds.72 

52. Notwithstanding the incorporation of the ICCPR into domestic law in Taiwan, experts 
have found that executions in Taiwan fail to comply with the obligations of 
international law and as such, have violated defendants’ right to life.73 For example, 
according to Article 6(4) of the ICCPR, the right to seek pardon and amnesty should be 
guaranteed, and Taiwan is therefore under a strict obligation to provide effective 
measures for the proper consideration of clemency in all cases.74 However, no clear 
rules of procedure have been established for the consideration of a petition for pardon 
or mercy, let alone the criteria by which such petitions may be reviewed and decided. 
The Amnesty Law has rendered the decision to grant a pardon or mercy entirely 
discretionary, even without the necessity to reply to the petitions. Basic principles of 
natural justice and procedural fairness are absent from the process and the Amnesty 
Law has been criticised for failing to comply with Article 6(4) of the Covenant.75 

Furthermore, death sentences should not be executed whilst determination of mercy 
procedures are pending, something that has happened in Taiwan.76 It is thus evident 
that Article 6(4) of the ICCPR, guaranteeing the right of death row inmates to seek 
pardons, is not being complied with. 

53. Given this evidence, it should not be surprising that a study of legislators in Taiwan 
found that fewer than a quarter believed that the criminal justice system typically 
offers adequate and fair procedural safeguards for defendants in capital cases, with 
almost half thinking that the police could never or rarely be trusted and significant 
proportions of interviewees lacking trust in prosecutors and in the courts.77 

 
Wrongful convictions 

54. The United States has developed a death penalty jurisprudence that recognises that 
‘death is different’ and therefore worthy of ‘super due-process’. From the decision to 
prosecute right through to the right to appeal, and the opportunities for clemency or 
pardon, capital defendants have different experiences to those facing life 
imprisonment or other lesser sentences. Despite these enhanced protections, the 

 
71 Amnesty International ACT 50/7750/2024 Public Statement: ‘Malaysia: First six months of sentencing 
discretion underscore urgent need for indefinite extension of moratorium on executions’, 26 February 2024. 
72 Ibid. 
73 The Death Penalty Project, The death penalty in Taiwan: A report on Taiwan’s legal obligations under the 
International Covenant on Civil and Political Rights (2014) 5. 
74 Ibid p. 20; see also Article 6(4) of the ICCPR. 
75 Ibid p. 21-22. 
76 Ibid p. 22. 
77 Carolyn Hoyle and Shiow-duan Hawang, Legislators’ Opinions on the Death Penalty in Taiwan (London: The 
Death Penalty Project 2021) 8-9. 
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most advanced retentionist democracy in the world has been unable to prevent 
innocent people, as well as those for whom death was not a proportionate penalty, 
being sentenced to death and executed.78 

55. If ‘super due process’ has not eradicated arbitrariness and wrongful convictions in the 
U.S., it follows that other nations, which do not even promise ‘super due process’, will 
not be able to eradicate procedure flaws in the administration of capital punishment, 
especially where financial and legal resources are inadequate. 

56. Because death is not deemed to be ‘different’ in Japan, it fails to conform to universally 
agreed standards for special protection and fair-trial guarantees beyond those offered 
in non-capital cases.79 Prosecutors are not obliged to state their intention to seek the 
death penalty until the penultimate day of the trial,80 denying the defendant the 
opportunity to prepare an adequate defence. This means that the Japanese Bar 
Association cannot offer support in preparation for and during the trial that their 
counterparts in the U.S. can. Moreover, in Japan, unlike the U.S., the trial process is 
not bifurcated, which results in inadequate mitigation evidence being made available 
to the court. Nor is there any requirement that judges and ‘lay judges’ (introduced in 
2009) agree on the sentence: all that is needed for a death sentence is for five of the 
nine judges (including one professional judge) to vote for death.81 

57. Given the lack of transparency and the failure to ensure equality of arms, it is hardly 
surprising that Japan has an exceptionally high conviction rate (higher than 99%).82 

Consequently, it is impossible to be confident that death row in Japan does not house 
innocent persons, or prisoners undeserving of death. The situation is made worse by 
the absence of automatic appellate review, and by the fact that prosecutors can 
appeal against sentences less than death.83 As Professor David Johnson puts it, ‘if the 
law of capital punishment in America fails to fulfil many of its promises, law in Japan 
fails by refusing to make any promises at all.’84 

58. Not surprisingly, one of the world’s most notorious wrongful convictions occurred in 
Japan. In March 2014, Iwao Hakamada was freed from death row after spending 47 
years in solitary confinement, for the murders of two children and their parents. 
Hakamada had provided a confession after 20 days of interrogation, with no lawyer 
present, during which he was tortured. Decades later, following the discovery of new 

 

78 Anna VanCleave, The Illusion of Heightened Standards in Capital Cases, Ill. L. Rev. (2023) 1289, 1332. For a 
critique of the way that evidentiary rules in the United States fail in preventing wrongful convictions, see 
generally Jeffrey Bellin, The Evidence Rules That Convict the Innocent, 106 CORNELL L. REV. 305, 306 (2021). 
79 International Federation for Human Rights, The Death Penalty in Japan: The Law of Silence (2008), available 
from <https://www2.ohchr.org/english/bodies/hrc/docs/ngos/FIDHJapan94.pdf>. 
80 In clear violation of Article 14(3)(a) of the ICCPR. 
81 Saul Lehrfreund, ‘The Impact and Importance of International Human Rights Standards: Asia in World 
Perspective’ in R. Hood and S. Deva (eds) Confronting Capital Punishment in Asia: Human Rights, Politics and 
Public Opinion (Oxford, Oxford University Press 2013) 23-45 at 34-35. A new Bill drafted by leaders of Japan’s 
Diet Members League for the Abolition of Capital Punishment (the ‘Be Cautious about Capital Punishment’ Bill, 
drafted in 2011) proposed a requirement for all judges and lay judges to agree to a death penalty, but the Bill 
never made it out of committee. See David Johnson, ‘Progress and Problems in Japanese Capital Punishment’ 
in Hood and Deva (eds) 168-184 at 172-173. 
82 Hiroko Tabuchi, ‘Soul-Searching as Japan Ends a Man’s Decades on Death Row’ New York Times March 27, 
2014. 
83 For a thorough review of the failings of the Japanese criminal justice process to achieve anything near 
reasonable due process protections for defendants, see David T. Johnson, ‘Progress and Problems in Japanese 
Capital Punishment’ in R. Hood and S. Deva (eds) Confronting Capital Punishment in Asia (2013) 168-184 at 
175-180. 
84 David T. Johnson, ‘Progress and Problems in Japanese Capital Punishment’ in R. Hood and S. Deva (eds) 
Confronting Capital Punishment in Asia (2013) 168-184 at 182. 
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DNA evidence and proof that prosecutors had fabricated the case against him, 
Hakamada, an old and ailing man, was released with no apology or official state 
acknowledgement of accountability.85 

59. A report by The Death Penalty Project describes the exoneration of four other 
Japanese men who served between 28 and 33 years in solitary confinement. Like 
Hakamada, and many other wrongfully convicted persons around the world, Menda, 
Saitagawa, Matsuyama, and Shimada were all convicted following long and brutal 
interrogations that produced false confessions.86 

60. Some of the more notorious wrongful convictions in China have followed pre-trial 
treatment described by defendants as torture. Nie Shubin was wrongfully executed in 
1995 for the rape and murder of a local woman, a crime that another man later 
confessed to. Similarly, She Xianglin and Teng Xingshan, convicted for murdering their 
wives, were shown to be innocent when the women reappeared several years later; 
too late for Teng Xingshan who had already executed. Zhao Zuohai was tortured and 
forced to confess to the murder of a fellow peasant farmer. His death sentence was 
commuted to a 29-year prison sentence but after serving 11 years his “victim” 
returned to the village alive and well. Unfortunately for Zuohai, his wife had left him, 
married another man and given up his two children for adoption. He claims that while 
in prison he confessed to this “crime” nine times following severe beatings. China now 
provides for more than one appeal, but there are concerns that the review process 
before the Supreme People’s Court does not meet the minimum requirements of 
Article 14 of the ICCPR and only recently have appellants been able to acquire legal 
representation at this stage.87 

61. Various human rights organisations and media sources have cited examples of 
individuals being released from custody after being sentenced to death in a wide range 
of other jurisdictions worldwide, including Belize, Malawi, Malaysia, Pakistan, Papua 
New Guinea, the Philippines, Trinidad and Tobago and the United States.88 In all cases, 
it was decided by the courts that convictions were unsafe, and in many there was clear 
evidence that prisoners were factually innocent of the offences of which they had 
been convicted. In 2010, the United Nations stated: “It appears to be beyond dispute 
that innocent people are still sentenced to death.”89 All evidence suggests that this 
continues and is certainly the case in Taiwan. 

62. In a dramatic gesture, President Ma Ying-jeou of Taiwan apologised in 2011 to the 
mother of Chiang Kuo-ching, a soldier who had been wrongly executed in 1997 for the 
rape and murder of a 5-year-old girl. The president pardoned Chiang and offered his 
mother reparation after another man had confessed to the crime.90 Other death row 

 

85 The Death Penalty Project, The inevitability of error: The administration of justice in death penalty cases 
(2014) at <https://deathpenaltyproject.org/knowledge/the-inevitability-of-error-the-administration-of-justice- 
in-death-penalty-cases/> 9-11. 
86 Ibid 8. 
87 Saul Lehrfreund, ‘Wrongful Convictions and Miscarriages of Justice in Death Penalty Trials in the Caribbean, 
Africa and Asia’, in OHCHR, Moving away from the death penalty: Arguments, trends and perspectives (UN 
2014) <https://www.refworld.org/docid/54a684144.html> 61. 
88 Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide Perspective (5th edn, OUP 2015) 118; 
Amnesty International, Death Sentences and Executions in 2012 (2013) 
<https://www.amnesty.org/download/Documents/8000/act500012013en.pdf>. 
89 UN Secretary-General, ‘Capital punishment and implementation of the safeguards guaranteeing protection 
of the rights of those facing the death penalty’ (2009) UN Doc E/2010/10 <https://undocs.org/en/E/2010/10>, 
para 140. 
90 The Death Penalty Project, The death penalty in Taiwan: A report on Taiwan’s legal obligations under the 
International Covenant on Civil and Political Rights (2014) 27-28. 
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Psychiatric and psychological evidence 
67. A further area of significant concern in relation to lack of fair trial guarantees, and the 

consequent risk of arbitrariness, is the provision of psychiatric and psychological 
medical evidence: whether it is sought, provided and appropriately considered in 
capital cases. Despite the pivotal importance of evidence relating to defendants’ 
psychiatric state, in many retentionist jurisdictions such evidence is often not admitted, 
often because it is extremely difficult to acquire.96 

68. In the 2011 case of Lockhart v The Queen,97 the Privy Council determined that 
psychiatric reports should be provided in every case in which the death penalty may 
be imposed, as well as reports from a clinical psychologist where this was considered 
to be necessary. The provision of such evidence can however be complicated by the 
lack of availability of qualified experts in some jurisdictions, as well as by the costs 
involved in procuring expert assessments.98 

69. Despite established legal principle prohibiting such actions,99 individuals who had been 
suffering from significant mental disorders at the time of the offence and/or at the 
time of sentencing or execution are known to have been sentenced to death and 
executed in jurisdictions including Japan and Singapore.100 The continuing possibility 
of such eventualities has been illustrated by several cases from the region over recent 
years. Furthermore, a robust study of death row prisoners in India found that 11% had 
been diagnosed with an intellectual disability that was not assessed during trial.101 

70. While legal safeguards exist to protect those with mental health issues from the 
imposition of the death penalty, these cases highlight the arbitrariness of their 
implementation in practice, particularly for those accused of capital crimes in 
jurisdictions where funding for mental health assessments is often not available.102 

71. Article 19 of the Criminal Code of Taiwan provides that an offence is not punishable if 
it is committed by a person who is suffering from a mental disorder or defect and, as 
a result, is unable or less able to judge his or her act or lacks the ability to act according 
to his or her judgment. However, evidence suggests that those suffering from mental 
illness and/or intellectual disability have been sentenced to death. In criminal trials, 
such defendants are often portrayed as attempting to deceive the court in order to 
receive a more lenient sentence. Psychiatric and/or psychological examinations are 

 

96 Nigel Eastman, Sanya Krljes, Richard Latham, Marc Lyall, Casebook of Forensic Psychiatric Practice in Capital 
Cases (London: The Death Penalty Project, 2018) 
<https://www.deathpenaltyproject.org/knowledge/casebook-of-forensic-psychiatric-practice-in-capital- 
cases/>. 
97 [2011] UKPC 33 (Bahamas), paras. 11-13. 
98 Joe Middleton, Amanda Clift-Matthews and Edward Fitzgerald, Sentencing in Capital Cases (The Death 
Penalty Project, 2018) <https://www.deathpenaltyproject.org/wp-content/uploads/2018/10/Sentencing-in- 
Capital-Cases-2018.pdf > 58. 
99 Human Rights Committee, General comment No. 36, para. 49. See also Economic and Social Council 
resolutions 1984/50 and 1989/64. 
100 United Nations General Assembly, Question of the death penalty, A/HRC/51/7, 2022, para 56. See also, Saul 
Lehrfreund, ‘Wrongful convictions and miscarriages of justice in death penalty trials in the Caribbean, Africa 
and Asia’ in OHCHR, Moving away from the death penalty: Arguments, trends and perspectives (UN 2014) 
<https://www.refworld.org/docid/54a684144.html> 55. 
101 Project 39A , Deathworthy: A Mental Health Perspective of the Death Penalty (2021) at 
<https://www.project39a.com/deathworthy-a-mental-health-perspective-of-the-death-penalty>. 
102 The Death Penalty Project, ‘UK judges uphold death sentence of Trinidad prisoner despite him “more likely 
than not” having serious mental illness’ (2018) at <https://www.deathpenaltyproject.org/uk-judges-uphold- 
death-sentence-of-trinidad-prisoner-despite-him-more-likely-than-not-having-serious-mental-illness/>. 
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not always made available to the court and when produced they are often inadequate. 
Clearly, the assessment of the mental condition of criminal defendants remains a 
challenging issue in Taiwan and the rights of such defendants are thus being 
infringed.103 

 
The role of the judiciary in discretionary sentencing 

72. Notwithstanding considerable reforms introduced into the death penalty systems in 
many retentionist countries, none have as yet been shown to be free from 
arbitrariness.104 From China105 to the U.S.,106 sentencing and judicial review procedures 
remain arbitrary. 

73. The adequate consideration of psychiatric and psychological evidence has particular 
importance in capital cases in the context of the ‘rarest of the rare’ approach to 
discretionary death penalty sentencing, which has increasingly been adopted in place 
of former mandatory death penalty regimes. The intention behind this test is to 
restrict the imposition of death sentences to exceptional cases. 

74. As discussed above, the ‘rarest of the rare’ doctrine was originally established by the 
Supreme Court of India in the case of Bachan Singh v State of Punjab, in 1980.107 The 
Court held that the death penalty would only be constitutional if its imposition were 
restricted to the most exceptionally serious cases, but that extremely brutal crimes 
should not inevitably result in death sentences. The sentencing framework requires 
judges to balance aggravating and mitigating factors, giving a ‘liberal and expansive 
construction’ to the latter.108 Included in the mitigating factors is the obligation of the 
State to show that the accused is beyond the possibility of reformation.109 If applied 
as envisioned by the Court, the death penalty would be used in India in only a very few 
cases where the alternative of life imprisonment is unquestionably foreclosed. 

75. The Indian Supreme Court of India sought to restate the ‘rarest of the rare’ test to 
clarify its application in the 2009 case of Santosh Bariyar v State of Maharashtra.110 

Here, the Court emphasised the importance of the second limb of the test – that the 
circumstances of the offender and their prospects for reform must always be 
considered. The Court noted that lower courts had not always examined the two parts 
of the test as separate elements, in many instances only considering the seriousness 
of the offence. This decision made clear that the imposition of a death sentence 
required the prosecution to prove that rehabilitation would be impossible. This 
restrictive test was subsequently adopted as the framework used by the Eastern 
Caribbean Court of Appeal111 and the Privy Council, in the 2009 case of Trimmingham 
v The Queen.112 

 
 

103 The Death Penalty Project, The Death Penalty in Taiwan: A report on Taiwan’s legal obligations under the 
International Covenant on Civil and Policitcal Rights (2014) 18. 
104 Hood and Hoyle (n 33) ch. 8. 
105 Liu Renwen, ‘Recent Reforms and Prospects in China’, in R. Hood and S. Deva (eds) Confronting Capital 
Punishment in Asia: Human Rights, Politics and Public Opinion (Oxford, Oxford University Press 2013), pp. 107- 
122; Michelle Miao, ‘Capital Punishment in China: A populist instrument of social governance’ (2013) 
Theoretical Criminology, 17(2). 
106 Willian Berry, ‘Practicing Proportionality’ (2012) 64 Florida Law Review 687-719. 
107 (1980) 2 SCC 684. 
108  Ibid par. 224. 
109  Ibid par. 312. 
110 [2009] INSC 1056. See also Rajesh Kumar v State of NCT of Delhi [2011] ALL SCR 2670. 
111 Trimmingham v the Queen (2005) Criminal Appeal No 32 of 2004, EECA (Saint Vincent and the Grenadines). 
112 [2009] UKPC 25 (Saint Vincent and the Grenadines). 
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76. A high degree of subjective judicial judgment is involved in the imposition of any death 
sentence, and concerns have been raised about the consistency with which the ‘rarest 
of the rare’ test has been applied in practice. Empirical research by Professor Surya 
Deva, examining judicial practice between 2000 and 2011, found some variation and 
error in its application, creating a random selection of the most unfortunate 
defendants among many similar cases. This clearly undermines the legitimacy of the 
‘rarest of the rare’ formula,113 leaving Deva to conclude that it had ‘outlived its utility’ 
and that, given the Court’s failure to exercise its discretion in a consistent and non- 
arbitrary way, India should abolish the death penalty.114 

77. In a 2017 report, an Indian non-governmental organisation, Project 39A, published the 
results of an opinion study which surveyed 60 former judges of the Supreme Court of 
India regarding the death penalty and its role in the Indian criminal justice system.115 

78. With regard to the ‘rarest of the rare’ test, the report found that judicial 
understandings of the doctrine commonly emphasised the brutality of the offence 
with some judges not considering whether life imprisonment was ‘unquestionably 
foreclosed’ in deciding on punishments. Divergent views were also expressed as to the 
weight and scope to be given to individuals’ mitigating circumstances in the process 
of determining the sentence. Such propensity for variation in judicial approaches to 
sentencing creates a significant risk of arbitrariness. The outcome of an individual’s 
case, at the trial and/or appeal stages, and thereby their risk of receiving the ultimate 
penalty, could rest partially or entirely on the assignment of the judge(s) to their case. 

79. Despite judicial pronouncements about the test, case outcomes clearly are still varied 
and many would appear to be based solely on the nature of the offence.116 As the 
authors of the Project 39A report concluded, ‘… judges tasked with sentencing are 
supposed to be presented with a far more comprehensive and nuanced task, which 
goes far beyond merely determining whether the crime before them is rare.’117 Many 
judges interviewed for this report did not understand this. 

80. While the report found significant acknowledgment among the majority of judges 
interviewed as to the potential for wrongful convictions in the Indian criminal justice 
system, there was only minimal acceptance of the possibility of error in capital cases 
as constituting a reason for the abolition of the death penalty.118 

81. Other Asian jurisdictions that have followed a similar path in trying to restrict capital 
punishment to the most heinous offences, such as Bangladesh and Japan, have also 
failed to establish a consistent and fair interpretation of sentencing policy,119 leading 

 
113 Surya Deva, ‘Death Penalty in the ‘Rarest of Rare’ Cases: A Critique of Judicial Choice-making’, in Hood and 
Deva (eds) Confronting Capital Punishment in Asia: Human Rights, Politics, and Public Opinion (Oxford, Oxford 
University Press 2013) 238-286 at 256. See also Bikram Jeet Batra, Lethal Lottery: The Death Penalty in India: A 
Study of Supreme Court Judgments in Death Penalty Cases, 1950-2006 (New Delhi, Amnesty International and 
People’s Union for Civil Liberties 2008) 44. 
114 Surya Deva, ‘Death Penalty in the ‘Rarest of Rare’ Cases: A Critique of Judicial Choice-making’, in Hood and 
Deva (eds) Confronting Capital Punishment in Asia: Human Rights, Politics, and Public Opinion (Oxford, Oxford 
University Press 2013) 238-286 at 256. 
115 Project 39A, Matters of Judgment: A judges’ opinion study on the death penalty and the criminal justice 
system (November 2017) <https://issuu.com/p39a/docs/combined231117>. 
116 For examples from Indian case law see: Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide 
Perspective (5th edn, OUP 2015) 351-352. 
117 Project 39A (n 98) 53. 
118 ibid 15. 
119 Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide Perspective (5th edn, OUP 2015) chapter 8; 
David T. Johnson, ‘Progress and Problems in Japanese Capital Punishment’ in R. Hood and S. Deva (eds) 
Confronting Capital Punishment in Asia (2013) 168-184 at 175-182. 
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to the same conclusions that ‘nothing about the nation’s capital jurisprudence can 
explain who gets sentenced to death or hanged when hundreds of equally or more 
culpable offenders escape the death penalty altogether.’120 

 
The legal context 

82. As well as the risk of arbitrariness arising from reliance on the subjective judgments of 
the judge(s) sitting in capital cases, the fate of individuals who may face death 
sentences can also depend significantly on the ‘shifting sands’ of the jurisprudential 
contexts in which they find themselves. Recent decades have seen continual impact 
of jurisprudence governing the use of the death penalty, including commutations of 
death sentences across the Caribbean when prisoners have been on death row for 
more than five years, following the 1994 decision of the Privy Council in Pratt and 
Morgan v Attorney General for Jamaica.121 The Privy Council held that for an individual 
to remain awaiting execution for a period of more than five years would constitute 
cruel and unusual punishment.122 This decision prompted the commutation of the 
sentences of hundreds of individuals in the Caribbean region.123 

83. I understand that only one or two of the 37 people on death row in Taiwan have been 
there for less than five years. The vast majority have been there for more than 11 years, 
with just under half having been there for more than 20 years. In the Caribbean and 
Uganda, almost all of Taiwan’s death sentenced prisoners would have their sentences 
commuted to life. 

84. Other developments in the jurisprudential landscape over the past 30 years have 
meant that the precise fate of an individual who may be at risk of facing a death 
sentence could be altogether different depending on the status quo in their 
jurisdiction at the time, such as whether mandatory sentencing was retained, the 
period of time they had been awaiting execution and the point at which their appeal 
occurred in relation to changes in judicial opinion and doctrine. Such inconsistencies 
across similar jurisdictions create unacceptable levels of arbitrariness. 

 
The political context 

85. Whether an execution is carried out following a death sentence is also dependent on 
the political context in that jurisdiction, not least, on the presence or absence of a 
moratorium (formal or informal) on executions. For example, all countries in the 
English-speaking Caribbean have now passed the 10-year time period required to be 
classified as abolitionist de facto by the United Nations.124 

86. The last execution in Taiwan was in 2020. Should this temporary moratorium, similar 
to that between 2006 and 2010, continue for another six years, it too would be 
considered abolitionist de facto. 

 
 
 

 
120 David T Johnson and Frankin E Zimring, The Next Frontier: National Development, Political Change, and the 
Death Penalty in Asia (New York, Oxford University Press 2009) 429-32. 
121 [1993] UKPC 1, [1994] 2 AC 1. 
122 Bulkan (n 49) 115-6. 
123 Douglas Mendes, ‘Saving lives by luck and chance: Savings Law Clauses and the persistence of arbitrariness’ 
(Proceedings of the Death Penalty Conference, Barbados, 3-5 June 2006) 3. 
124 The Death Penalty Project, ‘Submission to the Inter-American Commission on Human Rights Thematic 
Hearing on the Situation of the Death Penalty in the English-speaking Countries of the Caribbean’ (12 
November 2019) 2. 
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87. The United Nations Special Rapporteur on extrajudicial, summary or arbitrary 
executions, Christof Heyns,125 has stated that where executions are resumed after 
having been suspended for an extended period, they may be rendered arbitrary in the 
absence of objective reasons for their resumption.126 

88. The Special Rapporteur noted that there is particular risk of arbitrariness where, for 
example, the timing and selection of prisoners to be executed after resumption is 
decided ‘at random’ and/or where the resumption of executions is motivated by 
causes unrelated to the individual offender or their offence, such as by external 
political factors.127 

89. Resumptions of executions after extended periods of their suspension in this manner 
have occurred in certain jurisdictions in recent years, such as in Jordan and Pakistan, 
with the threat of resumptions in Sri Lanka.128 Such resumptions are often due to 
political imperatives, as was seen in 2023 in Myanmar, when political executions 
ended a forty-year moratorium.129 

90. In March 2010, Taiwan’s former Minister of Justice resigned from his office after 
refusing to sign execution orders for 44 death sentenced prisoners. Just under two 
months later, the Ministry of Justice broke its four-year moratorium and executed four 
of the persons on death row without providing due process of law.130 

91. Across the African continent, there is considerable evidence that the death penalty is 
imposed or executed as an instrument of political power, with governments using it 
to enforce their policies and demonstrate their authority.131 For example, the laws and 
practices related to the death penalty in Nigeria and the Democratic Republic of Congo, 
where there is evidence of unfairness and arbitrariness, illustrate the extent to which 
retentionist countries retain the death penalty for political reasons rather than in 
pursuit of justice.132 

92. Similarly, across Asia, politics have driven retention and the administration of the 
death penalty. Michelle Miao has described capital punishment as functioning as a 
tool for political struggles in China since the Maoist revolution, with considerable 
evidence that today it serves as a populist mechanism to strengthen the resilience of 
the authoritarian party-state and enhance its political legitimacy.133 

 
 
 
 
 

125 This reference concerns a report published during the time of Professor Heyn’s mandate as Special 
Rapporteur, between August 2010 and July 2016. 
126 United Nations General Assembly, ‘Report of the Special Rapporteur on extrajudicial, summary or arbitrary 
executions, Christof Heyns, on the protection of the right to life’ (2014) UN Doc A/69/265 
<https://undocs.org/A/69/265>, paras. 102-104. 
127 ibid. 
128 Amnesty International, ‘The impact of the resumption of the use of the death penalty on human rights’ (July 
2019) ACT 50/0241/2019 < https://www.amnesty.org/download/Documents/ACT5002412019ENGLISH.PDF>. 
129 Amnesty International, Myanmar: First executions in decades mark atrocious escalation in state repression 
(July 2022) https://www.amnesty.org/en/latest/news/2022/07/myanmar-first-executions-in-decades-mark- 
atrocious-escalation-in-state-repression/ 
130 Vincent Y. Chao, ‘Legality of Capital Punishment Upheld’, Taipei Times (May 29, 2010); Chang Wen-Chen, 
Case Dismissed: Distancing Taiwan from the international human rights community, Judicial Reform 
Foundation (Sept. 2010). 
131 Dirk Van Zyl Smit, ‘The Death Penalty in Africa’ (2004) 4 African Human Rights Law Journal 1, 15. 
132 Aime Muyoboke Karimunda, The Death Penalty in Africa: The Path Towards Abolition (Routledge 2016) 
133 Michelle Miao, ‘Capital Punishment in China: A populist instrument of social governance’ (2013) Theoretical 
Criminology, 17(2). 
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93. Even in the U.S., political considerations influenced the resumption of executions in 
the federal system, where the latter months of the administration led by President 
Trump saw a spate of executions in 2020, after a long hiatus.134 

94. Clearly, the fate of individuals who have been sentenced to death can also rest on the 
wider political context and changes in political factors at particular points in time, 
factors which are unrelated either to the individual or to the circumstances of their 
case. 

 
CONCLUSIONS 

95. This report has set out a variety of areas in which arbitrariness can and does arise in 
the use of the death penalty, a problem which remains present in discretionary 
sentencing regimes as in mandatory regimes. The persistence of this issue has 
prompted respected bodies to advise against retention of the death penalty even on 
the basis of a discretionary sentencing regime. 

96. The ICCPR and the UN Economic and Social Council’s Safeguards Guaranteeing 
Protection of the Rights of those Facing the Death Penalty135 prohibit the arbitrary 
deprivation of life where countries do not abide by the standards that guarantee a fair 
trial, the presumption of innocence and a fair opportunity for defendants to answer 
the charges brought against them before a duly constituted court. In 2009, Taiwan 
took the progressive step of incorporating the ICCPR as a matter of domestic law, 
voluntarily agreeing to conform to its human rights standards and objectives, including 
the ultimate abolition of the death penalty. Hence, the right to life in Taiwan cannot 
be diminished arbitrarily. If Taiwan cannot guarantee that defendants will be safe from 
unfair and arbitrary trial and appellate processes, from wrongful convictions, and from 
wrongful executions, the death penalty would be unconstitutional. 

97. In this regard, Taiwan is no different from her neighbours in East Asia, nor from other 
jurisdictions across Asia, Africa, the Middle East and the Americas. Notwithstanding 
improvements in due process protections around the world, each of the UN Secretary- 
General’s Quinquennial reports on the death penalty show that in retentionist states 
these safeguards are often breached and, in consequence, innocent people, as well as 
those who, within the laws of the country, do not ‘deserve’ the death penalty, are 
sentenced to death and executed.136 

98. A thorough examination of Taiwan’s legal obligations under the ICCPR, published in 
2014, found that, notwithstanding the implementation of two international Covenants 
in Taiwan since 2009, which have improved the protection of the right to life and the 
right to a fair trial for capital defendants, Taiwan’s system of capital punishment 
remains seriously flawed, as is every other system in the world.137 

99. The evidence shows that at present, Taiwan does not have a justice system that 
sentences to death in only the most serious cases, where the evidence is robust and 

 
134 Michael Tarm and Michael Kunzelman, Trump administration carries out 13th and final execution, AP News 
(16 Jan. 2021) https://apnews.com/general-news-28e44cc5c026dc16472751bbde0ead50 (Noting that Trump 
carried out 13 executions following a 17-year hiatus, more than any president in over 120 years). 
135 UN Economic and Social Council, ‘Resolution 1984/50: Safeguards guaranteeing protection of the rights of 
those facing the death penalty’ (1984) UN Doc E/RES/1984/50, endorsed by the UN General Assembly in 
‘Resolution 39/118: Human rights in the administration of justice’ (1984) UN Doc A/RES/39/118, adopted 
without a vote in December 1984 (updated in 1989). 
136 Reports available at: United Nations, ‘Reports: Death penalty’ (2023) <https://www.ohchr.org/en/death- 
penalty/reports-human-rights-council#>. 
137 The Death Penalty Project, The death penalty in Taiwan: A report on Taiwan’s legal obligations under the 
International Covenant on Civil and Political Rights (2014) 2, 18-23. 
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has been tested effectively at each and every stage of the criminal process, and that 
does not violate human rights or condemn the innocent or the undeserving. 

100. The people of Taiwan are not fundamentally opposed to abolition. A 2021 
report, based on interviews with 38 Taiwanese legislators found that the majority 
(61%) supported abolition of the death penalty.138 Indeed, only 6 of 38 legislators said 
that they may oppose an Act of Parliament to abolish the death penalty, and none said 
they would strongly and vigorously oppose abolition.139 An earlier public opinion 
survey found that almost half of a representative sample of Taiwanese citizens would 
support abolition of capital punishment if it were to be replaced with life 
imprisonment, and 71% would support abolition if it was replaced with a life sentence 
without parole and compensation for victims or their families generated through work 
by the defendant.140 

101. Reviewing the problems associated with the use of the discretionary death 
penalty in India, the Law Commission of India, in a 2015 report, concluded that the 
country’s discretionary regime was untenable due to its inherent arbitrariness, and 
that the death penalty should be abolished for all ordinary crimes as ‘[t]here exists no 
principled method to remove such arbitrariness from capital sentencing.’141 

102. A similar conclusion was reached by the American Law Institute in 2009. 
Reviewing problems with efforts to regulate the death penalty and concerns arising 
from its administration, the authors recommended that ‘the preconditions for an 
adequately administered regime of capital punishment do not currently exist and 
cannot reasonably be expected to be achieved,’142 prompting the Institute to 
withdraw the section on the death penalty from its Model Penal Code later that 
year.143 

103. More recently, in December 2020, nearly a hundred current and former 
elected prosecutors, Attorneys General, and law enforcement leaders in the U.S. 
published a joint statement in response to the application of the federal death penalty 
that stated: ‘Case after case has revealed that our nation’s long experiment with the 
death penalty has failed. The process is broken, implicates systemic racism and 
constitutional concerns, …. If ever there were a time to revisit this practice, that time 
is now…. It is unequally and arbitrarily applied, ineffective at improving public safety, 
and a waste of taxpayer resources; and its use presents the perilous risk of executing 

 
 
 
 
 
 
 
 
 

138 Carolyn Hoyle and Shiow-duan Hawang, Legislators’ Opinions on the Death Penalty in Taiwan (London: The 
Death Penalty Project, 2021). 
139 Ibid. 
140 Chiu Hei-Yuan, For or against abolition of the death penalty: Evidence from Taiwan, (London: The Death 
Penalty Project, 2019), edited by Roger Hood. 
141 Law Commission of India, ‘Report No. 262 – The Death Penalty’ (August 2015) <2022081670.pdf 
(s3waas.gov.in)> 214. 
142 Council of the American Law Institute, ‘Report of the Council to the Membership of the American Law 
Institute on the Matter pf the Death Penalty’ (April 2009) 
<https://www.ali.org/media/filer_public/3f/ae/3fae71f1-0b2b-4591-ae5c- 
5870ce5975c6/capital_punishment_web.pdf> 49. 
143 American Law Institute, ‘Model Penal Code’ <https://www.ali.org/publications/show/model-penal-code/>. 
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an innocent person.’144 The current U.S. President, through the Department of Justice, 
placed a moratorium on federal executions.145 

104. Existing research suggests that despite the variety of attempts to enact
processes and safeguards around the use of the discretionary imposition of the death
penalty across many different jurisdictions, some of which have been set out in this
report, arbitrariness nonetheless persists.

105. In 1972, the U.S. Supreme Court invalidated existing capital punishment
regimes in Furman v. Georgia in part due to the evidence that ‘it is inflicted
arbitrarily’.146 Other countries have followed this logic in rejecting the death penalty.
In 1995, the South African Constitutional Court in Makwanyane, in ruling the death
penalty to be unconstitutional, similarly recognised the ‘inherent risk of arbitrariness
… which makes it impossible to determine and predict which accused person guilty of
a capital offence will escape the death penalty and which will not.’147 Since then, social
science has provided further evidence to support this position.

106. At present, it appears that it would be highly unlikely that any system could be
designed which would entirely guarantee the absence of arbitrariness from every
stage of the criminal justice system in the use of the death penalty.

Professor Carolyn Hoyle, M.A., MSc., DPhil (Oxon). 
Director, Death Penalty Research Unit, 
University of Oxford, England 
11 March 2024 

144 Joint Statement by Criminal Justice and Law Enforcement Leaders in Opposition to Application of the 
Federal Death Penalty (December 2020) <https://fairandjustprosecution.org/wp- 
content/uploads/2020/12/FJP-Federal-Death-Penalty-Joint-Statement.pdf> 
145 Press Release, Attorney General Merrick B. Garland Imposes a Moratorium on Federal Executions (July 1, 
2021) <https://www.justice.gov/opa/pr/attorney-general-merrick-b-garland-imposes-moratorium-federal- 
executions-orders-review>. 
146 Furman v. Georgia 408 US 238 (1972). 
147 S v Makwanyane and Another (CCT3/94) [1995] ZACC 3. 
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