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¢ Jimmy Chia-Shin Hsu, “Right to Life”, in Oxford Handbook of Constitutional Law in Asia (Oxford: Oxford
University Press, 2023), p.2; Jimmy Chia-Shin Hsu, “Right to Life and Capital Punishment in Transnational
Judicial Dialogue”, Asian Journal of Comparative Law 16 (2021): 316.
TEABC RABAEANGTEEM 0 A EKRMFE £ 3408 R U9B 2 (202359 4) -
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Durkheim) / conscience
collective)
9
8 https://deptcrc.ccu.edu.tw/index.php?temp=news2&lang=cht °
2016 2008

9 Emile Durkheim, The Division ofLabor in Society, tr. by W.D. Halls, (London: Palgrave Macmillan, 2013, 2rd
ed.) 81; David Garland, Punishment and Modern Society (The University of Chicago Press, 1990), 29.
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F| 20 9 4G B 3% L JEBEEA 0 73 A € 32 3 K &F Norbert Elias £/ 25 &9 & + o

12 Cesare Beccaria, On Crimes and Punishments and Other Writings, ed. by Aaron Thomas, tr. Aaron Thomas
and Jeremy Parzen ( The University of Toronto Press, 2008), 51-59.
13 Immanuel Kant, “The Metaphysics of Morals”, in Practical Philosophy, ed. by Mary J. Gregor ed. (The
University of Cambridge Press, 1996), 475-476.
% Id. at472-475. (ABYIIXERALIETORE  AHEEE - EOULERT )
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1945 3] 1975 £/ > BABRZHpB T 4FAarzt+isH Y-

RTRANEOREE L EX - RIE - FRELKRBEGBRERE » B — G4
FREFRAM O LAT HILRAE S EARBRMAELSREAT 2B HE
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R ELRE A G RGBLEE P M A d K% E & (liberal nationalism) A8
A ARAFRAL AL GROMRE > TAAMER EFAALBHGHBARY
MEE o IE 4w E4RER B (Hannah Arendt)fi 3 @ T AHGEBRREGTUR > ABLHEHE
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15 Norbert Elias, The Civilizing Process (Oxford: Blackwell Publishing, 2000).
16 Tom Sorrel, “Aggravated Murder and Capital Punishment™, Journal of Applied Philosophy10, no.2 (1993):
202.
17 Lynn Hunt, Inventing Human Rights: A History (New York: W.W. Norton, 2007).
B aEiZnmiy s REAE S TR BAS - B : - FHLE 225 KE -
1% Matthew D. Mathias, “The Sacralization of the Individual: Human Rights and the Abolition of the Death
Penalty”, American Journal of Sociology 118 (2013) : 1246, 1248.
N BRARBA AT RIARGR T LR LB S Z 0 ARAE B SRRYENEE > B
o178 B 1231410 (2010510 §) - RARMSEEBREEM - A ELOROHBAE % LA
Bl LR E AR RAR R BER A TRANES  HEXRAG AR « Bl Be
WE AN BEARATRRAWELZG AR - 128 LREE AR SEEALA TRAARES URMAE
EROAERELMREEREAGLR HAEBSHARLE  ReRQOLAAREER -
2! Hannah Arendt, “The Perplexities of the Rights of Man,” in The Portable Hannah Arendl, ed. by Peter Baehr
(New York: Penguin Books, 2000), 32.
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o T 8 =R ey & g4 o £ AME T F (Universal Declaration of Human Rights )
% 39 B AL (Basic Law) S 24 % 2% 1 3> AR 1949 34 RAL
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23 1953
(Royal Commission on Capital Punishment 1949-1953)

24 1952
25
1954-1962
20
27
1954
1948
1962
- (Hannah Arendt) Eichmann&?2

A3 Atrticle 2 of European Convention on Human Rights, “Everyone's right to life shall be protected by law. No
one shall be deprived of his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law.”

24 Melvin F. Wingersky, “Report ofthe Royal Commission on Capital Punishment (1949-1953): A Review>~
Journal of Criminal Law, Criminology, and Police Science 44, no.6 (1954): 695-715.
5 The Pope Pius XII, The Moral Limits of Medical Research and Treatment: An address given September 14,
1952 by His Holiness to the First International Congress on the Histopathology of the Nervous System.
https://web.archive.org/web/20160504032129/http://www.ewtn.com/library/PAPALDOC/P12PSYCH.HTM
(accessed March 29, 2024).
2 Benjamin Stora et Francois Malye, Frangois Mitterrand et la guerre dAlgerie (Calmann-Levy, 2010).
27 Michelle M. Sharoni, “A Journey of Two Countries: A Comparative Study of the Death Penalty in Israel and
South Africa”>Hastings International "Comparative Law Review 24 (2000-2001): 258-265.
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8 X ZHTH Y512 (Adolf Eichmann ) B4 & SARA] - #b38 @ " JE o fR & 35 38 44
477 — A8 A BEELRE R A B R AR F 8B R » SF AR Fo AR e b 4R g MR SR R X
REFEZEBH F BB AEERA —AABA TR E > BBEHRRE RN R
Bl - gt R3Pdy > B E—0930d - RLBHRDIL - | B REFI LT RER
AT F RGBS RIEY —HARFRDMELA Y - BEHBRWHH T L
B e PN —EAFEEPATIRA - 2R REFIBURR AR S AMALR
2l B b EAMER S E A F B BB RE R G L e RE K
RAEMRE  — % BAVHNESRGER > B —F B LRIELRE &8
THEHER -

N BB RG] EEEFE--BAALE

BB A E RS S FARRIEA T AR A M IO BB SRR
RGBT AR @ BRI o B B E ZHBRITA D K%
FEREIHT BB | AR - R0 ATIEMY T BB ) (crueDE S 0 R &
BFBRAEHANFRRL - AAFR AR TETTH AAHNFTALE - LHEL
SR EEFERMA T ANABAF | HARBTFEENRE > LADE—ER
AWHA TR R TRE  MAAATELOERR LGS » B EGEHT
SAR B B 7 AT 4H4 B R E B &R TR e A AT o

BARBEWEX 1947 FHBwATZ > BRBEHEB KRR SERD 1948 =3 A 12

28 Hannah Arendt, Eichmann in Jerusalem (New York: Penguin Books, 2006), 279. % 4 LA L B B F
REEEY 1998 £ 2 54 (Roman Statute ) 3R BRI R R E BB G @B ¥ ayEE A TR
IR A RAR o AR 0 1998 £ 1962 F2 B IFA ST SR TRS UE » BARPLERT KIE L
Feohm o ERRAKRBLEFBEERAONTER  BEATHA > RAOF BOGMRFZ LN LR FTAEH
RFEL D E RN EAHN BB R EE R FE A LA E A - Article 80 (Non-prejudice to national
application of penalties and national laws ) ”Nothing in this Part affects the application by States of penalties
prescribed by their national law, nor the law of States which do not provide for penalties prescribed in this Part.”
BARA  FBRERAGZAMAKLAEEE  RAR AL ZA L, BLH37 T F 80 FAF A& -
P EFEENE  BRBHGBRERT R HAABZGEREA¥ RN+ F2x Hoyta i Tt (8
BAAIER) - ME > GMABH— R B AR - GEEHFIER - €4 bietF AT i 3F
% o BATABEAE  FHRFIHY > FEAFGEANBRF PO T FHLEETEEHBRALTE R
oo HEEGEGXILBELS > A TREGILEHEE B? HILRA  SURERDIRH - §RELH
#b 4 2 7 Michael Walzer ¥ K N RAMEZ S A HAZHHEFHRBH AR QEBRFELAM - &
. 15 {E A8 - Michael Walzer, “Obligation to Die for the State”, in Obligations: Essays on Disobedience,
War and Citizenship (Harvard University Press, 1970) 77-119.
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TR S B S AT FE S RFN L REREERRE 3645 - AW AIRWAL
FIEIE T —AZEE | B F 36 (AT REER S c EIRAERE AR — B

AMBES DHEEHNEARGHER LN BEMBRASIEHIE - BT
EAIEZRET LA BEER P EFRRS EEFRTZHARSER -

B R AERSERBEAEERBY ERLSW AABEMARERER
T RRBBARZI R A SA R B - | A BIRGETHEPHR T ARNE
BRATREBEEBRMmEE > | mE THERFOXMLSERER - @ AL E & HK
Fog et EB R0t 2% R CHER —RRA LR E ZH R LA AT i
P aE e SR 2 £ 3aak B 60 Al E A AR 69 1F R % mAF BRI SR EE A S o
RGERERFA —RAATHRZEARBYENRANE G > L5 RAR
HF BRI AR BRI A —BRBEREFOA S CR BB &R
Yo REEREA—HERNE G FEFREENES AR IARUELE

T AR B S EER > MBEIRBLEMRERLEATMIARE - AEETH

DA GHEARZ R RS EEHANEGTHAE W RAAFTETHAGSE
i BAFIC > AR IE S AE T MAEE R R A AT A GH T AR
B BRRAYENNRHNESLAOMAELRLS -

EFEBARSFER A COFREX BEH AN ELWHEEME T £ LR
BB 2 %A% | (cruel and unusual punishment) ) ¥ 75 7] 69 BB o pb A% 2k 91 3% 74 4%
X F1ME S A A IS L KIS0 e P HAE - M BUTASM GG ERRE £
BEt R R Bk IR b B EBIRBE AR TN " Xbd@d | A FRIZHRSTEERLR
189N %k o Weemsv. United States B R A B IR P R —ARBEANX T EEE
BUR A BISE%1% c 2B R SR E BAMAIE X EME T B (R ik
FREAABRAG LGB > MBZEFAEI AN ERE ABBIREZIT I
FAREIER - P2 L Tropv. Dulles®3 » R — ARG R ey 5 H BN

VR EGRF A 23 4 (1948 ) 3 B 12 B RGKEFIAE (HFHHE 2435191 B) - £&1EMA John
M Maki, Court and Constitution in Japan: Selected Supreme Court Decisions 1948-60 (University of
Washington Press, 1964) 156-164 4k F] ik 893 3 »
RS RF A 24 5 (1949 £) 8 A I8 BACKRAR (MFAMEI LIS 14T8F) -
32 217 US 349 (1910).
3 1d. at 378.
3 356 US 86 (1958).
12



B RBIM AR B AR ABAZBEAMNEREEEHGXEMG T RBLET &
BEE] > KA B Warrenty 4 6] T B IR U H SR L JAMAR A R AL @ 09 R
X AR E (evolvmg standards of decency ) AR E & & | A &bﬁgiﬁy%%‘? %
KRG IR R R -

#1972 % ey Furman vs. Georgia B & ¥k b » kIR A AR I B E R MARE
ARZANL RS RATHA %*?#%‘H‘l WEAEZEE mPHOER > BE
AR B M FEAAR B K&K %E.‘J‘%'éi](arbitrary and capricious) » F I F R E R TN X
HMELE AT AWEERFI - F—ERANEEEERMRE - ¥ —3%
& A% B Brennan$l Xk ® Marshall s M PIAB 3] R R LA AR LA N 0 Bp B 26
FIREAERTHELZHBEAEL Tk - MR — 3R] &4 Ak E Burger »
A% EBlackmun ~ K7k B Powell » #2 Kk B Rehnquist » #4138 & B 3% 5 & 3ok 44
B o 3 =B F B R e TR TR XIAAR R | o #EAK KUK B Brennandl Kk B
Marshall £ £ #k Fl 3R S0 AR RE iR SR AR B R R > BHA R E BRI HRKE S
Sr kA B Y 3T 35 0 3 (R AF A KR IR G S PRI AR DU SLE A @R - B =
A% B Brennan$i X % & Marshall £ 55§ R % E - #7385 8% | - AJk B Brennan
ek TRk AFAMTERERRENFEY, (LRALE
PEFRR]) 303t —AZ £ % 2B KK B Burgerig 2l R ¥ M X R AR A M E B
49 b o R EIRIR KL B Brennanty ¥ 2 - T E va o BHRAE AT YL B R E T A
K% B Marshall3g 2 B3R MARBMNAR £25) AT H—E A B & ey BUTR
RAFRTFAEED AN | Me e kR T B RKBRILER -

AR AWM FEAERR T HFREXE 0 SN B ERITHRSIE > $13TRM M Ao
TR E TEBARMEMNBSABINEETEH - 4133 HE - 2ARBH
W5 kR 1976 5 Gregg v. Georgiafit H A & F| ik o Gregg A TH289 H)R » KIEB
StewartdZ HEF X B AR S B ER > MmER T A AT FAO MY T4 (—)
SHEREER "EEMBESG X FMEE R A EARLAHBERNENALRER
FR&y | ”z%u@k IR BN TR TEEY XS E ) ML AR RER
e XA IAFHHAEEATE | VAN EETHANEAN > T oW UE
EFRFERNRGIEEAH ORI A E S EEZ R > RAOIEE AR A

3 1d. at 101.
36 Furman v. Georgia, 408 U.S. 238 (1972)
37 1d. at 392-395.
3% 1d. at 343.
3 Gregg v. Georgia, 428 U.S. 153, 174 (1976)
40 1d.
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THEAE RO XPARE » 2053 E R ok TR R AR E A > WY R B
EARBHBEAMITHEEZEZRELZ e AFUIALEYRTASIERLS
HERME (W) ZHEREBEMAETH AL T Warrent) {F 43035 - EWE AT A
PER s T E RS X AT R MA RS | BHOAREAE RAH
e Ti®E )  MEAFBRAMIARES AR L BGEEGHRTRE > AR R
HORFEREREBIME -V () 5 E RIEL KK T Brennangy L F AR E
s T BRI AR R AR EE RN REEENM TR RE
BRAE » REBRS RO FERBMBEPT - Y& SHERAE "R AT
B AL BRARRE bR GRBETANERHERER P

£~ AR EH E R UEIRE - BAR B 69 B 2 SLA TR

Yo RTAT BB S RAE SR T HBMAAARCEN LT A RRAFHRE 22
AR B BAATRB TR ARG IS - sbi A — BB LRI RS ERA L
+E R REEREFRA L b A BRABELNTFERK
M EE+EREWIGHE MR TEAFW T A GHBH X £ | (right-to-life
absolutism) © & 7 M A FE MR G BB 0 LB T AR A RS20 AT - R R AR
EHZATBRAELE L AEREEE - FBAYN  AHEEI 45X BLAK
F 4 BERBA 461650 0 R R F BIRAM EGH R F =R R L6y R#HE ] EAL ?
HREH XK > BN LR B RBHRARE WS - FRES WA
Mm@t BB EREHMALE L Bt KPMCERDBRHNERE L
BITEAR LB RORE - ARAR  RAATEAM L - FIBL - $RAHEE
SEHAGRBRIBE HHERBFEAMBRIRE L LR - BEFHELE
BEESEEEILEAMABE > 2R TE L OBAIEIERME > UBNEFRAL
HERSHERTFRONRBREAZHE - H2BET 55 1R19F — L AH#
2 BN T ERARBE RGBT R - MG ERMHIEE & T8
HEEBAEKE T AR GBI - (233 b UBRR D B8 S A 6 5 R 14T

4 Id. at 175.

42 1d.

¥ 1d. at 173.

4 1d. at 175,

4 1d. at 183,

RSP EEREHERERAE BmLE RS9 8 LY 0 A& X% 8y Samuel Moyn © Samuel

Moyn, The Last Utopia: Human Rights in History (Harvard University Press, 2010); Samuel Moyn, Christian

Human Rights (The University of Pennsylvania Press, 2015). b4} 3% 4 - X £ &) Mary Ann Glendon, 4

World Made New: Eleanor Roosevelt and the Universal Declaration of Human Rights, (New York: Random

House, 2001); # % & & &4 K28y Seth D. Kaplan, Human Rights in Thick and Thin Societies: Universality
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Wt o Bk 0 &AL B SRR A BB BB AT AT -

BLEMBBRESAN > N+t~ LT ERMYERM G E L S0 8B 0
BB NG ~ A SRR RSB 2 UBONR B E R EMIEH > AU E
THERATHIL AR ST T B/ RO ) RIAOA BB L REB R A AL
EXALHBEBAET T - TR RBRBHET B BEERBE TR - A peyisd
BEME?RTHBERORBTARBHAGTIARTAABEL? ERZAME?

BHBEEB?HBABANMARHAE M EAREOARAETRM4E 2 R2H
XACABB A% VXA B &R B9 3B ? 4o R A2 JEM B35 A0 b S Bp 36 E B SRR o
ARECERUHEGE R R IILBERADNEEETHE?

EARERNREILE RBAAB ARG - REFR R EIRAGFLEERYER - X2
%+ (Albert Camus) # 1957 B2 2 L ey piseih X " Braa ;__ég% &
(Reflections on the Guillotine): 4T 547 ° BB X FE R R ¥ FLAIGF B A S BITHH
P EAGMHAE R FSHNME  REABRBRMNAXRKETHES - #H%UY’:‘
TRFZBELEBOBRE WX ERETHBER GBI DGR LIRE - £
s bX P o R AR T AN A R 3R 4E 7R B (law of retaliation) &4 ZE FH 35 3E 2
% B — AR SRR E RBRALTE  TAAZEZWbER » UK
WEERGEANEE  TFTERAM P2 RAERBRFH T T KA
5% | (the final frontier) » 4. & R EFHHHFAY - MR AZTCEREFTE
B4 RAEVT DA R 0 L JAME E BN B UL IR B R AT B 0 -

(*)%WW%%Mﬁ&%ﬁ@%%¢~E#m£%?ﬁi§%mﬂof%%ﬂ
EEAHELERAREGRE  ERHEREHAL " EH | (sacred body) sy 4t &
B HERANBRREBZIAZ N A ERE LREA LS %%%ﬂi%ﬂ

without Uniformity (Cambridge University Press, 2018); Daniel J. Elazar, “How Present Conceptions of Human

Rights Shape the Protection of Rights in the United States”, in Old Rights and New, ed. by Robert A. Licht

(Washington D.C.: AEI Press, 1993).

YV EERXL TRE AL —FN BRANARAFHMS - FARRE RBELZLE ALY

RAREL D PRESULHEARAFTES > 436 BHRERNE > =38 (1992 &) -

B FBaA ARG BRI o U FRBRERNRE - AT BRARANE S 0 7 RERIE

W EE o FwaHn 0 FANRE ) BREAN D FRERIER AL H AN BEMER  FARES

2R > # ISHE > 201459 B - B 207 > 215-221 -

49 Albert Camus, “Reflections on the Guillotine”, in Resistance, Rebellion, and Death, tr. by Justine O’Brien,

(The Modern Library, 1963) 168.

30 “No fact, no reasoning can bring together those who think that a chance must always be left to the vilest of

men and those who consider that chance illusory. But it is perhaps possible, on that final frontier, to go beyond

the long opposition between partisans and adversaries of the death penalty by weighing the advisability of that

penalty today, and in Europe.” Id.

TURRANMORETRENES 2 F 0 BHREWEHMLGRATS T HH, cBAERATES
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BoEEANFRARISHHE  HARB AR SHLAHRES /5 LFALAK
BRBEHWEH -AKAm AZFFREREOCE&SEMBIL MR EES LR
R R ER > M 8%k E FH A -

(D) BPEHEGABRL ELIHAA > AMEABTHELATROGEZHERLE
RER - THEERREAETER AT ERSE AN EEARENEHEEAR
1B SRR BB R TR FE - £IHEEEOFEZHFPET > B2 H
m%Wﬁ%%%%lé%%i#@mm&Fﬂﬁﬁzm’é%#%% L IRAE R
HAEABHRE B> RALABRIELT ERPUTHRA - 2

(,)Mﬁ@%% ERE - REMN BB - b L 094 SR ARE A SEA
HWEE "TAABHNEEZ RAFEZLNHAT, - H—EARFTLZEEN &
HaREFHEAS . FRe— 54 d EQ%HT/KQ'JEL%}H Al RIS A
MAEHTERE > B2 A e 4 B 4 A 7 oY k8 (reasoned pessimism) ¥ » Af
HONER RS

wFBemty > TUE-—FHBEHRETEER: (—) ARAMNEEENERY
TRAEBREEEX > BHAABRAFIEATFELOTHYE AL FEEMEYH
A ZIER S (BEARERME R THEEMN) » OCRIEBLOETFIEAN
B ERGLE T o BB RHE > PUTHEMNETHEREPERAEEHER
FPHERTAT > UAFLBEHA L&A EF - AT A B4R > BILEBEZ T4 -
CREANTEHA LT NERZEH > AARELT G NBEEZE » AMZLT
FERGT RS TR > ERBIA EFABEABFF| T UL NRZEER -

(=) F2RABBFAREHEZHE " #4  (make amends/réparer) £ 3¢ #3697 4
Mo B ARREORBEHRMUBOBS  ARAEFOREEBAREFZ 6
Fofg o AR AMMMAT RGO EF BALTHERIBAILGEE
ey AEARCHEAEE  AAEMEALSEZHA LS > ME EFORE
Bl A EHE M mEH BRI R EFEBE T REFATHFRIME ?

AR EBREM AU ARG ITAR T LR ERITRE 2L FH 20
ARG FEAR BB 0 5T AEME o

B BE 2 AR 4F  JERR SRR eh5E ALK -
2 Supra note 49, at 171-172.
3 1d. at 169.
3 1d. at 170.
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(Z) TERREHEEFRENABRRAEZNRLBEE 57 %A THIAR
MEB THEAFRA-RABRINRHOAS RERIBEHMT - ... %

REAORNAREHEAETRA—HRTESRN | FERBEE EFTATHE

MEERD - HEAIBMALTETIENLARIEEAANERELNEN?
R T ARERON B AR oY > R IT AR > OF o B B4 2 X Karl Jaspers 814 42 i 735

#y T LS 2 R 7 (metaphysical guilt)> - F-38 A & 5 84 75 RAR RIS A HAY £

"B % (original sin)# & &9 WASALRR AR o 33 AR K AT T A=) 2] B Au ] 25 o FALER 2

EHRAGEREFHRE G "R G FER AR EEESHE

BiE - BRMEAFALCLERENAE (MALREBERERSATHRAMAM A
f2)  EFLREBEHRARRAR TS (R eHERG—ES8E  KiLE8 A

) ey hR--—-B Al 2t & A R EHIMKELE RBRRAFRALAEHOT R

To TATHEA AAARET | BB BIEUAA LR CE LR G2
Fha s T AEHEGRETY  RAARLH FEN

TR e X A AN ) BB R ABRR E B K - v L — T HBUE
AR BAHIBAZAECTFROENA Al - (—) BREREEHE
SR 3 2% Samuel Moyn IR Z( i drde > BB AMEBRBRAF —RAF =
RYRARBZH - FREHLBAZ BHIBAFUASRAM T TLAFIAZ—R
EHYLZREHEE (Jacque Maritain) K& I H G HEHEBRUR EH A K
R RABRAFEBERGOAMERE  DHIUABRERALE I R BABEEER
HEH (MMRREEE) PR B BHMES T R EH AN E R | (Christian
personalism) » sb B A A BA RN EBEEHRELAMRERORFTEEHREE
% (Christian Democracy) » £BRMN X ZBR RETR EN EE - MARFHREHER
EXEERP OB THOREAHAZAMNZI MR RERTEHEMER L GH -
Ao AEHREEXZABNSCBBB T FBRE > 2 TN HHREH > £
T SCHR P - QB THEEWRER - Moyn R ¢ " £32] 1970 FRAIAM B
BB BB LR F LM —EFE e FE - KB A E & (Christian
personalism) & A UK 89 4 AL - AR MR BN A REBBEELEZ P - | B
E b AR RIZ RS 0 CREERE -

3 1d. at 169,
36 Karl Jaspers, The Question of German Guilt, tr. by E.B. Ashton ( Fordham University Press, 2000) 65,
57 Maria Gigliola Di Renzo Villata, “Cesara Beccaria (1738-1794)”, in Law and the Christian Tradition in Italy:
The Legacy of the Great Jurists, ed. by Orazio Condorelli and Rafael Domingo (New York: Routledge, 2021)
331-347.
% Samuel Moyn, “The Human Person and the Reformulation of Conservatism”, in Christian Human Rights,
(University of Pennsylvania Press, 2015) 100.
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HEIEAE R 0 RATRTT SCE B AT B £ B A B B AT AR AR S O &M A 4e 45 SRR -
BRI BE RALARHAE R L — AR R R BN
BRABEEEFNARBAR "  AEHREEZRLEBRMEGRE > PREF — 1@
RrEA R L BB A % B " RBLMEAE &, (expressive individualism) EF - 4+
BRI > BAA EEHE R - sbhe A E(autonomy) kb R B ERT
WA X BARERSEEWMERENERT B RR0EEY EAGY -
18 S BRUR R AR BN R T 0 B B AL Y B4R BT LA R A5 B A 0 {2
t+FRREE EEBE RN EARRERIUAAABARERITE e
AR £ %2 2@ A ERFR MY -

(=) A8BEE ARERESEARBRAMESNEZHT A+ 2R u
MG EEBRA AL EEEG RS > BT RN LG BA AR LAY

BR 2 LEFBHLESREF % o BRSHEERL AE K EF S T OE0E
RSAFT BEELBES T ZREKALE —HREE R Fnird
Flo B RBMR EHEH MBI LY EE > LIBH —EBMAE L EBAE > BT
UERE—HR - F_HRDEFHREAFNELH4E T - BABRRABRELY
FBER AR B4 > RIEFILRATUS B L EH LR RSB ARN - MEBLEAR
AEBEZOBRBA RGBT tbio E@iRiBe 1953 FHBAREAELE T
RARGVEET TR BN S R EAE SR SN - K> BB
BEAFILRR LA RAAEARGZAR AR FHRARERTHAGEROE
U AE o Rl MRARERIE kA T ATHBH ER ) WA -

(=) 1973 # £ B W 48 5% &k TR ok Roe v. Wade 13 18 81 85 4% 89 5 & T8 6 #E 0 ]
Fo RBRT SR BRE LM ESWE R - BHEER > MHT ﬁi%’[%’[@l«l&ﬂﬁ?}‘éﬁ
RFRENEEZHNAEGTHRORERE - RAREHR TR E I FEIIFAM
BREREHEBRRHLERAFEG —RBG LS {/\EE;‘EJ(consmtent ethics of life)%? -
BEARBBAEEZGHMAOR EHEGHE  SHRBHLEGHORE RS
R R A PHORERE K ET R ARSI R Z ] 5 6y R - &

39 Pippa Norris and Ronald Inglehart, Sacred and Secular, Religion and Politics World Wide (Cambridge
University Press, 2011, 2" ed.)
CHBARRAMBMAEE > BHEBEALRBETES  BEKN  RELHR - BEGR KB HILE
2 R R EE AR ALTE) AR E & B A - Robert N. Bellah et al., Habits of the Heart: Individualism and
Commitment in American Life (University of California Press, 2008) 34.
! Bronwyn Leebaw, “The Politics of Impartial Activism: Humanitarianism and Human Rights,”
Perspectives on Politics Perspectives 5, no. 2 (2007): 223-38.
%2 Joseph Cardinal Bernardin, Consistent Ethic of Life (New York: Sheed & Ward, 1988).
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Zb o M ABRMSUEBEEH - R L Ak > XX B AAMN I HEET
R REHBEGELE Y BOGABHHRRAERZNERE SRR €
RTAEMHBHE Z0ER -

NS APHBH IR EEELES—-HEREER

BTATERRY A0 HABHERLRMER CEEM AT - RBUNERE
HER2 IS > P REBE R mAREE B RABEAEGEN @ AT ET >
BMAREROCRFR ME—LEPREBROEREZRERL LG AMNE RIE
BEBFARMEE EEREL A BB RREFTESLS  ERRASAZI %
BLISGRE QIE G TA ~ IR BEITR B R B EEER e Rih > BRRayH A
FRLL R B4 R & IE BIEIETR 1995 4 & State v. Makwanyane and another #| 7 89 %
WhHoe WHAEETHAMAFREE - $— dIERBERETHER MR
PoomFRMEH AR RARARE E LG Bk B RS aE R
REBRBRBRRIG2 1% > HIERBEGALT IR LIZNEE - F - HIERM
EAL LAERIEEH BAHFTERZIBAGRS  BILRKSHAH G2
LEHF O BMAABHELEFZREAMGAIGRL - Rf > AT A » B
HYUBZEORARRABELRER RIbSBEBAHES R HIEREEIGHES
AMAFENHE  AEHHAEGONBLERERECEEER - £= > LX%8E
Ry —EAEHBRALE AhEREGVMGRE T HEERAL L
"EREFEAFEE  ABOINASL AL BN | B - &I 1993 £ 008K Bk
ME "B R E &g | (National Unity and Reconciliation) # % # & 80 > st Ei% §
AABARIDE 0 ABARIRA - BEARIE MG ubuntu BA LM EZ B M TR BT AR
HFo B ORI R FERRARERER - AEHOBELFRHAREHIE
ENGEBEHAERNGIEAAAMELEE GHELBR Y BLEFHL LAY
AP #hgm o Mt fo B A E TR EBA B IG > BET &Ik
BokiRREAIE T RSB WAk -

63 Agata Fijalkowski, “Abolition of the Death Penalty in Central and Eastern Europe”, Tilburg Foreign Law
Review 9 (2001): 62.
“HREE HRRF BREFHETOLGRAEAN > RANKRER 1345 R T276 (2002 F
6A) -
O RMRBEE AALBRARAR b AEXML B 82 (2005 F) -
66 B k3 B 116~
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A By HIEEREARGA " ERRHEERRG TSRS, > BE T AMEY
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WMABATEENEL > REMEEZ S Lo R e R RS BEE - dIEERER
#3E M B %3 & (African National Congress) K % a9 5 2 AL Z L L
PLABAE - 3E Bh A R M BRI A 4 /% Ak ' Chalskalson 3] i g9:@ B £ F oo 7
FEGaENM | - HERRETRA > EHERBOHFLBRIIMEF] L 7
B2 RRAREA AN LEE > HIEERERALBRREAMNT BN R
BRI > Bt LB R EEFELER "Hm /AT AR -

AL TR > & B AR AN 2R B 0 B REUFIR B 8A B T A
R 693 - B R a2 2 B AT R E ey o L B R A
AEFEEZAENE LS TR EBEHER R URLEAHF T Loysrasc Rkt
BN B R o B ETRAE BIEFHEE - B B A KE R 4018 T TRk AHH A
A FEAC T 5 i fr] R Lo B R AR A AR AR TR MARE AL T T T M0 89 4T~
o B AREAE  LBEARTRRGEFE LR R TERGER BE 4
FEA AR T R T By A S PR R AR EHEA - ) PERERE
Reh T AR R MIAECEIHENMTRSERLEY > A FMIAHEARZ
REBEREASEZ ERZ A ML EER -

&I BiEER W BIE N ko B 2B K2 Brennan £ Furman R B ER ¥ A7
PRy ZEHE - R E T AT X8 Furman % » X’k 'E Brennan 1
G Kk B Burger % ] 84 R 85457 238 A A Makwanyane % » W BTFR 0 KIEE

67 State v Makwanyane (CCT3/94) [1995] para.105.
68 1d. at para. 97.
6 1d. at para.102, 106,
70 1d. at para. 129-130.
" 1d. at para. 131.
2 1d. at para.127.
3 1d. at para.127.
™ 1d.
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FEAE Makwanyane Z4k R &) | BTAZ & - ¥R HER R - ZRB AR SER
G REE Burger & Furman & > W AR EREFREA N RE ¢

"RER G AAE R SRR E AR T EB BB AR —AEA S
MO PAARNEBOMAT R WwRE RGBT BHROHERZE > M E RKEH
FLI B AR 1E > FrAPT Bl AR T LA B K B 3R B B HA 4 ) S L 4 ) S Y bh stk A
M o R BRAHIERIGH IR WEE T EH &AM L 20 F 69 H B4 A
PAHMMEMR  RFEH 10 A ERBEEIEL S EANERIEETEFH
WEHR - FFE EEH ALER J&ffﬂiﬂﬂd 21 %Hifx» ERFIEIC B o 4o R BUR
TREEH A RR N Y EHE AR BRI E TR - AR e ST ARAE R " PR A
HEFORAE | 78R > KA M»%ri%dﬂ%ﬁﬁ%a‘aéééﬁ PlAAR EARHKREE
EVEAEE X E S RIAHEREENEE - |

WERELEET Gregg RH R B E% ¥ LR RS ERAE SR T A 0
RALEMBANAAZZEHNELRE ROERALERE REESFLH > 47
MENEERE (BRI FL/ARE > A AR R FMITERIR > R &
BABI A ) o sboh o MEERMHEALRAEST TR T RS E Y L ETH
o sb— B]R2 A #&¢ Isaac Ehrlich & 1970 SR & JRFE B2 % 5 5 £ SR A M4/ B &
Ezp 7 @BERFANRFLRETM G FEHMEBRA B G FH > mibk
20 £ EREH G XBRARFE R, o WLH — A A B AR AOR R AR A SURRR ST 3
BEFERATRER ERBELEFHR - T ERE LA AR AR AR Y
WARERE LA %m%%%ﬁﬁ’Eﬁiwoﬁﬁﬂm%ﬁk%éﬁoﬁ%’
—EEEFIAEL A2 R AECR AR R AT A GBS 7 RHAE AT T 8
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FE A P Hb R T F T AE B A BLE: c B A LA - BEASER ~ 30 &£

3 Furman v. Georgia, 408 U.S. 238,395 (1972)
76 % B Isaac Ehrlich, “The Deterrent Effect of Capital Punishment: A Question of Life and Death”, American
Economic Review 65 (1975): 397-417; Isaac Ehrlich, “Capital Punishment and Deterrence: Some Further
Thoughts and Additional Evidence”, Journal of Political Economy 85 (1977) 741-788; Isaac Ehrlich & Joel
Gibbons, “On the Measurement of the Deterrent Effect of Capital Punishment and the Theory of Deterrence”,
Journal of Legal Studies 6 (1977) :35-50.
77 Aaron Chalfin & Justin McCrary, “Criminal Deterrence: A Review of the Literature”, Journal of Economic
Literature 55 (2017) :28-29.
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CEZREMANR > MEEHRELHNBHERARAMEE CHERAFRRYG - ®

FESL R HIAE Y > EHBRELRS 1I04F4BRE D TREBFELLSBITEFE
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EAX P HE R T BEFRANFL - B E st > B RBRAEHEZT 64 LA ]
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BT ZAZREAMNALFEE  BHEMALREEANFLELTREXLER
IR XA Blim FRAIL ~ BT S ANBEHL T FAERAL - VTR
st PIREAR  BARAEILFHLM > £E 4 FLLpRA?

BT TR B EIAAA ) AT SR 0 LA AT R RS SR © Jacob Bronsther,
“Long-term Incarceration and the Moral Limits of Punishment”, Cardozo Law Review 41 (2020): 2369.
79 22-1(A) KCCR 36, 2008Hun-Ka23, February 25, 2010 (hereinafter KCC 2008Hun-Ka23). B £k T
B X EEAT M B kPR T 3 ¢ https://english. ccourt.go.kr/site/eng/main.do. A F 5] i 2 B A& A
T #E pdf BT FFE R BHT -
80 Kuk Cho, “Death Penalty in Korea: From Unofficial Moratorium to Abolition?”, Asian Journal of
Comparative Law 3 (2008): 8-20.
81 David Johnson & Franklin Zimring, The Next Frontier: National Development, Political change, and the
Death Penalty in Asia (Oxford University Press 2009) 174-188.
82 Amnesty International, ‘Death Sentences and Executions Report (2015)° <https://www.

amnesty.org/en/latest/research/2016/04/death-sentences-executions-2015/> 2016 4 5 B 14 B#| & -
8 Kuk Cho, “Death Penalty in Korea: From Unofficial Moratorium to Abolition?” Asian Journal of
Comparative Law 3 (2008): 18-20.
8 Byung-Sun Cho, “South Korea’s Changing Capital Punishment Policy: The Road from de facto to Formal
Abolition” Punishment and Society 10 (2008): 171, 191.
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% 2 B BT RIE > TR RE ARG ERMS 0 BIHERRAHEE
WREA LT » AFE AR R BHEIAREZL DA GHE — %ﬁﬁﬁm
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WE S ik B W 0 B R EATRE RS -

BI B REGALIZRR  RELBEMEN I 6T REAE S FEAZ
AR o RRFENA —F BHREEIEYE > A FZRBEET T 0§
RAARGFARISEBE RO ER LR ALEAF - PE—F > ZFEHFL
SHEBRANEFELE EHIRBEENRE o §HFEFAARBRZIEERER
K ERBAEHRRFTABENME B ETRIBREBTHIF &
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BETOS_EAREHEA T AN EAZRTAEMEATEERA
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FEHATHEILZAENE > BARFEHNELAZREER ZRE
REREERTHBATEMEAR TARER AR BEALHRTEL ~ R4
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R, (Objektformel) - & & FHIF AR EE - B8 K> HAKES
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ABEEEREHENZFE  ROBARERFBRLRAAB Y - Lo &
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BEARFEHA MM mZ R BRIAREREZAKEBE  FELERHE
FoEHBMAZTERE; (=) AXHAR I AZFIUAAZIIA - ¥
EAe AR EBE Y B ANEHNALGAREAREZIER A
oLk mAR  BAEITAEGR ERPEARC - EBHAG BHE
BN AR 0 BIGEEA RS BN BB EBBRILAZAUA
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BB  HRGUABORERRFRARGELE  AREEENTEH

25



BIATIE T » AFUMEEIL s b EEM T FE > UTHLEEH TSR
%’E#’“&& CHERE A (FBPR AN F R EE) - @-K ’ 51\%#7&51\%:‘
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L (RATHR) B R EBRANERA BRAHF
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R ZEHP Bl THRA RS THEAG, ~ THE/MRME ) 0 —4
#ﬁu&i’lk&wkm’l%&%ﬁiééﬂ & o TFBpsbR AR
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ERANELSHHIRR I ERETE S5 RAER "R, DIAREER
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ME AR E "RF, 5 (=) FEAMLBAS T FE T FAMAEE
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2. "HARERS £ TEAMBERA | ey A

BRI THRAABERA ) ke RRRERBN EH 0 K RFET UK
— AR E TR o TR BN RHERM IR ERRY = T RBM
AMERR | B —RorR L AHIETHAEE > FHhddadg o B
BEWAEEH Tohk ) RER MR, BRANENRGE  RE—EER
BBREBHERETRME - b T4l A &8 | ER — AR
BB EN AARE S IR AREAREHREZEHLE  BE
=T LA A% R B B9 BT AR 0 BR R $E M R IT SAde AT 3 AR — AR PR e
REFM I o AR REH - SFEAZ K Tz dwfaiEn - R
R R BRI

A > REEZNILFARR > SEREFEAMBERBZAH > BALGR
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RMARETEBETE SSI SMET R BEMKREEHFEIFHBREE 7
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MEREHEEFTERE YU BRABEMNER2EEE X% RE-A
Mo ER—BBREMICHRERMNEHXE > 2005 £ 0 B 399-400) - B
HI AR R AMRARBRB 2N AR R LT AN AHH
(deontology) » 4wk & A H & REE B AR > MmIEANA @B ER
K7 - LHEL > SRS ANBHAER > RARERBIEERBIAEMN -~ ]
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REZHEHRRR > BRRERIE - Bk RIEQERBYTELRZAML
BRERNERAS  ARBELE THBRMLE ) PRl B EMITH
B R R IF S o A > BABH MG X 0 BIEEKRF BE WAL
BIEZTHRA - tAEEBRET  Aaid TERLCTRYB M ERE
7t & B sm#] 22 (Marchese Beccaria) ( Immanuel Kant, The Metaphysics of
Morals, in: Mary J. Gregor (ed.), Practical philosophy (Cambridge: Cambridge
University Press, 1996), pp. 475-476) B0 A B A2 BREREXSE L
HEZBRRBR(RTRMERZN)  ERFE AMAEZRAMTF
RERATHRRITERZ BB FRZLEE - JARBEROAERET
ATl R WAE R A LA IR F M T fE 23R AT

BRRBHRBIAMLCERTHENLT ¢ (—) R¥HBEAER > B AHEAMTE
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£ HBEAH "& 4S5 (kategorische Imperativ/ categorical imperative)
3 TRISTE BB R AR EES  EIRABER 0 E TR RIRAAA
ABFHRIAFB®T | wREZANEHC - ABERAHETEEE
BETHR 5 (Z) BERERLRFAMNT X MMA - HA T F4/F
ERA ) THERHRR S RABEGRT AL NEZ ERAAFNRAA
B AR R/FERR > ERGRFREZEGIEM — A - .
AR ARBITIORITA  RAMARLA TS L B BHER -
(w) e AR BR 0 T FARE LA - A AR A T AA AR
Hbey 3 7 XAEF MR ERWER - BRTZ MRS LBEAERLE
T ZHEFARLN c RARMEEZTFEERLELAER LB R
A LBAERARAFR  FRBPERPE -, 0 (R) BMNEEBAHR
Bl > SRR RERAMEE R - A F LR R AMERTS R BY AR 0 AEAT T AR R
BN AL R AR LR R > RRITEXMNARGELAM -
N) ERERNERTEHEY D "4 AT LERBENRNEXTE
FEER > B AR — R RO R A AL @ AR X AT AR R B F R AR 0 4T
R EAI Lo AT AT R R R AL T LML eRE R
REBM M eRR AR RN S RE  THEERTERHER -
( Immanuel Kant, The Metaphysics of Morals, in: Mary J. Gregor (ed.),
Practical Philosophy (Cambridge: Cambridge University Press, 1996), pp. 472-
475)
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R ARRERGER  BREBRGELAERAT  CEZBEALSE
RFATHALERESTR > ABOEPREMAEZ R G REBEPELE
R E O RMAkETHANEZ BARERS Z0B»N 13 (deserve/desert)
BEM s L FAEBRFETRAF  FET L BRIAZATURR
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AEBFHEERSTY  BIEMIAABAEAR o  —BEELEHEGSE 0 BAFR
%o BFIRERE TRFE, c —REAFERER - FREEHA ThE
ERREEMER > RMAELRELET BTN, - £8 FHHEERL T
TETRAFRE > BATREAHE ) TMARATAITA A FeyEARAH -
TR S RAEATR - BRS T AR THEABRATY  BEXAME
JEF R bR AT T R B -

5. ARERBHE R

BRABERZTERINEBEFERBBEARBARERLETHA - E18
EIRIESF HAEBIEH - RFFRE A B A KRB A BRI SR A
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WHARBRGARE - AHE? RA TR, AAHE T ER | B2
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KeAadhb &MBFR T 2R HE TsR/AEE ) R THE/ME, W
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TR "IE, cBMREERERA ARG EIEHME T TN
o (BAEBATE T MR AS R RIS MRA ST A B AT
A dwEEE - | GW.F. Hegel, Hegel’s Philosophy of Right 246 (T. Knox
trans., Oxford University Press, 1942)(1821).)
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ARABERAORE - BRERBAARAEY  EXARER  TFTAHENE
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(5 9
33-34)
hard determinism)

CS.Lewis
(C S.Lewis,The Humanitarian
Theory of Punishment, The Twentieth Century: An Australian Quarterly Review,
3(3), 5-12.)
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B REHA R A B RTURE  FREFBEME - (%K JohnRawls 7
£ wAHh K% B0 ¥ % K Robert Nozick Bkt TEEZEE R, » WA
JEFH 7T fE & 1B % P AT A2 © (Robert Nozick, Philosophical Explanations 376-378
(1981))
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Ko mMAOIEITHAAGEZRAKE (REENES -~ BTG EK) URE
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