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1 Constitution Court, S v Makwanyane and Another (CCT3/94) [1995], para.88-89, "Public opinion may have
some relevance to the enquiry, but in itself, it is no substitute for the duty vested in the Courts to interpret the
Constitution and to uphold its provisions without fear or favour.... By the same token the issue of the
constitutionality Df capital punishinent cannot be referred to a referendum, in which a majority view would
prevail over the wishes of any minority. The very reason for establishing the new legal order, and for vesting
the power ofjudicial review of all legislation in the courts, was to protect the rights of minorities and others
who cannot protect their rights adequately through the democratic process. Those who are entitled to claim this
protection include the social outcasts and marginalised people of our society. It is only if there is a willingness
to protect the worst and the weakest amongst us, that all of us can be secure that our own rights will be protected.
[89]This Court cannot allow itself to be diverted from its duty to act as an independent arbiter of the
Constitution by making choices on the basis that they will find favour with the public.”

2 Constitutional Court Decision 23/1990, ZLINSZKY, J. concurring, states, "The Constitutional Court, however,
does not hunt for popularity among the members of society; its only competence is to ensure the hannony and
eonstitutionality of legal system deprivation of life by the State is forbiddeii even according to the strict
text of our Constitution and may not be justified by the constitutional principles of criminal law either”

3 Constitutiona] Court Decision 2371990, SOLYOM, P, concurring, states, Tin terms of the above framework, the
decision of the Constitutional Court is deliberately subjective and tied to history: even if the Constitutional
Court proclaims absolute values, it reveals their meaning in the given period; and its decision, for example, in
the questions of capital pimishxnent or abortioru should not lay claim to eternity. The Constitutional Court's
image of man. choice of philosophy and conception of ajudge's duty are all subjective features. That is why it
is desirable for the Constitutional Court to consider the contemporary international approach to capital
punishment as an objective criterion; the evaluation ofthis subject already belongs to the Constitutional Court's
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No

one is more or less worthy of life.)

realm of permissible political engagement."

Constitutional Court Decision 23/1990, "The Constitutional Court found that the provisions in the Criminal
Code concerning capital punishment and the quoted related regulations came into conflict with the prohibition
against the limitation of the essential contents of the right to life and human dignity. The provisions relating to
the deprivation of life and human dignity by capital punishment not only impose a limitation upon the essential
meaning of the fundamental right to life and human dignity, but also allows for the entire and irreparable
elimination of life and human dignity or of the right ensuring these. Therefore, the Constitutional Court
established the unconstitutionality of these provisions and declared them null and void."
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5 Constitutional Court Decision 23/1990, SOLYOM, P. concurring, states, "The right to equal dignity must ensure,
in union with the right to life, that differently 'valued' bare lives are not to be treated differently in a legal sense.
No one is more or less worthy of life. Because of equal dignity, the life and human dignity of a cripple and
someone morally criminal are equally untouchable. Human dignity is shared by every human being, no matter
to what extent the possibility of human achievement he or she has accomplished and the reason therefor. As a
result of the unity of the rights to life and dignity, not only is everybody equal in death; but the equality of lives
is also guaranteed by dignity."

6 Constitutional Court Decision 23/1990, SOLYOM, P. concurring, states, "This right concerns the undivided
and complete man - while all other rights regulate abstract "roles” or partial aspects. (Even personal rights
concern only those with average, "normal” sensibility.) The right to life and dignity, as the basis of man's legal
status, is the most personal and most general at the same time. The other rights may be limited, then restored;
their withdrawal may only be partial also because their limitation does not preclude the prevalence of other
rights. Several rights may be taken away entirely, then granted again. The ultimate limit of their withdrawal is
exactly the right of man to life and dignity (which does not mean that reaching this ultimate limit would be
constitutional in all cases)."

7 Constitutional Court, No.2/98, HHuman life and dignity constitute the integrity of a personality and they denote
the essence of an individual. Life and dignity are inalienable properties of an individual, therefore, they may
not be treated separately. The innate human rights are innate opportunities of an individual which ensure his
human dignity in the spheres of social life. They constitute that minimum that starting point from which all
the other rights are developed and supplemented, and which constitute the values unquestionably recognised
by the international community."



10

n

12

14

*

( 1995 51v er

(CCT3/94) 39

567 603

8 Constitutional Court, N0.2/98, MAs noted above, the right to life is an innate right of every individual. It is

indivisible. Either there is life, or there is not life. Either the accused may be deprived of his life or not by a
court sentence. In the latter case another punishment is given. After imposition of the death penalty and upon
the execution, a human life is ceased. Alongside, the innate right to life of that individual which is protected
by the norm of the Constitution is denied."

Constitution Court, S v Makwanyane and Another (CCT3/94) [1995], para.84, "Section 8, the counterpart of
section 33 of our Constitution, provides that laws shall not impose any limitations on the essential content of
fundamental rights. According to the finding of the Court, capital punishment imposed a limitation on the
essential content of the fundamental rights to life and human dignity, eliminating them irretrievably. As such it
was unconstitutional. Two factors are stressed in the judgment of the Court. First the relationship between
the rights of life and dignity, and the upportance of these rights taken together. Secondly, the absolute
nature of these two rights taken together. Together they are the source of all other rights™ Other rights
may be limited- and may even be withdrawn and then granted again, but their iiltimate limit is to be
found in the preservatioR of the twin rights of life and dignity. These twin rights are the essential content
of all rights under the Constitution. Take them away, and all other rights cease. | will deal later with the
requirement of our Constitution that a right shall not be limited in ways which negate its essential content. For
the present purposes it is sufficient to point to the fact that the Hungarian Court held capital punishment to be
unconstitutional on the grounds that it is inconsistent with the right to life and the right to dignity."
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T7 Gregg v. Georgia, 428 U.S. 153 (1976), at 230 (Brennan, J., dissenting), "The fatal constitutional infirmity in
the punishment of death is that it treats 'members of the human race as nonhumans, as objects to be toyed with
and discarded. [It is] thus inconsistent with the fundamental premise of the Clause that even the vilest criminal
remains a human being possessed of common human dignity."1See also, Furman v. Geo?\gia, 408 U.S. 238 (1972),
at 296, where Brennan, J., concurring, states, "The country has debated whether a society for which the dignity
of the individual is the supreme value can, without a fundamental inconsistency, follow the practice of
deliberately putting some of its members to death.” (W 50

49213
Ww3-10

042356175



10

20

person)

(arbitrary deprivation oflife) 6 1
( 6 1
6 right to life)
( A .Chaskalson 1995 b51v
awdm” er(CCT3/94) 39
18
Harry Andrew Blackmun V. —
51

B Constitution Court, S v Makwanyane and Another (CCT3/94) [1995], para.48, "The argument that the
imposition of the death sentence under section 277 is arbitrary and capricious does not, however, end there. It
also focuses on what is alleged to be the arbitrariness inherent in the application of section 277 in practice. Of
the thousands of persons put on trial for murder, only a very small percentage are sentenced to death by a trial
court, and ofthose, a large number escape the ultimate penalty on appeal.77 At every stage of the process there
is an element of chance. The outcome may be dependent upon factors such as the way the case is investigated
by the police, the way the case is presented by the prosecutor, how effectively the accused is defended, the
personality and particular attitude to capital punishment of the trial judge and, if the matter goes on appeal, the
particular judges who are selected to hear the case. Race78 and poverty are also alleged to be factors."
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19 Callins v. Collins,510 U.S. 1141 (1994), at 1129 (Blackmun, J., dissenting), "[e]xperience has taught us that
the constitutional goal of eliminating arbitrariness and discrimination from the administration of death, see
Furman v. Georgia, supra, can never be achieved without compromising an equally essential component of
fundamental fairness - individualized sentencing."

Callins v. Collins,510 U.S. 1141 (1994), at 1130 (Blackmun, J., dissenting),M'[i]t is virtually self-evident to
me now that no combination ofprocedural rules or substantive regulations ever can save the death penalty from
its inherent constitutional deficiencies. The basic question - does the system accurately and consistently
determine which defendants 'deserve* to die? - cannot be answered in the affirmative.”

Callins v. Collins,5\Q U.S. 1141 (1994), at 1131 (Blackmun, J.5dissenting), ta]lthough most of the public
seems to desire, and the Constitution appears to permit, the penalty of death, it surely is beyond dispute that if
the death penalty cannot be administered consistently and rationally, it must not be administered at all."

A Constitution Court, S v Makwanyane andAnother (CCT3/94) [1995], para. 164, "However, the consequences of
the death sentence, as a form of punishment, differ so radically from any other sentence that the death sentence
differs not only in degree but also in substance from any other form of punishment. A sentence which preserves
life differs incomparably from one which obliterates life. The executed person has, in fact, "lost the right to
have rights.” 12 In this sense the death sentence is unique and the dimension and consequences of arbitrariness
in its imposition differ fundamentally from the dimension and consequences of arbitrariness in the imposition
ofany other punishment."

2L Constitutional Court Decision 23/1990, SOLYOM, P. concurring, states,” Tims, capital punishment is
arbitrary not because it limits the essential content of the right to life bttt because the rights to iife and
dignity - due to their tharacteristics - are naturally milimitable. That is why the modification of Art. 8(2)
and (3) ofthe Constitution by Act XL of 1990 was not necessary to render capital punishment unconstitutional.
When Art. 8(3) of the Constitution still allowed limitation upon the exercise of a fundamental right 'if it was
required for the security of the state, internal order, public security, public health, public morality or for the
protection of other people's fundamental rights and freedom/ the terra ‘arbitrariness' in Art. 54(1) of the
Constitution could not be construed to allow capital punishment if imposed on the basis of legal proceedings -
i.e., non-arbitrarily. Capital punishment was unconstitutional even at that time because, in terms of the rights
to life and dignity, the possibility of any kind of limitation on any basis, has theoretically been precluded."
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2 Justice Stewart's concurring opinion, Furman v. Georgia, 408 U.S. 238, 308 (1972).

3B Justice Marshall's concurring opinion, Furman v. Georgia, 408 U.S. 238, 343-345 (1972).

3 Justice Marshall's concurring opinion Furman v. Georgia, 408 U.S. 238, 333 (1972).

3P Anthony Walsh & Virginia L. Hatch, Capital Punishment, Retribution, and Emotion: An Evolutionary
Perspective, 21(2) New CRIMINALL. Rev. 267, 283 (2018).

14



(2)

# 36
(3)
1972 Furman
Brennan
873
e
(1)
38
39
36 ’ 15 2014
9 235

37 Justice Brennan's concurring opinion, Furman v. Georgia, 408 U.S. 238, 304-305 (1972).
3S ’ 15 2014 9 151
69 )

P Michael L. Radelet, The Incremental Retributive Impact ofa Death Sentence Over Life Without Parole, 49(4)
UniversityofMichiganJ.L. Reform 795, 802 (fn39), 813(2016).( 70



10

11

12

13

14

15

16

17

18

19

20

(2)

4Q
014
42
43
(3)
i
m 44
(4)
45
Brennan Furman
50 46 ; 1976 Gregg V. Georgia
( Gregg Marshall

4 David VanDrunen, Natural Law, the Lex Talionis, and the Power ofthe Sword, 2(3) LIBERTY UNIVERSITY L.
REV. 945 (2008) . ( 71 )

41 15 2014 9 153

42 C 2012 M

43 ABDORRAHMAN BOROUMAND FOUNDATION, LEX TALIONIS AN ANCIENT PRINCIPLE LIMITING CAPITAL
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4 Justice Brennan's concurring opinion, Furman v. Georgia, 408 U.S. 238, 303-304 (1972).

& Goran Duus-Otterstrom, Do Offenders Deserve Proportionate Punishments?, 15 CRIMINAL LAW & PHILOSOPHY
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