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1930 1940 federal
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(secret wartime committees of New Y ork)
(executives) summarily remove) dangerous
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Mountain Boys)

See ge«era//>>  See afao John Hatsel 1
Precedents of Proceedings in the House of Commons 77-90, 217-24, 300-06 (1796) Richard
Wooddeson A Systematical View of the Laws of England 621-26 (1792).
2B See Steilen, supra note 26, at 892.
2 Cummings v. Missouri, 71 U.S. 27 (1867).
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EHEFREH N HIfEZ ER BN H SR AT C B L2 & A -

HAO s AFERTE T ohae M iviass il 2R A FIDER A EE N W
FTEny B3E R B M = - LG E e E B H A BAREIE ) 1Y
U - met% o BEFCEsn A — DA - BEEIR AP IDANEIE R - TR
BETDASEENERE b MElEd | IDAHERE A BRI E A > -
FEZRA SERE B = P BRI ot 2 1% RETEES R A TFAL A A G LR =R
FlETEReE -

M2 AEARFED B R EAGEE R FIDEN R4 BB ST AR
NaE BEmakFins @it BAEEEEA RARSIMEESE L
D > FERE—HR S IDEFNIRIAR 5 B IR A P R AR S Stk RN
SR DU BT NS EEARE A A T 1 B R FIDAMNID A AE
BN MRS E R G % S AR AL AR Z 25 - 1E M Nixon
v. General Services Administration T2 ITHIDA FHEEAE - D& MBERZEE B
A A R S AR S RE AR AR -

RS b2 B 7 S B S i = A B A R S A (Sl A B AT Ao e TR a8 Ry vl
DAEmapi LU N EERG

3 See Wilson C. Freeman, Huawei v. United States: The Bill of Attainder Clause and Huawei’s
Lawsuit Against the United States, CONGRESSIONAL RESEARCH SERVICE, 2-3 (March 14, 2019).
REZT T > EIE T FESE ) (history) BRZZ > B A | EILAEE L FIBRERIRRAT ey ]
B FIOSEH ~ R~ ERETMI QU - DA > FE Cummings ZEH BFR IR IRE] 5 2K
& " Theetabs, (functionaltest) -~ DIBRZESG " 2P FUEFTR T2 &IE - A& H A H
IR BERSTE ) ~ &t > AU " Eht& , (motivations ) BRZZEIARIE(E TOXIBREIE SR IIDAH]
B > RS G ER ] B -

3 Id, at 3. EIREEEHSEE T T BIUEERERE | (encroaching on the judicial function) ©
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Bt HIERARANHESIRE > ERELE TIRRRES] | (illegal
punishment)* » JRENEE 1F 77K PR e (MG - Bl B & A vy ~ H (B EERE
=2 WA ZHEEAREN Eay - AR SV ERE - WRAFIDEANTE
HHE > ZHEA RS - [ - FIEREACRFE R IDEERVEIHIER > Al

EVAHHER (dueprocess ) (R FAT TECERFIHVENHIME AT - EHESER
R A AR BRI NR Ay ~ Al MERE® - BT
TEREHYE > (LRI FEREAIRE T - BN T RE 2 2SS AR e ailE > JF Al EIE
A EIERHREBRRE (gratuitous privilege) FERYY » T2 - FEZRIEFIBRER K
Myt oRis T SRS P ER IR REEL i (TIIRREA) i - ROTTECEF e
TG BLRRENIEIOAR - SAE R E R A LI R E PRz M -

HAR O FF b #I SR AR LB =04 ERTAESKE H Y > 254 HAE
IR A E ST (classification ) MY TR - 3T SR PG S FHEEAC N &

S RE A DARR ET] » LA 3 5 g 77 i s TT AR 25 B e v R B T UK

S - SREERGIAFHEN S B0 EEBRANES R A ER MG
ALLEEEEN AT - HLEIERAIEN T2 SRR T EET -
TEEERE LAY EARAE SR E - 2RI HIBE R a2y | RS, - R
LN BB RERZ G IR — - BRSNS > EEB R e AT
1977 £F-Rijit Nixon ZHJFIFHIRLAAT - SR A " HE T2, (originalism) B
"DigeTF , (functionalism) 7 54 o FFHE FFRITGE Tk © £ H#IEREF R
FRFT AR RIS > H AR ERRHY R DU ASE - 37 H )8 1% e 45 AR R A
(corruption of blood ) » [RFyiE F2RE S FERHISR S IV BB TEL - (30 - 25
Raoul Berger BIF0 5y - 28 (L HIEBREFI IR &3 - 2B AR T B HI B s 2
(Founding Period ) FTR#ENTEE 247 - JREN T 28 1R #IERERIBRCN 0 3 20

3 See Selective Serv. Sys. v. Minn. Pub. Interest Research Grp., 468 U.S. 841, 852 (1984); Nixon, 433
U.S. at 478. BEFEE (EH BRGNS RARGE R EWNE SN - see, e.g., Michael P. Lehmann, The
Bill of Attainder Doctrine: A Survey of the Decisional Law, 5 HASTINGS CONST. L.Q. 767 (1978);
Anthony Dick, The Substance of Punishment Under the Bill of Attainder Clause, 63 STAN. L. REV. 1177
(2011).

37 See Nixon, 433 U.S. at 472. See also Dick, supra note 36, at 1181, 1196.

3% See Dick, supra note 36, at 1198, 1204.

3 See Douds, 339 U.S. at 390. See also Dick, id. at 1194, 1197, 1205-1206.

40 See also id. at 1205-1206.

4 See id. at 1177,1181; Raoul Berger, Bills of Attainder: A Study of Amendment by the Court, 63
CORNELL L. REV. 355, 356 (1978).
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SUSEESEN IR B E A% e 2 B RERT] | * o Berger #E—20F5HL + NLEIREILIHINY
Fasl s FER% BN A e T 25 1 T RO S1{6RK ,( bills of pains and penalties)
HHERE A a2 8 AZE I #EBRER iy E FEEIN - #45 2 » Burger F5REEIY
T EHFEBAEE - FEREARE A MDA e R AS B T AR SERER]
HIPEVE » WIEE R s (- o IR SRy Y > RIS A S -

bPutE=ETE T HEE > ANE0] BFS United States v. Lovett i={EH Black AJE
BT EER AR » A fE Frankfurter JOEE BRI HAE R FFH LS -
Frankfurter A0EE BT AAE RIGL  BREER IS AHTEE R LS
FFEER - BRI (BRI EM IS A ES AR » 2 H SRR
o W EEIREEANHIEE T S 28I 2 70 - NI » T EEE DR HRE
R Je DA B AP 25 1L 2 A AR UM ZE A T =0 287 Tel e o E B RE i B B RS
HIE - I EEFE AR FAVROE - FLAR ST HIERERER -

¥ IR EFREATER © 2R b FISREAIRRE AT Y T R &, - AMER
PRETEAHEY - M52 DR ERERNRESINCRER » [EZEUAN RFE
AT 2B S - B BB RS E AR o B — 5k - DUREE
For PR UM (E A ERY 7 305

42 See Berger, supra note 41, at 355, 356; Dick, supra note 36, at 1177, 1181.

43 See Dick, supra note 36, at 1177, 1183-1190.

4 Lovett, 328 U.S. at 303.

4 Id. at 321 (Frankfurter, J., concurring). See also Thomas B. Griffith, Note, Beyond Process: A
Substantive Rationale for the Bill of Attainder Clause, 70 VA. L. REV. 475, 485 (1984) (“Justice
Frankfurter’s historical approach to the bill of attainder clause commanded a Supreme Court majority
for roughly twenty years after Lovett.””) See also Harrison A. Newman, Corporations Under the Bill of
Attainder Clause, 69 DUKE L. J. 923, 932 (2020).

O OREEEAETROHEERNHEFINER - R « RERET NI AN ER
28 1 R ERRAT B0 - [N R 28 L HBREFIRA A B R E RS AR SN LAUE T - A -
AHRAY L HE ARSI (C H BRI Ry B R DA Er 7 CHE A 5B DA 2B 2T )
THUR ELEEH - TEREREE T A NP TE ] Frankfurter A0E B HY R E# - AT R B
1 « See Douds, 339 U.S. at 382, Garner v. Bd. of Pub. Works, 341 U.S. 716 (1951), Flemming v. Nestor,
363 U.S. 603 (1960), Communist Party of the United States v. Subversive Activities Control Bd., 367
U.S. 1(1961).

AT H— FIEAC M EE 3 By John Hart Ely. See Comment, The Bounds of Legislative Specification: A
Suggested Approach to the Bill of Attainder Clause, 72 YALE L.J. 330, 359-60 (1962) (stating that “the
right-privilege dichotomy must be rejected” as inconsistent with the underlying rationale of the Bill of
Attainder Clause).

¥ See id.

¥ ST BT > (B4R John Hart Ely _FAl#$3%5Y Yale Law Journal A5 - Ely 1E3% 5
HEl R R HEREAIR R S E S - B R PR I A E TR B AR SR T RE 1 T A
¥ - Ely £55 - FEZIERE ) iy A 2R (E s M 10% - HAEERAE e
TRt H T 2 i St - BRI ETR - R BT Warren XIEBEFT LY Brown i ZEH]
HE R, - See United States v. Brown, 381 U.S. 437 (1965).



21

T S5 R UREREAE (functional test) Fw7 « M—T735 TR » {EHEI0
EIENERIRBREREAKE Bl 1 DAGTIM R A A E BB kB S DASN
HITDAHEY - A e H e s LMY EA TEH Y - SERAF RIS HRETE -
AFERNFIRRES - RN B E B i B B ERR A Z Hfr » 2870 » 1
BRIEZ T ENE  sDEHIIN S @ St — A BEREEEERIDAHEY - thit
OEEWH - R S E ARSI ENEHERN RIte A g B RS S -
G BRI S APt W LA R IDER R EA ' B0, M (retrospective )
B T IRIE B (retributive) - ERHET RFILEE G BERSIIFERVEELE -
MEZ  AFER ARSI E T B SN ET R AR - A R8RS
PEERIRE » Ao > BRI A s AT e (% B HA R 2 DA B [EDE M 5
HRIEEE - (E BB R A REEEE ([ F B RE TP T TN S AR © £ United
States v. Brown® 2 {E#[ H » B F i s A e BB A 8 SRR SR EAT #RIE

(retribution ) FYHIETIER] - € " BEET ) AYEDHAEIR ] DL FE ¥R & (retribution )
A (rehabilitation) ~ M (deterrence ) ~ TEFS (prevention) FHEEFALN o
55Ky S5 R AE A LE (motivational test) 5w o Hb— 17355k
TEZ A G ERC S (E BB DA 2 & & SRR B R E ARG i B B
TREHREE - A - BAsaiK - B HA Rk > SRR R e ARl ARA T H)
B B 0 DBTE 1A BA R SR E B RS i B B (RS 2 UG E R B
HYELAG HETREAE - TSR > PR NS 5K B 28 A A BUABUE T FIEUE
EENERT AR - AR AR TR TS » HEw B[S T ABIE AR & o]
AR -

WAL - 75 B SRR F e rmn AR HI R R 5 28 (- rI B RE RPN T AR ST
TEFTF o AKPIE G ETEER R S % Y 1977 47 > WEEATILHT Nivon ZEH]
e R TS (R T SRR R S AT R SRR R B AT SR £
=BRGP ByHBrEE « — 2R RZEAETACE » gl B AFIDE
EARNEFENERTESICT © e HEAE - il R RS EE
78 T IEFT N S AR (type) FURRS - BUEAES (severity) » SHH]

30 See Douds, 339 U.S. at 414.

31 See Brown, 381 U.S. at 437.

52 See Brown, 381 U.S. at 458. See also Harrison A. Newman, Corporations Under the Bill of Attainder
Clause, 69 DUKE L. J. 923, 934 (2020).

33 See Dick, supra note 36, at 1191-1192,

3 See Dick, supra note 36, at 1192,
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55
ferv.6\h. v. Mk n.

fatere  eyearcA Grp.%6
57

AMCCommMmCartonyv.FCCB3

SBC Communications 1996 59
20 ATE&T
Bell Operating Companies BOCs)
Mxon v.Genera/ Servicey
BOCs

CMmm/ngy v. M AyoMr/

BOCs

BOCs AT&T

BOCs

% Id.

% 468 U.S. 841 (1984).

57 See, e.g., SBC Communications v. FCC, 154 F.3d 226 (1st Cir. 1998); ACORN v. United States, 618
F.3d 125 (2nd Cir. 2010); Kaspersky Lab, Inc. v. DHS, 909 F.3d 446 (D.C. Cir. 2018).

3B 154 F.3d 226 (5th Cir. 1998).

P 1996 Telecommunications Act Sections 271-275 of the Telecommunications Act of 1996. See also
Jerry Kang, Communications Law and Policy Cases and Materials 676 (3rd ed., 2009).
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How o BeflEs —alm BafEEAE ACORN v. United States®®i2A{[E 2010 G-HYH]
SR A R SR I R ERE R RaRI AT o B2 FIR AT Ry > R R S
I FISHAL ACORN & ANViEEE)S - BEr EAUSEIEN ST - DODAFEE
IO APAEEREE HEEAER - iyl @4E 2010 /Y the 2010 Consolidated
Appropriations Act H » JEEIEEHHHERF ACORN FrEH " 7 S i ~ /0 5] K ORI
BE0E o TCHE A B Wl B 0 PAFERR - [EIHG o BE—17A B #OK Government
Accountability Office \/HEHTH 1 ACORN # = EAUBISAY R A & HwliBh - LUk
E P E R TR - AEZ AR B RO AGeE Y ¢ AR A AT
M=K PR ik RFIDEATNELRS] - WAERKEE - Hit 0k
Pt AR AR S SR BRI PR R A . » AT A F I AP FORMIERE G (E A - (EEAER
BB F A B 52 - A RERUESAIRR ST 2 o B A TR PR
& 10 B2 S P RTINS R B B 2 1% - CRBeth 550 1 A aEEZ R
GE AT A TERBUM A S b G SRR RS » 5k 2 P YDA AT TIZE B
BT = @ EZE AR A HEY 2 RS - 1% (RS T EA SR TS|
AAEEHEACE - MDA AR » IEEA AT ACORN & " JE4L | > IfF
B ETDEFFREE FH T RV ERE | o (AE  ZOABILE - FHbE/DEE(E
ILEFFTSERRNER, - WA DU SR E AT T BT EE | ©!

BEAN > R — A EE SRR I e ER AR 2018 AR - a1,
(IS B « 15 Kaspersky Lab, Inc. v. DHSS[ASI S  [F 45 Ry U (REEAT 58
My pS 24/ H] Kaspersky Lab 2RV H] - sZdFaAPREKYH B2 E the National
Defense Authorization Act for Fiscal Year 2017 (E[1" 2017 B BCAEE BIFGIZFEE |)
SHEFRENGEN - M2 - RPN CEE FBUMEEER Kaspersky Lab i
RN E PR TThERE ~ WAgFIIRTE > Rt ERMB I TR AFRUEREN
L EHEREA R T - B AR AR E RN AR R 1 eaiAi s
% > BERIF5H, 0 47 Nixon v. General Services Administration FTETTH) =3 (H
5% FlEiEEd - Y - BRI Re RS - b —AUANABTEL - R

%0 618 F.3d 125 (2d Cir. 2010).

6l See Freeman supra note 34, at 3. But see Akhil Reed Amar, Attainders and Amendment 2: Romer’s
Rightness, 95 MICH. L. REV. 203,210 (1996) (“Without the nonattainder principle, the legislature could
simply single out its enemies — or the politically unpopular — and condemn them for who they are, or
for what they have done in the past and can no longer change.”).

2909 F.3d 446 (2018).

83 See Freeman supra note 34, at 3.

4 1d.
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REMEARER  PRICHIRHE  FERZ SR RAE N HEE R F IDAAE MR N &
FRELf] | 2 T A EERE | (disproportionate or exceedingly specific)®® » N iEFREH
ARRELHIBGR R E - iR L B[ - # R AR SRR -

B JABEfEH 0 5k Kaspersky Lab i@ N\ EME @ HNEE C&IERER
PRV E B S0 R REEETA TR = BT~ RIRA% - naE G/
PERA SRS S Yo Bt - AEA L - JEBefa L - fr TSy - B e LS
PERAHY4ERS 5Bk Kaspersky Lab ;2 A\ EH A4 » FrkBINmIER — S
PHTHISIE - THAEEEMNE  AEAKY AR - ZUEIRF AT gE Tt
B R [T 75 TRl R P B L S 2 - A ! AFHEREE | (precisely calibrated )
Z 1B HGE AL - TT0E DUFR S o8 3 52 F P A b B A A » B ] i et i g -
(] A7 R S A B El 7y - AR L HRERKE Kaspersky Lab i@ 52 /3 SR Z2HYE
B Cummings N1 Lovert FHEF Ez = A HIRIeH - LU& 77 » F6 T Kaspersky Lab
ERNEWAEAJEAMAZ FENHAN > tH¥EH - Kaspersky Lab jZ52/\H]
ER—FmEE W AIBRI A ENE » JEbeadfy B E S S A TR R
= WA e DIERCE B R E L i AR (| S SR A sk T A4 A A TR R 51
B rEERRE b R AE S ORI A P B EEEHE - 2L
AR IDERARSMEE - UH AR AR AP TDES AT R M E o R
Mz A2 FIRE] - RIE > {6 R SRS BAIEI T RENILESR, - %P2
fEHIR -

(4) BEGHAFHESERATENRKZER

ER LU AEE R AR R s EREI AP RUENS - M 2R
RUE Z E IR P BB BISURIM S - BRI R AT B T RN FE b HI SR
{ERKH M 28 At A SR T LABE AE S TR AE SRl (Rl AR 25 LE R
FITEERRE] > PRI - gt DU b eiE B SR AR I RIEI = E -
IS > ARELEEMRBIZE 2 0 ~ 55 8 REE 5 THREE 14 RAUE - AEf TEbE MakidE s
FE e G TR AN TSR e R T e M B AH B e 7y U 2 ERE T30 Iy 2)
REMEF BN - AR LT oy I hlf R A > WG AU S AR O IIREZ AL

6 Id.
% Id., at 4.
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Ry - SEAERBY 8 (525 5 THMEARE ' A e LB A w8l BUE Z i FEaH & Fr H
LB M AIERYZ A E AN HAEEVUE H AR A S R T M E |
B2 It AREE R TEEED #Hh R e E R R EE b
L8 e R B e B | /5 4 e £ S | 90 3 k= OO = ST )
HUTRY e » SR A SRS S IRTRES AR 2 - HIBRR 3 R BURF BB i 25
TR ~ AT sUHB) S TR FTE S E R - R 2 > S S AT TR RS &
Fu R SRR 2 EU AR IS RE A SR 1 HIBTAVRE /) > Sl e S R Ty
B A B B YR T IR, » ST P R B 2 AR (1 5~ WA 7 ) -
J5lE ] DAFE e ] AR P T P PR R SOM T T OB RE R G » DRI T SR R e e VR
R PRIECRIE ) oy ST IR 387

0 F 2 R ATLRA Y BRI E EEE I HI SRR R BRI iR
fes 2 73> DAR S E IR B 2 S AR Fr frls 2 BRI BRI S 28 1k
EIRNTEE P s ABIFLIA & [ B2 i 7 N2 PRl 7 (R ET AR © S0
DIAE T ARG M - s B S DUR S SR E M iR e > iR i 2 B
BRI RR e 2 by - AR AR S A RER M - WSS AE i (O Y B RS
2 BRI R ORISR R N - Ja BRI R R ZE B A P T 2 &
F SN AR o B H Y S2RR oy N e e e i i I SR P R e oy AR

T EAReaT - ZOREEERERIETE - ATl > REE R RER - 2L EHIE
B FEEA s RO DA A e i T DI ES 82 iR o NS RER] >
[11] B B B S S AR H AR 7 22 -

B HEERGIS | REAETIIDAHEZ > V5 T Rddd R BB -
MFERHS S AAZR VAN SRS Z I > BB A R R T
a0 DR EEAIES | o I BRI SRR E L B PRA oA R ERR
oy SELERDIZ P RUE - Mam gl B 1% H RGBSR - 39 B ER Si)
ZEFE  BEDEEEE RS (E R S B 2P AR e R B
SR © [N > DARISCZ i Akl > S RBIFIIAHEY > BEABHIGE R 7
IBCE AN PRETFERE . DBRRFECE » I BB EHEAIESR » (RN ITA
B ERIPRGTTL A A B T ()0 > AT S e (R B i S 8 P - i
HADFSC PR PR » SRS B - Bt e R [T RS -
A B - WhiH - THE SRR a0 H Y - BRI - B EER R i (e () 2 P e 1
AP B RR ET ©
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B RO E R R E IR EEEIDE

AFE TR AR R SEREI N RSB 2 AR H Ve VR R EHIZ0E
EIFRREVSM ZE - 35V E 2 R A R A BRIP4 P8 R s i
PIRHEEEER > gt —IDAHANIIDRG OIS - ERPIILIFER AL (E % -

FEREZFIDER L2 B E » FREFBIR G - RIIETT RFUIRFTAE -
2 o BEFEIDEZ ZE L TR o TR AE S B0 P Ay e oy b 3 A
BREMVER - IR BORIDEAFERZET TR | MBS ) 9 - 111
IEZ AL JIRE T MEGEME e R R RREIZEOR ) - B2 TDEB SR
EZ NBER S RIS MIA SRR EZ NS Bfg s irk > il
ISP IARERURT T SRR Z A TR - e R oy TR R B R ERS - 45
DU FL % - L HEBRAE AT AR B B REi a2 o> BN BRI F A 2 25k A1)
BRBEZE Z IDEFA] > FUAHREZ S S R R Bihg ™ -

PRI > BRIEZ AN - I A R ee R FTal — e May (20fE T EZAH#EE )
A B EARBEE R R A i - BFLH F IR AR LB ANER W
(B ZE T EES AR R A YR SO 5 - 1 A S ER &5 5
BEABEBE ARSI - [EI0F BRI EHE 2 RS 11 R A ] 20 2 s o I AR A -
H Py B B At R SA A S - St A e 2 M ARG5S (F
By PO i R an Y E A -

AEER R R [CEERPINIER 5 ACE - N Z KR 7 B H TSR
ELUEN R FHIEORGIFRIES ARSI - (1545 A 7 B A A BT
ST MR s RO GRS - DR - (bRl B - B DURFSE A R
(e P e A0 ELRG (B ZE A VU - ELOR - B{disd e (R AR A A | - E0EE
A2 SR A AR HR - BT AR (A ZE R TR B2 - (e R R R AR B GER -
AR PR AR 2 SR -

® 2R B HEIDEZEIE - IDETR IR (—) A EERHEE 29 B H 9(2005) -
© 2R B AT > TH H 580 (2015) -

0 BRI o BOEERRESR 0 8 W0 615 (2015) -

TETARR I - 2 REELUE - T EEARRE L ) (FRBREIREAFR ? — HSECE R KIS E
U R R | B EF% - BRI > 43 & 21 > H 238 DU (2017) -
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REam ) [EIZAE S 5 B DB PR R B EhRe il oy BCE A R HoAE ) (B2
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(DLF i e B 1 DU ZE MR BU AT 20 MR R SR ) oo SR RIS o

RN AN SN I o = D ¥ e s = R [ Ml = i VO SR = i
AR ~ DUF B RGP N0 A T TR T T B S ST~ A et
A A AT AZE 1 R > R R e Ry 7 Al RElt: - SR > IR
Bt SR B L M S8 R e N EREE RS SR 7 IR » it i RE 2 M S BT
P N\ fa AR {EN - SFEIEREREIR - JCHE - 4 TROORE | B
> ARIARGRITAHE Rt TR R 7 B - (R TR o A D) HA R o SR 7 R LG
—RiE - R - A SZRHE MO AR ) o SRR E P FEEE - DU
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siEe — NS ZEIDE  REREIT AR - [Hls > R REE AR i =
JVA R LSRR IE— D518 > A8 e B R R 7 DU — A58 A

BEAEERERFRR Z EERIA

FRRE - WK E MR I Y S R M DA - Eo B 520
SRAT BB TR e 2 11 BB R 55 VU S I A2 - T AR THEL PR DT AR 2 A
FE AR ERBER EEERZ ST MR E R BRI
SR R TEGE R BA R B G E RIERE R E AN ERCUE 3 REODERR
FETTHASS 17 RS RIDAGSEH RS - ANDAB I TElR & 1R (E RS
B H AR - R ELDR R PO 2 A R PR B B 15 o AR LR el
BE R — AERSRI DA R EE BN AHRIE - SHEEZIDE > B

7 F2EAREERERCEI TR AT - B LT -
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1977 Mwn
private bills) 76
legitimate classes ofone) 77

78

798 Jm . Commc’

81

82

’ Wxonv.Genera/

7 Private Bill
433 U.S. at 472. Dick, wpra note 36, at 1178.
77
class of one) K/ age / owforooA: v. O/ecA 2000
rational basis)
owforooA: v. OfecA, 528 U.S. 562 (2000). Engquist v. Oregon Department of Agriculture
2008
See

Engquist v. Oregon Department o/ Ayriculture, 553 U.S. 591 (2008).
78

See GoWeergv. Zellj,
397 U.S. 254, 261 (1970)(

Thomas C. Grey, TAe
Disintegration o/Property, inNomos XXII: Property 69, 81 (J. Roland Pennock & John W.
Chapman eds., 1980). See also Dick, supra note 36, at 1203.
M See Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 325 (1867). See also Dick, supra note 36, at
1196.
& Douds, 339 U.S. at 414.
8 Id. at 390.
& Flemming v. Nestor, 363 U.S. 603, 611 (1960).
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NIY5yHE ) (class of one) » {EBTAFGRES - EEIEAEE RS A5
REZEFERFB RGBS 14 T S RERTRIRITE R - B EENE
BRI 14 RAVEE 1 ApRUE T INBURE M BB B E AR - SRR
TPEERRE Y - FREORE ERYERRE T EED T EEE Y o tRUEBUMNE
PRI - BRI B o @8 A AR E SRR R - (B2
TEEEE AL b P E R T R DA R 55 AR RS A BB A B A i
o ZEEWHEERNE T (ERERHE - SR HEE - N E R IR
ZEEERBIRCOUE 14 - AMEE R —EIRGR - Bl s Abefie/ b LU
ok Ry EENBUMEEETEY - —E T 1 1954 47 > tiglE Brown v. Board
of Education [—HPRHER DA% BFS R = A A R G AR B 8 F 7 5 IR Rk

B 2 INBUR R B PR A 2= A B Y T 22 2SS -

M ORE NSRS TN S - BEUNEIDEAE BT " — A3, (class
of one) - [ HAZFIZRFE BMASEEE - BA " #5758, (suspect class)
AR - SR SR T A TR BN - GRS Ea Ay - 052
BEEEFTIREY T ke 20 A EATRNEE FOMNE A BB A% - F
BUNBOTES  DAREE 0 ST 2 R R AR BRI i e A A e B = A S A
TR E AN - MM B R P I ESEE T Y 7 80 Bk A
BB A T2 B R EARE S R RS E AL RN EBUNEOTES

8 Dick, supra note 36, at 1194,

8 1U.S. CoNsT. amend. XIV, § 1.

8 See Plyler v. Doe, 457 U.S. 202, 216 (1982); Romer v. Evans, 517 U.S. 620, 631-32 (1996).
%Nicole Richter, A Standard for "Class of One" Claims Under the Equal Protection Clause of the
Fourteenth Amendment: Protecting Victims of Non-Class Based Discrimination From Vindictive State
Action, 35 VAL. U. L, REv. 197, 199 (2000).

87 See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW 526 (1997).

8 Brown v. Board of Education, 347 U.S. 483, 495 (1954).

8 See Richter, supra note 86, at 206.

90 See CHEMERINSKY, supra note 87, at 550.

1 See City of Clebume v. Cleburne Living Cir., 473 U.S. 432, 440 (1985).

92 See Examining Bd. v. Flores de Olero, 426U.8.572, 606(1976); Sugarman v. Dougall, 413 US. 634,
647 (1973); Graham v. Richardson, 403 U.S. 365, 371-72 (1971).

93 See See CHEMERINSKY, supra note 87, at 550.

9 See United States v. Virginia, 518 U.S. 515, 531 (1996); J.E.B. v. Alabama ex rel. T.B., 511 U.S.
127,135 (1994); Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724-25 (1982); Craig v. Boren,
429 U.S. 190, 197 (1976)

9 See Clarkv. Jeter, 486 U.S. 456, 461 (1988); Mills v. Habluetzel, 456 U.S. 91,99 (1982); Lalli v. Lalli,
439 U.S. 259, 265-66 (1978).

% See Richter, supra note 86, at 208.
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B+ e B4 AHRE 47 %8 (social and economic classifications ) *7H¥ » BEEE =)
B2 BR AU SRR 2 A ER MR R A AR o

TR T A, (classofone) - AHIFTEL » BAEAFILE 5SS
FrEEAEERR R - TR R = AR RS T — A8, BRTHE
Village of Willowbrook v. Olech®™ 2 HEFR " ILEZNBUMEN » S BAHE
B (rational basis) > &ESHEMRE B ABBIRE B2 RFFE | 29 > IF Engquist
v. Oregon Department of Agriculture' F R[5 H (KB P ERERK (equal
protection clause) » FIRHAFIDEEFENIFE - WIS T IEFEELL, E
oo AEBENER R o M EEHEPIFEODEENER - LR EEA
GEEGFISHEEHIH Y (rational basis ) » 17 HSHAIDAH IR HFEE 2 M &
HERASEME - SRR » A R B AR B R R IR A o T - B
o rE R R ZE P70k - PR S i e s M s e BB B8\ Ry 7= Rl Ry 48 42 38
O PR R AN, - S ER SR B E SRS T -

B 2L I HERERBREK o ATTHRSS N - SR F R mn AR Y HR AR -
W RBFIDEEET T — AN o BRI R SUARAT 1977 44y Nixon
v. General Services Administration [,—H[RPEIFEHE © GRATDEF BB 2 F 1T
EHENE BT HEE4R Richard Nixon » {2 B AT A H EHHRERTEHS 220 A P YA
10 SR AT PRK T 2By ' A 2 (B A R R R A [H B AL Stevens AEE A
fath : R Ry Aidast Nixon {8 8| 2 b 34 B 22 e & SRl B2 Rt —%+
RHVBEREER R BT - B LUEELHIE R P AL EE A5+ Nixon » #f
T Nixon ZE7HI{LAELEA[EMIEE - sl E B AR TAE4 B2 R « 1

97 City of Cleburne, 473 U.S. at 440; New Orleans v. Dukes, 427 U.S. 297,303 (1980); Vance v. Bradley,
440 U.S. 93, 97 (1979); Cleburne, 473 U.S. at 446; Bowers v. Hardwick, 478 U.S. 186, 190-96 (1986),
Romer v. Evans, 517 U.S. 620, 631-32 (1996).

%8 See Richter, supra note 86, at 209.

% See Olech, 528 U.S. at 562.

100 Jd. at 564.

101 See Engquist, 553 U.S. 591 (2008).

192 See Griffin Industries, Inc. v. Irvin, 496 F.3d 1189, 1199-1210 (1 1th Cir. 2007); McDonald v. Village
of Winnetka, 371 F.3d 992, 1001-09 (7th Cir. 2004).

103 Club Italia, 470 F.3d at 298 (6th Cir. 2006) (“government action amounts to a constitutional violation
only if it ‘is so unrelated to the achievement of any combination of legitimate purposes that the court can
only conclude that the government’s actions were irrational”); RJB Properties, Inc. v. Bd. of Ed. of the
City of Chicago, 468 F.3d 1005, 1010 (7th Cir. 2006)

104 433 U.S. at 425.

19 RISESE B EHE ARG M E HARRANUE - EIESRESEG T DURA B FAA B RIIEZ - (B1E
Nixon #&EFANZEAKFIZE 1% - EEIEIE R ERRZAR] Presidential Recordings and Materials



33

B IR AR ZHIAE4E Nixon » (R > TDAF RS HIREA S (calling)
[MIEEHH{E A (the person ) [l Z B ZE AL » BRiILZ 41 3% A RHT Stevens
AOEE!7E Blackmun ASEE T EFTHE H A IA (S B R A HIFREH ¢+ LA Nixon
HUESAT-H] b Firds A= IR BE P AR A B (M — R PRA I S IRAE » B P s Y 21
FIDE » EEFY Nixon H{TARLRE— A - 1A KA Eoph B AR EN B AR AR BIERE]
(EAEss - b -EZ MDA EE M - 1A S E R A T A A AR A R

N

% » SRS BEIE - MEASREIRI L EAEH Ely W &OREL IR &RER]
oK EEBE R F RESE = 00k > EAE FAE R IR T AR LR  ZR110 > M5
BRI EANIRUE RSB Bg e AR A B S A AR # A U
S B aS RN © TLOAIRRE AT DA G T KIEHER] ) B T AT ) AU T o B
[BFRMWENIDE - 52 ZIEFEREARAFAE T - B2l 0 r KR
HREHRL LR AR RER IR - FIE R e i | BEery A
H ELEHRA ZERE - IERR AN - AERE R - SRR A B AR L HI SR ok

VAR RER S A - HAS e T RO AR - A EAE
Foo sHER CE G R RBUE A - ST T e ~ H s ER T LIEE > st
R IR FEREAPRRO L E AR R > ok 7 &R ~ 5B =
FEMSEREETRIRE - B3 W AEEREw - BB EENNIRERRZ
% AreE — PPl e BAe iz > B 28 A BT TR EE &
EHE - 57 Eff bR EREAIRGCZ B R > BRI TR AR SR
RAHEAEPT - HRIEE > FORPIEREEE T B ME A BREE R - it R g R AR hIrE
PERAFIERIRE - (AR TEURBAATRE B BN TR RVRRFERE 1 - FlL > fi5e
A~ H I AR B RS P LR A pRaE s B AN > A28 1E H SRR
VAR ORECT - WA AVE AR E A E - BiAEE AR R bR s E

Preservation Act ( Public Law 93-526) » #H7E Nixon FNFTAFANEAFIEZE - FOAEEAZH » th—
TLERRERTA U AT - 1 H A Nixon 8845 — AZEH » Nixon 4847 Filfl 2 & HYEIE
4L FOR B IHE—RE B2 o See Nixon, 433 U.S. at 472.

196 Nixon, 433 U.S. at 486.

107 17

108 Nixon, 433 U.S. at 491.

109 See Comment, The Bounds of Legislative Specification: A Suggested Approach to the Bill of
Attainder Clause, 72 YALE L. J. 330, 347, 366 (1962).

10 See Nixon, 433 U.S. at 472. See also Dick, supra note 36, at 1196,

11 See Dick, supra note 36, at 1204.

12 See Dick, id. at 1198.
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WARIER R A ~ H R ERE DL MYREECTSS - I ZE IR RERIRR -
H SR IR RO (B T AR 1 o
MEZ » F—TDERGTEERES - WAL EEE S RERIN (RE SRR
(baseline) > )@ EHESNT - ZEEBHFIEAM BB 5 HRRIEE 14 BATHED
EEHAR T R A BRBAHBUR BINBUR N SR IE & AR I E R N
FIBAEM AR AT ~ B EEA " o A > 25 (B RER R H Y » IR
KIDEMBA N EHIE AR HEREESRNEd - BB E - Rt > 2T
WA ~ H B FEFIEEN b SR R S R sk N AHBA S a8 -
IDEEEI T R EA ARG A R N R4 H B
FERERI > 0Pk o] AR o o B > R B A R4 o SR B RS I S - [ERZ T DA
RIfsF8 - e e TR RE S TIECRE - o] AR TR e BERS Al Bt L AR A > 2RI
TEI PRI 1% - e R TBOE B YA - BR{RI9IEN 1T T DARES' O -
HHEA L > 2255 Matthew Steilen B 55 - S0HEE > EEE A A BUER AR
BLEDARE i g e E R b HEAHEH ENVREEDE (quasi-judicial ) ##
PR > G40 B o] DB HTAR T FAANOEZE ) (private bills ) > B[jg SLALE 17 -
TS (B RERRRR - AR (8 AT R s R il R AOEZE WIS MR S -
1M B BESFE I MR HIERRAIAE - SR sE et - EEAR -

HASEDL BRI - SRRV LI R AR B ARER » IDAE PR E S T LMEZE
MR TSRS FRIE A B s A N & E R R EAIE %
METETE S > BGmETE R 1B 7 - st SRR S i S AR A0 ERR AR Ry RTT
SR Al UEUR L ERE S FAHEERES " UigERZE | (functional factor ) -
MEZ  MRHRFIDEAA EERFEEETEIIRE - HAVEEEERE > AN S REE L
FIBHERIGRR NREST « Pl SRS EE RGP MBI E M AN i = > 5
BOAFTRMEN LIRS SRR - HEAFIDEEAIEFEINMEHT (nonpunitive
purpose ) AR - THEHEZEHIRAAE AN A ERER - AT AA(E
EWIDEIEE Y > FEZA ZNTERGEE 2 58K - BIEECA 1 se A A ok E K
B 2P HE 2 MR FH G RS SR E B BT BB AR 432 B iR Ry B R I R L L

SEN
114 1.S. CONST. AMEND.V & AMEND. X1V, §1.

115 See Dick, supra note 36, at 1203.

16 74

17 See Steilen, supra note 26, at 896. See also Nixon, 433 U.S. at 472.
118 See Steilen, id.
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(legitimate protective measure)

Mxon v.Genero/ e 0N

Nixon

119

120

119 See Nixon, 433 U.S. at 476 & 477.

10 South Carolina v. Katzenbach, 383 U.S. 301 (1966) (“courts have consistently regarded the Bill of
Attainder Clause of Article | and the principle of the separation of powers only as protections for
individual persons and private groups, those who are peculiarly vulnerable to non-judicial determinations
of guilt.” See also Harrison A. Newman, Corporations Under the Bill o’f Atainder Clause, 69 Duxe Law

J. 923, 946 (2020).
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http://163.29.17.154/ifts/ifrs 2019 approved/IFRS10 2019.pdf?1589811 ( i%& 2% H:2020 4 6
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“Control,” including the terms “controlling,
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controlled by” and “under common
control with,” means the possession, directly or indirectly, of the power to direct or
cause the direction of the management and policies of a person, whether through the
ownership of voting stock, by contract or otherwise. A person who is the owner of 20%
or more of the outstanding voting stock of any corporation, partnership, unincorporated
association or other entity shall be presumed to have control of such entity, in the
absence of proof by a preponderance of the evidence to the contrary; Notwithstanding

the foregoing, a presumption of control shall not apply where such person holds voting
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stock, in good faith and not for the purpose of circumventing this section, as an agent,
bank, broker, nominee, custodian or trustee for 1 or more owners who do not
individually or as a group have control of such entity.
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771 B5(1) structural, so as to give rise to an inference of control ~ (2) actual control

asserted pervasively over the enterprise or its board F1(3) actual control exercised over

a specific transaction (through control of the board directly or the board's deliberative

process).’> FEIAFARE T EE S | HEEEE QIR e s PYIRE

1) a significant (but not majority) position within the capital structure of the enterprise »

2) material contract rights, such as blocking rights: ~ (3) board representation ~ (4

material managerial roles or influence within the enterprise ~ (5) close relationships with

133 See 17 CFR § 230.405 (Definitions of terms. The term control (including the terms controlling,
controlled by and under common control with) means the possession, direct or indirect, of the power to
direct or cause the direction of the management and policies of a person, whether through the ownership
of voting securities, by contract, or otherwise.)

134 Brian A. Melhus, Control Person Liability: A Repudiation of Culpable Participation, 37 J. CORP. L.
929,931 (2012).

0BRSS TR - M ATDARE Ry TSR] | - S B TERAY BT - ERRECE AR
R PR A LR IR e e s 2 » B I B 8 {E(E © Structural control does not necessarily involve
a specific demonstration that control is being wielded in any particular way...... Rather, structural control
is inferred from an array of largely tangible factors, which may include a substantial minority stock
position, substantial (but not majority) representation on the board, blocking rights, unique access to or
influence over key members of management, and things of that nature. See R. Montgomery Donaldson,
Inside Funding Rounds in Venture-Backed Companies: The Perils of "Effective Control”, 43 DEL. J.
CoRrp. L. 419, 425-26 (2019).
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136 See generally R. Montgomery Donaldson, Inside Funding Rounds in Venture-Backed Companies:
The Perils of "Effective Control”, 43 DEL. J. CORP. L. 419 (2019).

137 Kahn v. Lynch Comm. Sys., Inc., 638 A.2d 1110 (Del. 1994).

138 14

139 2018 WL 3326693 (Del. Ch. July 6, 2018).
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