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! “The two main dimensions that we shall use in our definition of the authoritarian regime — the degree
or type of limited political pluralism under such regimes and the degree to which such regimes are
based on political apathy and demobilization of the population or limited and controlled mobilizations
—lead us to distinguish a number of subtypes.” Juan J. Linz, “Totalitarian and Authoritarian Regimes”,
in Fred I. Greenstein and Nelson W. Plsby eds., Handbook of Political Science Vol. 3: Macropolitical
Theory, Addison-Wesley Publishing Co., 1975, pp. 179-180.
2 Id. pp. 268-269.
3 “While syncretic and vague, Sun Yat-sen’s three principles of the people, or san min chu i, [...]
constituted the dominant ideology that precluded the advocacy of any other ideology. The KMT did not
stop at exercising control over society. It sought to penetrate all organizations in order to prevent
political competition and to secure resources for regime-defined political goals, even though effective
mobilization was limited to the state sector and students.” Tun-Jen Cheng, “Democratizing the Quasi-
Leninist Regime in Taiwan”, World Politics, Vol. 41, No. 4, pp. 476-477, 1989.
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*1d., p. 477, {HELEANYIEE ERBEME > TEEREA BAE B EACREZLURE
PR HE L EE SBEETBURE ) > THR ESRMUME BRI A UETIRE £ BIRHAE
RERM I EOEE T DRI G AR A HAE - “First, unlike Leninist parties elsewhere, the
KMT did not subscribe to the principle of proletarian dictatorship or the monopoly of political power
by a communist party. Instead, the KMT'S ideology advocated democracy via tutelage.” And
“Is]econd, the KMT did not have “a pronounced commitment to an explicit program of social
transformation with which to attain the sacrosanct goal of a communist society.” Id., p.477, 478.
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19 “Ernst Jiinger (1930) at that time also coined the phrase ‘Totale Mobilmachung.” Soon this idea of
total mobilization would enter the political discourse and even legal texts like the statutes of the
Spanish single party with the positive connotation.” Linz, supra note 1, p. 177.
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transitional justice

L7}

Kofi Annan) 2004 8
The Rule of Law and
Transitional Justice in Conflict and Post Conflict Socieites )

55
1960 9
24 1960 9 25
1960 10 6
1960 10 8 A
1960 10 12
1960 10 20
54 International Centerfor Transitional

Justice)

“Transitional justice is a response to systematic or widespread violations of
human rights. It seeks recognition for victims and promotion of possibilities for peace, reconciliation and
democracy. Transitional justice is not a special form of justice but justice adapted to societies
transforming themselves after a period of pervasive human rights abuse. In some cases, these
transformations happen suddenly in others, they may take place over many decades.” )
https ZAvww ictj orgAitesMdefaultAiles/ACTJ-Global-TransitionalJustice-2009-English.pdf (

06/20/2020)
% “The notion of ‘transitional justice® discussed in the present report comprises the full range of
processes and mechanisms associated with a society's attempts to come to terms with a legacy of large-
scale past abuses, in order to ensure accountability, serve justice and achieve reconciliation.These may
include bothjudicial and non-judicial mechanisms,with differing levels of international involvement (or
none at all) and individual prosecutions, reparations, truth-seeking, institutional reform, vetting and
dismissals,or a combination thereof ” https ZAvww un orgAuleoflawAiles/2004%20report.pd (
06/20/2020) “transitional justice”
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https://www.ictj.org/sites/default/files/ICTJ-Global-Transitional-Justice-2009-English.pdf
https://www.un.org/ruleoflaw/files/2004%20report.pdf

the rule of law)

2009
(Analytical Study on Human Rights and Transitional Justice ) i

RutiTeitel)

% Human Rights Council of the United Nations, Analytical study on human rights and transitional

just/ce A/HRC/12/18, 6 August 2009. https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G09/149/18/PDF/G0914918.pdf?OpenElement (
06/20/2020)

145 160 2015

5 “The problem of transitional justice arises within the distinctive context of transition - a shift in
political orders.... [T]he problem of transitional justice arises within a bounded period, spanning two
regimes.” Ruti G. Teitel, Transitional Justice, New York: Oxford University Press, p. 5, 2002.

2017

B Id., p. 6. “[T]he conception ofjustice in periods of political change is extraordinary and
constructivist: It is alternately constituted by, and constitutive of, the transition. The conception of
justice that emerges is contextualized and partial: what is deemed just is contingent and informed by
prior injustice. Responses to repressive rule inform the meaning of adherence to the rule of law.”
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3 See supra note 57, p. 181. “Political transformation could occur only by breaking the linkage
between the party and state power, so that sovereignty could visibly shift from the party to the people.
Through constitutional change, the Communist Party was stripped of its assets and barred from
exercising privilege public power. [...] After the critical political changes, the question became what to
do with the Communist Party? Could a party accustomed to one-party rule adapt to democratic party
politics? [...] To what extent should the Communist Party be treated like other political parties and
allowed to vie for legitimacy? Or, was the party’s identity essentially synonymous with the totalitarian
state? On the latter view, meaningful change meant that the party ought to be dissolved. While if the
party’s identity was not conflated with the state, it could continue to play some part in the transition to
more democratic politics. The question was pivotal, with potential repercussions all over the region.”
% “The compensation of the parties suffering damages in the nationalization and land expropriation
has to be settled, therefore, the omission of this would violate the protection of property and the
principle of the constitutional state.” The Hungarian Constitutional Court, Decision 28 of 1991,
June/03/1991, Reasoning (1) (B) (1.2.) @ FFIE L LA Z/ DV TMEAAR THELAL ) EEA
B - BRELOVMEEAHE GO - fEREOATRAL - (SRS HE LR S S B AT -
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61

62 1997

Council of Europe
Parliamentary Assembly) 1996
Measures to Dismantle the Heritage of Former Communist
Totalitarian Systems)

lustration)

11
12

19938

6. Judgment of the Constitutional Tribunal of 25th February 1992, signature no. K 3/91.
& Marek Zubik, “The Determinants of the Polish Transformation at the Turn of the Century: Inview of
the judgments of the Constitutional Tribunal in Poland” in Cheng-Yi Huang (ed.), Constitutionalizing
Transitional Justice, London: Routledge, 2021 (in file with the author).
“Political parties and other organizations whose programmes are based upon totalitarian methods
and the modes of activity of Nazism, Fascism and Communism, as well as those whose programmes or
activities sanction racial or national hatred, the application of violence for the purpose of obtaining
power or to influence the State policy, or provide for the secrecy of their own structure or membership,
shall be prohibited”
& “[T]he Assembly advises that property, including that of the churches, which was illegally or
unjustly seized by the state, nationalised, confiscated or otherwise expropriated during the reign of
communist totalitarian systems in pi”*nciple be restituted to its original owners in integrum, if this is
possible without violating the rights of current owners who acquired the property in good faith or the
rights of tenants who rented the property in good faith, and without harming the progress of democratic
reforms. In cases where this is not possible, just material compensation should be awarded. Claims and
conflicts relating to individual cases of property restitution should be decided by the courts.”
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=16507
06/20/2020.
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ﬁ‘—é’] i@ % %7k (interim constitution ) f& ( 435 ) (epilogue) 892§
"B %4 —¥ife 2 | (National Unity and Reconciliation )

"AEBLEAERBE-EAEBLERAOER RELBTEARREHEBL
WMAR  MER—BABTEE - HE HBEWRLTAEARNRE
é’J THAE MBHBAHAM - RE RERAAHIEA R0 K
B~ AR TR B s MR R B N AREAATIR o (e )
BieiEfufioEd  BMEZRERELBERABSBEHRET
ARG FTITHITA BRARIEE - AELB 6 RAEEK
S B e R IEE R BT ARG G FIEFE > MR — A
OFF+ANBf—AA=ZF+ A B2 > B AR HaKF
*’ﬁ% %i/t? s AR I Eﬁ%‘é’] 3% TR é’]%ﬁ s AR % k@ "’fﬁﬁ‘i
REWHRE - O

# I B R ERIRN Azanian Peoples Organization (AZAPO) and others v.
President of South Africa and Others & ¥ > ¥ b — B R & BH RN E
@$X’ﬁﬁ?%#ﬁﬁﬁ%%é%@ﬁﬁ%ﬁ%%%&%%°%

R BIRAEBERRBIEE XL ENERMN > MVAAA B
EREBFALBAAELTHERT - FFEL AN >R EEELAL
BXETmEABRAYEZRIES FloBRRTEMANERE &
BRI EFTRIE BEA ARSI REB TS PREFELME - F
ZREEBEIEEREELAGP EESLH Javier Couso AT 5 » & A ey
ABAziRE "X, (pacted) - Bk T AERE RS A£EA
EEMERE  MBAKETZ —RIERAIZ H B - Ko A8
B R B AP R LA B EIC T A F OANSA IR AT 69 % B B2 AR BUR
BB HH  ARABUE I MBENEHARBMENER MBRARMEY
MERMBER ERFHGEREBEETHLETHICT RTHES
F ph3R 0y B A e A F R B R £ AARM KRG B0 T 3!5 BN
B oA & B 69 4T B AR B AR AR A 6 T AT B RAB IR R -

6 “This Constitution provides a historic bridge between the past of a deeply divided society
characterized by strife, conflict, untold suffering and injustice, and a future founded on the recognition
of human rights, democracy, and peaceful coexistence and development opportunities for all South
Africans, irrespective of colour, race, belief or sex. [...] In order to advance such reconciliation and
reconstruction, amnesty shall be granted in respect of acts, omissions and offences associated with
political objectives and committed in the course of the conflicts of the past. To this end, Parliament
under this Constitution shall adopt a law determining a firm cut-off date, which shall be a date after 8
October 1990 and before 6 December 1993, and providing for the mechanisms, criteria and procedures,
including tribunals, if any, through which such amnesty shall be dealt with at any time fter the law has
been passed.” [thEE HERSHEBREE - [EriE (Albie Sachs ) » (BEF _HAVIEA4:) » BRIGL ~ Bbfiar
= Gdh s MR 58 119-120 H - 2013 4F -
% 1996 (4) SA672, at para 14.
8 JE K ¢ “Due to Chile’s “pacted’ transition to democracy (which made it one full of constraints),
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RKFERBRA 1987 FBATENREBEGR  AMEFRALT T RITESR
H# > BRI BRI EXEBAREALBER - EEXREREY 87 &
B R AAETHEANERARGRT o EE2KN 1993 £ 5 E4b4
%o 5 LN EHNREEN BRI ERBEEREE R 245
F - BEAREIG - EFAMBILRBRANLE RET R TR
LA B R ERRATIN B EERT IBERETH RN R Y
Bk BIEETRFIRERE I BEEHA AR ARTERES
SRR ERESE N BRI ERBREEBRRPUREY > Edh
AT R BEERZ)EZEE . MBEBFRGE R RN R

BRERMEEERRA "ART L AEELEIARRSHE MR
BHAE EALEBLFEAEHEGFENT ME A B EE SN
BELAGBAREENIZFT T RIATAERALER EXHAGEHE
BRBAERBEHOAREIN  BHRIITAHBT AT - EMAATLESR
BRBEATAERFIAREENIFAEALF - |  YBAm - EXRERAE
ARIATRAEBREBTH AR T EREX -

F BN 1995 F@l (A —AREXEEHHFHNEL) 218 HERAM
EAABEL AU R AR Bk kR R R Bk EE AR
BEFERA 2 RET FIHIEEREE > kwh E IR d T UM AR
o AElL MARBRANFRUEMITARET CEAB BB R
R > o kA2 R T B R BBURA 9L A IR IE R oy A £ A 3 K
A E R ERAR S > BREE - w AWM BIE T BRI
FATRAFE R OLBILRE | BERE - "HTR £ 4A
BEAIRTHUERKAFREFOBE R EXER—ARTUAKREE
EABEABR A R RA]  BATH OB LR EEE -

RBAT IR ERKRRETE R B RN E Z BB E R AT

B R ERE EEBAETUARY ERGAHR - G ELER
BB E — 1R R Mahomed J in S v. Makwanyane and Another & + #5

[e]

the courts did not do a general pronunciation of the principles or rules to be followed in pursuing
transitional justice. Having said this, the jurisprudence of the Supreme Court allowed for the conviction
of hundreds of high and lower officials who perpetrated crimes against humanity. The political
branches pursued lots in terms of truth and reparations, but little in terms of justice. But the courts did
so much in terms of prosecutions that Chile is one of the countries were most perpetrators have served
time in jail for their crime.” HILEREIAG T4 (EZEBEEE L AR TP 2k © FELFREE
EAITES 5) 0 &b MR A E] 55287 H -
% DU ERHAEE B Za i o (B U TR S B EEARAS — S am R i B By BRth i)
&db IR E] 25 308 HZES 314 H » 2016 4F -
% May 18 Incident Non-institution of Prosecution Decision case (7-2 KCCR 697, 95Hun-Ma221, etc.)
in The Constitutional Court of Korea (ed.), The First Ten Years of Korean Constitutional Court. pp.
164-168.
T 2EESEH EIBHEEIMH -
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a suicide pact)

74

law ofdemocracy)
75

19

See Karl Lowenstein/Militant

Democracy and Fundamental Rights I” American Political Science Review, Vol. 31, p. 417
(1937); “Militant Democracy and Fundamental Rights 11" American Political Science Review, Vol. 31,
p.638 (1937).
7 Tom Ginsburg and Aziz Hug, How to Save a Constitutional Democracy, The University of Chicago
Press, pp. 170-177, 2018.
H See Samuel Issacharoff, Pamela S. Karlan, Richard H. Pildes, The Law of Democracy: Legal
StructureofthePoliticalProcess(3rdEdition), Foundation Press, 2007.
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("[H]e shall nominate, and by and with the Advice and Consent of the

Senate, shall appoint [...] all other Officers of the United States, whose
Appointments are not herein otherwise provided for, and which shall be
established by Law”

79

80 61

78 180 2019
‘M Stephen G. Breyer, Richard B. Stewart, Cass R. Sunstein, Adrian Vermeule, and Michael E. Herz,
Administrative Law and Regulatory Policy (7thEdition), Wolters Kluwer, p. 37, 2011. Also see Jerry L.
Mashaw, Richard A. Merrill, and Peter M. Shane, Administrative Law: The American Public Law
System (6thEdition), p.13-14, West Publishing, 2009.
& Jacob E. Gersen, “Designing Agencies” in Daniel A. Farber and Anne Joseph O'Connell eds.,
Research Handbook on Public Choice and Public Law, Edward Elgar, p. 336, 2010.
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81
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executive agency )
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Social Security Administration)

82—

doublelayers offor-cause removal)

83
&

85

collegial decision)

8 “The Commission form employs a collegial body at its head. Members are appointed by the
President with senatorial consent to fixed terms, generally of five or seven years, with one term
expiring each year; usually, the President must observe limited constraints of bipartisanship in making
appointments, and can discharge a member before the end of her term of office only for ‘cause.’ The
chairman, who often enjoys special executive authority within the commission, is presidentially
designated, usually to serve in that capacity only at the President’s pleasure.” See Peter L. Strauss,
Administrative Justice in the United States (3rd Edition) Carolina Academic Press, p. 179, 2015.

& Id., pp. 175-178.

& See Free Enterprise Inst., Inc. v. Public Company Accounting O"versight Board, 561 U.S. 477
(2010).

& See supra note 79, Breyer et al., at pp. 129-130.
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Stotev —
The commission acts in part quasi-legislatively and in
part quasijudicially” &7 1988 Mom'vow v. Olvow
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(adjudicative power)
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formalist separation
ofpowers)
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86
115 116 1992
& 295 U.S. 602 (1935).
& 487 U.S. 654 (1988).
& Peter M. Shane, Harold H. Bruff, and Neil L. Kinkopf, Separation of R"wers Law, Carolina
Academic Press, p. 131, 2018.
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ex post facto
Law) 1 2 10 1
Akhil Reed Amar

Amar

(” not for what they did, but for who they were” $lAmar
Equal Protection Clause)

R
RoderickM _Hills Jr.
status)
Amar Amar naming)
aclosed class)
a3
veil ofignorance)
generality) prospectivity)
Hills Amar /
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mental states
or propensities)
A Amar Hills

Adrian Vermeule

5 1
9 See Akhil Reed Amar, America's Unwritten Constitution, New York: Basic Books, p. 144, 2012.
@ Akhil Reed Amar, “Attainder and Amendment 2: Romeros Rightness” Michigan Law Revie’w, Vol.
95, Issue 1: 203-235, at 208, 1996.
®B Roderick M. Hills Jr., “Is Amendment 2 Really a Bill of Attainder? Some Questions about Professor
Amar's Analysis of Romer” Michigan Law Review, Vol. 95, Issue 1: 236-254, at 240.
A Id., p. 247
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“[T]he abuse of retroactive legislation, which not only cannot itself guide action, but undercuts the
integrity of rules prospective in effect, since it puts them under the threat of retrospective change.” See
Lon Fuller, The Morality of Law, New Haven: Yale University Press, p. 39, 1964.
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