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o . ( CASE OF WELCH v. THE UNITED KINGDOM )

26. The Court first observes that the retrospective imposition of the 5/\ 4 4
‘\\ confiscation order is not in dispute in the present case. The order was-made \l‘ ?4{ A2 “llj ) ; ZF/%ZI El /J’ =
i iction i penaty %
*E /L.:\

second sentence.

- \ 27. The concept of a "penalty" in this provision is. like the notions of
. "civil rights and obligations" and "criminal charge" in Article 6 para. 1 (art.

6-1),_an autonomous Convention concept (see, inter alia, - as regards "civi

rights" - the X v. France judgment of 31 March 1992, Series A no. 234-C
98, para. 28, and - as regards "criminal charge" - the Demicoli v.
judgment of 27 August 1991, Series A no. 210, pp. 15-16, para.
render the protection offered by Article 7 (art. 7) effective, the C

indicates that the starting-point in anv asses ent of the existence of a
enalty is whether the measure in question is'imposed following conviction

for a "criminal offence". Other factors that may be taken into account as
relevant in this connection are the nature and purpose of the measure in

(penahy),EE%

’Kf) ANERRNETIR29 2
1 =1 =]

1? hiti == 75 = £ RE SE = el
2. 15 heHY S & K HHY

3. N BEZ 45 15

4. R ER BT Ish 212 F
5. feliti 2 Bz EE 14

ﬂuestion; its characterisation under national law; the Erocedures involved in
the making and imglemcntation of the measure; and its severiﬂ.
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overcome the inadequacy of the existing powers of forfeiturg’ and to confer
on the courts the power to confiscate proceeds after they had been converted
into other forms of assets (see paragraph 11 above). The preventive se
of confiscating property that might be available for use in future

J_ A

y

al B
such broad powers of conﬁscanon on thc courts also ursues the aim of
T e T e

31.  In this connection, confiscation orders have been charaCierised in 3 W if fl:%:- ’I‘i-'l:,_ . 1% rl:_|_| r f g

some United Kingdom court decisions as constituting "pcnalties” and, in
others, as pursuing the aim of reparation as op to punishmcnt (sec
paragraphs 16 and 17 above).
more in the direction of a confiscation order bemg a gumtlve measure, the
Court does not consider them to be of much assistance since they were not
directed at the point at issue under Article 7 (art. 7) but rather made in the
course of examination of associated questions of domestic law and
procedure.

i
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32. The Court agrees with the Government and the Commission that the 4 El:jét }‘jﬁ Z }EEI_?Z E 'r¢ . j: Eﬁ B E fftu_ K

severity of the order is not in itself decisive, since manyfion-penal measures B 2;1 "‘" :I{_—E °
i o S - - N N - - - N /

( d DI [10] (1 LT (114 (1] % DStanud] 11D D1] " DETS 011

concerned.

33. However, there are several aspects of the making of an o r 5 . E-:\ 1H_7, % % . ( 1 ) 1986& 5£ ;zl_g
the 1986 Act which are in keeping with the idea of a pefialty as it is — > A= Sz e
commonly understood even though they may aljy\ﬁ:;ﬁe’;:j;l EI:& AE 6 E FlEﬁ %&' M ’2‘(:% $ Z EFU S i/j % E }i
to the preventive scheme inherent in the 1986 _Act. The sweeping statutory % ﬁﬁ- 'T% , B? 3 lE% ﬁg *7 X j:& é]]

assumptions in scction 2 (3) of the 1986 Act that all property passing
throuEh the offender’s hands over a six-zear Eeriod 1s the fruit of druE
affickine unless he can prove otherwise (see naraeraph above): the {3 S R
‘ S— — : (2) IBSERRZRUIAPRIS " 4lizs
that the confiscation order is directed to the proceeds jffvolved in drug g |] 2 Z M nE E EIJ ] 2

dealing and 1s not [imited to actual enrichment or profit {$ee sections | and
of the 1986 Act in paragraph 12 above); the discretidn of the trial judee. in ( 3 ) R ER LIQ%QREZ%E—-“’/{
fixing the amount of the order, to take into cofisideration the degree of % E%EZ%ZEEE %E E =2

culpability of the accused (see paragraph 13 above); and the possibility o
imprisonment in_default of payment by the offender (see paragraph 14

above) - are all elements which, when considered together, "‘EI: ;ﬁ zlg = 2 ugz]: ﬁﬁ =15 L&L

Al e A B (penalty ) - &UEAG2UHE S

35. TakinE into consideration the combinafion of Eunitive elements M

outlined above, the confiscation order amounted, in the circumstances of the

present case, to a penalty. Accordingly. there has been a breach of Article IE i
para. | (art. 7-1).
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211. The wording of Article 7 § 1, second sentence, indicates that the £ EE . 18 ﬁﬁ%éﬁtA il “/\,n
F71FZ2F3 ( penalty )

ZE

L. Fi it 7= 25 = T RE SE A it

starting-point in any assessment of the existence of a “penalty” is whether

the measure in question 15 imposed following a decision that a person 1s
uilty of a criminal offence. However, other factors may also be taken into

-

account as relevant n this connection, namely the nature and purpose of the

AT TS ST A R 5 1 s A B T 1
1nvo ved 1n the making and implementation of the measure; and its severi _— = = = =
3 W BlEZ4E1E

ahove § 142: M.v. Germany, no. 19359/04, § 120, ECHR 2009; Del Rio 4 R E BTN ZTEFE

Prada v. Spain [GC], no. 42750/09, § 82, ECHR 2013; and Société Oxygéne C {Hie S B0 = L N S B
Plus v. France (dec.), no. 76959/11, § 47, 17 May 2016). — S =1 AT N DAY i

-

== el — — g /= .
light 2 & ®E EFERIEN
(i} Whether the confiscations were imposed following convictions for crimin 2 % E-a % 2 e
offences
.\ 215. As to whether the confiscations in question were~1mposed

following convictions for criminal offences, t

that this is only one criterion among others to be taken 4fito consideration
S.r.l. and Others (decision cited above); M. v. Germany (cited above); and
Berland v. France, no. 42875/10, § 42, 3 September 2015), without it being

regarded as decisive when it comes to establishing the nature of the measure

@
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( CASE OF G.I.LE.IM. S.R.LAND OTHERS V. ITALY )

(iit) The nature and purpose of the confiscation measure

222. As to the nature and purpose of the confiscation measure, the Grand
Chamber confirms the Chamber’s findings in the Sud Fondi S.r.il and
Orhers (merits) and Farvara judgments (both cited above) to the effect that
the confiscation of the applicants’ property for unlawful site development
was punitive in nature and purpose and was therefore a “penalty” within the
meaning of Article 7 of the Convention. Three reasons may be put forw:
~ to justify that finding.

223. Firstly, the punitive (“affliftive”) and deterre ature of the

observatlons (see paragraph 203 above} the domestic courts have accepted
the principle whereby the Article 7 guarantees apply in confiscation cases.

224. Secondly, the Government acknowledged in their observations that
the conmmmmn
particular because It pursued the purpose Ol - punishing . those responsible
or the 1llegal transformation of the land (see the Government’s observations
o une n other words, the Government themselves
emphasised the pumtlve nature of the confiscation.

225. Thirdly, the Court notes that confiscation is a mandatory measure
(see paragraphs 41 and 119 above). Its imposition is not subject to proof of
a situation of actual danger or of concrete nisk for the environment.

onfiscation may thus be imposed even 1n the absence of any actual activi
Wi e aim of transforming land, as in the cases of the company
S.r.l. and Mr Gironda.

(iv) The severity of the effects of the confiscation

227. As to the severity of the measure in question,the Court observes
that a confiscation measure for unlawful site development is a particularly
harsh and intrusive sanction. Within the boundaries of the site concerned, 1t
applies not only to the land that is built upon, toEether with the land in

respect of which the owners’ intention to build or a change of use has been
demonstrated, but also_to all the other plots_of land making up the site.
Moreover, the measure does not give rise to any compensation (see Sud
Fondi S.r.l. and Others, decision cited above).

2.2 Ws B 551 (puntive ) -
"l S - BEK "5, BAY
IG5 - EEEIREHIRIEEERIEGE

UL -

gnar;

3.5y 5B s F 2% 2 R WS m B HY

(harsh) -~ R AMRIHIZ (7REDR
YgEn[E 2t £ith Ei2Y) - E[EliE sk
SEER 2T ) - BRINASELE
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° ( CASE OF G.I.LEEM. S.R.LAND OTHERSV ITALY )

(v) Procedures for the adoption and enforcement of a confiscation measure

s 2;8- As regards the procedures for the adoption and enforcement of a 4.55 I‘IQT 7]-117, Zj:\‘l % &ﬁj‘l ,/fi- %EDE}_\%_ .
. . confiscation measure, the Court observes that it is ordered by the criminal S N —
W%%&Km%1ﬁ’ﬂﬁﬁﬁ

courts. This was the case for the applicants.

229. In addition. the Court does not find rsuasive the argument that
the criminal CoOUrts act 1n the place of the administrative author:

-_—N
mm‘m ’f—_l'/z ( 1 ) Eﬁ%EEEZE
§ of unlawful site development (the procedural material offence or contractual
| offence) in the absence of or in breach of planning permission, as there are ;R LIQ TE }\jﬂ_’l’ El] K ﬁq: B/%
two opposite approaches in the case-law (see paragraphs 123-27 above).
In an gvent,_once the criminal conviction has become final. the

2 = d = = = = = = -_
Iarlsatlon of the developrnent by the admlnlstratlve a1.|l:h--::-r1tj,-r (see ( 2 ) ED 1@ EQ *7& Ezﬁ tl: I Ji '|'
s paragrapEs [2R-20 above). H

231. In addition, the fact that the criminal court does not take the place 5*

of the administrative authority is particularly clear in cases of ;;.:/ %5%25%%& : ;£ BJTD1E/|\\TJ//( I’IQ
i o

substantive material offence of unlawful site developmen

TR TEY)

administrdive anthorty i satheosed site desclopment swhich s an breach
 of the planning regulations and is therefore unlawful. the court’s power to
| conliscate the ianﬁ and Eullalnﬁ thereon does not represent an act in which
the court es the ace o e _authonty. OUn the contrary, 1t reflects a
conilict between the criminal court and the administrative authority in the

interpretation of the regional and national planning legislation. The criminal
court’s role is not simply 1o verify that no site development has been carried
out in the absence of or in breach of planning permission, but also to
ascertain whether the development, authorised or not, is compatible with all

the other applicable rules. 'ﬁ“:ln: Eﬁi : “_?‘3. ;ﬁ LIQ ]: Eﬁ )3 EIA., :g|||| A / \
(c) Conclusion 2 r
233. Havin E rcgard to_the foregoing. the Court concm ’“’J% I7I- 'E'\ I:IU d ( p ena It y

y 1mpugned confiscation measures can be regarded as penalties within the
mecaning ol Article /7 ol the Convention. 1his conclusion, which 1s the result
R e mation OF penalty within the
meaning of Article 7, entails the applicability of that provision, even in the
absence of criminal proceedings within the meaning of Article 6.
Nevertheless, and as the Italian Constitutional Court emphasised in its
judgment no. 49 of 2015 (see paragraph 133 above), it does not rule out the
possibility for the domestic authorities to impose “penalties” through
procedures other than those classified as criminal under domestic law.
234. The Court further finds that this complaint is not manifestly

ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It is

not inadmissible on any other grounds and must therefore be declared
admissible.
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