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—HAEEEERE > g f iRt e A B TR A RE R, 55 18 1156 2 2
B ODEER R o WA EMOREE RS SRR ETEIR. . SHESENEFIREES
BUAZEHIZE A, - BT Y28 TR RAEEERER—E AR 110 FEEHFE
1501 SRIEHGE - BEARA > B 81> 202242 H > H 191 ¢

4 «__knowledge by the judge of the circumstances was not an element in the statutory violation because
it does not eliminate the risk that his impartiality might reasonably be questioned by other persons.”
Stephen L. Wasby, Recusal of Federal Judges: A Discussion of Recent Cases, 14 JUST. SyS. J. 525, 527
(1991).

> DIREEERRAESS 17 & BT E L - GRIDEE R ERDEE BT A R 2 EAY 2
TEIREE - Frplkig BRI B DU Sy DEUEIR - BBt EE ST A RIEZE -
BT Y2EIHTE T HH ) IREEE SRR RS AR 110 FEEHTTFE 1972 5FHEHGE -
GEEREA O] 20023 H - H 196

¢ TP —fmE 2 NFrEAZ SHEEREL  WINZRIWEBERE AP Z8H - e EEEEE, -
meEn Al 110 £ EHFE 1501 SHHESGE -

7 Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 877 (2009).
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10 «“A judge shall hear and decide matters assigned to the judge, except when disqualification is required
by Rule 2.11 or other law.” MODEL CODE OF JUDICIAL CONDUCT R. 2.7 (2020).

11 “ITThe law will not suppose a possibility of bias or favour in a judge, who is already sworn to
administer impartial justice, and whose authority greatly depends upon that presumption and idea.”
WILLIAM BLACKSTONE, IIl COMMENTARIES ON THE LAWS OF ENGLAND 361, cited in Charles G. Geyh,
Why Judicial Disqualification Matters - Again, 30 REV. LITIG. 671, 679 (2011)

12 “[M]any aspects of our current litigation processes rest on the premise that trial court judges are able

to ignore certain information and disregard their own prior views after being told that they were in error.”
Toby J. Heytens, Reassignment, 66 STAN. L REV. 1, 7 (2014).
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Aa g AL H LR FR 2w Kk T (disavow his previously

expressed views about this case) » Fle REZEFT N > § F 4
AREEE R T g L G e

CARR R ERATRR R 22 F ARG L W EEd 2

FiR > 52 BRERAT 27 HRLE > RUERAET 3L

3 FHEFEL R ARIEELE > B

AR R E A AN E 2 TR R ATE E .

I

S

e Y -
Z%}l—‘-".t/z‘ oo

.‘-
C\‘

EFREDZTRERT O MBSEELI G KF RAER B
JER=EIES ? wiE R RAER L TEm iy > i o
Tk ERE A RAE 0 &P (T ¥, (Any justice, judge,
or magistrate judge of the United States shall disqualify himself in any
proceeding in which his impartiality might reasonably be questioned ) °
HEZEARES SMp FRIRBEEF ST P27 e w
P T o4 (1) P M- 34

FAHG R ALAFEE S QMR TR §RGFEFBRBES
BEREFEAE QM HRTR > B R BN LR EH 27

4 Supra note 4, at 526.
15 18 U.S. C. § 455(a).

O JEER FEIEAE > IR EBIfEAE o “The statute had been amended to replace the former subjective
‘in the opinion of the judge’ standard with the objective ‘might reasonably be questioned’ test; also

eliminated was judges’ interpretation of the statute as containing a duty to sit.” Stephen L. Wasby,
Recusal of Federal Judges: A Discussion of Recent Cases, 14 JUST. SYS. J. 525, 526 (1991).

17 Rajendra Kharel, Recusal and Disqualification of Judges: An Overview, 4 NJA L. J. 13, 17 (2010).
8 1d.
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* 2 F B (reassignment) ¥ H¥ EFE2 e - - RB 2T

=

1918 U.S.C. § 455(b).

20 “A party introducing a motion to recuse carries a heavy burden of proof; a judge is presumed to be

impartial and the party seeking disqualification bears the substantial burden of proving otherwise.”
Fletcher v. Conoco Pipe Line Co., 323 F.3d 661, 664 (8th Cir. 2003).

21 “No judge shall hear or determine an appeal from the decision of a case or issue tried by him.” 28
U.S.C. § 47.

2 PEvEET N AR B EEREAENEEER > S HERLAE 0 EAMZE - FIREEAEN
W o 8 DUNFETIASORE BIR - Edward L. Wilkinson, Judicial Disqualification and Recusal
in Criminal Cases, 6 ST. MARY’S J. ON LEGAL MALPRACTICE & ETHICS 76, 81 (2016).

23 «__.if a judge conducts a trial in a manner that creates the appearance that he is or may be unable to

perform his role in an unbiased manner.” Torkington II, 874 F.2d 1441, 1446 (11th Cir. 1989) (per
curiam).

4 Supra note 12, at 47.

2 RE I A AR S [l )T AR B 98 2 ZEF (remand for a new trial ) - Al E AR EH
TERFEEERE - BRIE LIVERZEIIF 55 A TER - “[Rleassignment remains very much the
exception rather than the norm.” 5540 » {RSEEIEZZRHL 1958 5 2012 F3KAE_ EEREAREHYHLASE
st iﬁi_iiﬁiﬂfﬁ*ﬁ%?’%@jﬁ%?ﬁiEHEP{E%E%}%E’J%?{%EWJ B EFREREA —
B g Rss 7 8O FIRARY 48.50% (Z AR BREUR I ECUr MU A B HURRAND  » HR
9 3Kl J:u}?ﬁf\[ﬁmﬂ’] 16.17% © Id. at 5-6, 18. " fEaTamE S0l E NV FE 2T HE —(EEE K
. FEA EAR EPOEBOIARIATETS R ZFRHIFAERE ) c HFE L 90 H
61 - Cf. “Whenever a case tried in a district court is remanded by this court for a new trial, it shall be
reassigned by the district court for trial before a judge other than the judge who heard the prior trial
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¥ A v m e FoRik b BSNECR R R0 R ¥ T e 30

F
BHAEAR MDA (5 225)°% REET RE L aFH22

unless the remand order directs or all parties request that the same judge retry the case. In appeals which
are not subject to this rule by its terms, this court may nevertheless direct in its opinion or order that this
rule shall apply on remand.” 7TH CIR. R. 36 (as of Dec. 1, 2021). Nonetheless, “[a] A case remanded by
the Supreme Court to this court for further proceedings will ordinarily be reassigned to the same panel
that heard the case previously. If a member of that panel was a visiting judge and it is inconvenient for
the visitor to participate further, that judge may be replaced by designation or by lot, as the chief judge
directs.” 7th Cir. Operating Procedures (as of Dec. 1, 2015).

26 (1) whether the original judge would have difficulty putting his previous views and findings aside;

(2) whether reassignment is appropriate to preserve the appearance of justice; (3) whether reassignment
would entail waste and duplication out of proportion to gains realized from reassignment.” Torkington
I1, 874 F.2d 1441, 1447 (11th Cir. 1989) (per curium).

2T Supra note 12, at 6.

28 Id. at 49-50.

P ERIEAES 97 REE 170 ¢ DA ETEBNIATORE - 0 HIRIEERE L o 55 101 f5RES 1 THER 2
] PARREIEEMAZEAEEEZEHE ) -

3% Terming, in: Gercke/Julius/Terming/Zoller(Hrsg.), Strafprozessordnung , 6. Aufl. 2019, Vor §§ 22
Rn.1.

R0k NEER TYIEEE - (ROEERETRTEEERE | LEEARAARIUIEZMEN
/it\ B RE Rt N ZECHE ~ (VR4S - B NSIRE A © 3BT Ry R iidek
WEANZERMBRE R - =HENZFAMBR R EFNZ I - 475G RAE Z
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— R FF AN E L FEABERIETERE OIS

ZIHE R - BEER - WEAFEAEEEEA © SIEE MY HAZEZEMM 2 8 ABEE A
(e - fEEIISEIREATE - 2016 20 S5 10 H) -

223 R T()EEYSTHZHEHA  FRBUFRR BN - ROAEFHRE2TH R
ZEH e~ TQ EEYGYSHZEHA - HIREFREFEANRE - EEFERES HESE
T2 Z A A « * EWBRHA R Z S HEE ERFEEFEL - BIY S 8E REHRER T
WEHHZEE > IR BB 1A B 2 A2 HE - BANEESTHEHRFEET ZAEH
oy (ELFERE > ERVSEFE 20164 11 H) -

33 Vgl. Terming, aaO.(Fn. 30), Vor §§ 22 Rn. 3; Conen/Tsambikakis, in: Miinchener Kommentar zur
StPO, 1. Aufl. 2014, § 22 Rn. 2; Scheuten, in: Karlsruher Kommentar zur Strafprozessordnung, 8.
Auflage 2019, § 23 Rn.1.

#5224 ik 0 T()EERIOEERDIRITEERS N - I RREZEGAEN - 5 ~ TQfF
R DA EEEE I Bl - DRIEZEEAZ - 5 ~ T (3) ... (FEEEA) |
(i e - (EEIISERATL - 2016 2> SH 11 H) -

B ORSCREE 32 - WEH o ATEHEGRMK T ROBERTE (Rechtsmittel ) | BEEAARAR - A ELFIA0EE
JFRERE (5 44 fR) ~ HHEUZ IHEMEE (565 117 R 1 H) -~ BHSREER (5 410
%) % AR ERFR EHE ( Conen/Tsambikakis, aaO.(Fn. 33), § 23 Rn. 7.] -

O RIBATIUE BB B B MIARSS - 55 354 5REE 2 THMUE - _EER AR RN IR HAR -
PREAMENER 240 » T BRI Nl AR 2 HAE S AR - B E—F 2 H
fEsER  ~ RS REREAE - FE R 2L - B EE R AR Z S —FHE |
CHELERE - fEEINSEITEAE » 2016 £ 0 25 330 H) - (HZ - HE ARG FE HAER
EREHHETR - MIEERAENEE - Wi - M5 FEE A EFAE - FSEERGHEEEZE B E - H
RS BRE A AR EERBE T B E - 2 EES LK B ENHEH » A2
B ED o BN LRSS IR R g - IS E 1A - AES—HE [ Vel
Conen/Tsambikakis, aaO.(Fn. 33), § 22 Rn. 4; Meyer-GoBner/Schmitt, Strafprozessordnung, 63.
Auflage, 2020. §354Rn.39] -

37 BGH NStZ 1986, 206; Conen/Tsambikakis, aaO.(Fn. 33), § 22 Rn. 3.

11
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3% RGSt 59, 409 f.; Terming, aaO.(Fn. 30), § 23 Rn. 1.

3 “In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law. (...).” (emphasis added).

40 See Ramos Nunes de Carvalho e Sd v. Portugal [GC], no. 55391/13, 6 November 2018, §§ 145, 148.
4 See Morice v. France [GC], no. 29369/10, § 74, 23 April 2015.
42 See Pastors v. Germany, no. 55225/14, § 55, 3 October 2019.
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4 Margus v. Croatia [GC], no. 4455/10, § 85, ECHR--2014 (extracts), with further references.

4 See Ilnseher

v. Germany [GC], nos. 10211/12 and 27505/14, § 288, 4 December 2018.

4 Teslya v. Ukraine, no. 52095/11, 8 October 2020.
14 at §§2-15.

7 Id. at §31.

* 1d. at §§45-46. FIANSTCRATIETTEATES 54 FRE5 1 THEE 4 500 56 56 (RMUE » HeE S RURIE
R SR A > (HEFF AR Z -
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( To decide when a judge may not sit is to define what a judge is. To
define what a judge is is to decide what a system of adjudication is all
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LSRRI RSB B A BER B AT T o

EEFRAFAZERE S - BR5  FEaiEE
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49 2H# : Ringeisen v.Austria, Series A no. 13, no. 2614/65, § 97, 16 July 1971(“it cannot be stated as

a general rule resulting from the obligation to be impartial that a superior court which sets aside an
administrative or judicial decision is bound to send the case back to a different jurisdictional authority
or to a differently composed branch of that authority.”) (emphasis added)

30" Diennet v. France, Series A no. 325-A, no. 2614/65, § 37, 26 September 1995.

o Id. at §§3-13. S5t ¢ BOWARELLIS 6 RHY TIERE , RIS tribunal” > HARLIDDRETEL - 1M
FELA—REBHIEVABEBUARE (court) A7 Ryt « [ESL > A4USE 6 RAVPILME » PO AR -
BT ERE » AR -

52 Id. at §38 (“In the Court's view, no ground for legitimate suspicion can be discerned in the fact that
three of the seven members of the disciplinary section had taken part in the first decision.”).

53 John Leubsdorf, Theories of Judging and Judge Disqualification, 62 N.Y.U L. REV. 237 (1987).
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54 “Tunnel vision is the product of a variety of cognitive distortions that can impede accuracy in what
we perceive and in how we interpret what we perceive.” Keith A. Findley & Michael S. Scott, Multiple
Dimensions of Tunnel Vision in Criminal Cases, 2006 WIS. L. REV. 291, 307 (2006).

5 See supra note 12, at 12-13.
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B £ FF 5 ¢ (American Bar Association, ABA ) 2

p
o
(w.
] .J w
Jux

2 # 7], (Standards for Criminal Justice ) » H % _3 {3 f&ii
ki (Postconv1ct10n Remedies ) 2. "2 ;o4 % | (assignment of
judges) #84 > PfE TR B s Hul o B L3 Y R AFE
GEOERFEZFRFIL TG BTN B DRD] o deok kiR
FRRPAFAET D RAREZEZNEFTFET RZE AR
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Y

39 “Neither a general rule favoring nor one disfavoring submission of a postconviction application to
the same trial judge who originally presided is clearly preferable. If by rule or practice ordinary
assignment to the same judge is adopted, there should be a declared policy permitting the judge freely
to recuse himself or herself in a particular case, whether or not formally disqualified.” ABA STANDARDS
FOR CRIMINAL JUSTICE (2d ed. 1980), § 22-1.4.

60 “The presiding judge shall assign a judge to hear the case who may be the original hearing judge.
Should the presiding judge fail to assign a judge, and no judge is designated by the Chief Justice, the
judge who presided at the original trial shall hear the petition.” Rule 28 of the Tennessee Rules of Post-
conviction Procedure § 6(B)(1). https://www.tncourts.gov/rules/supreme-court/28 (last visited, Aug. 9,
2022).
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61 “Within ten [10] days of filing a petition for post-conviction relief under this rule, the petitioner may
request a change of judge by filing an affidavit that the judge has a personal bias or prejudice against
the petitioner.” Rules of Post-Conviction Remedies § 4(b), Indiana Rules of Court.
https://www.in.gov/courts/rules/postconvict/index.html (last visited, Aug. 9, 2022).
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