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UN Human Rights Committee (HRC), General Comment No. 32, Article 14 ( Right to equality before courts
and tribunals and to a fair trial), 23 August 2007, CCPR/C/GC/32, paragraph 36, "Article 14, paragraph 3
(d) contains three distinct guarantees. First, the provision requires that accused persons are entitled to
be present during their trial. Proceedings in the absence of the accused may in some circumstances be
permissible in the interest of the proper administration ofjustice, i.e. when accused persons, although
informed of the proceedings sufficiently in advance, decline to exercise their right to be present.
Consequently, such trials are only compatible with article 14, paragraph 3 (d) if the necessary steps are
taken to summon accused persons in a timely manner and to inform them beforehand about the date
and place of their trial and to request their attendance.1 ( X

UN, Economic and Social Council, Resolution 1989/64, Implementation of the Safeguards Guaranteeing
Protection of the Rights of Those Facing the Death penalty, May 1989, "Recommends that Member States
take steps to implement the safeguards and strengthen further the protection of the rights of those
facing the death penalty, where applicable, by: (0) Affording special protection to person facing charges
for which the death penalty is provided by allowing time and facilities for the preparation of their
defence, including the adequate assistance of counsel at everv stage of the proceedings, above and
beyond the protection afforded in non-capital cases;" ( X

UN, Economic and Social Council, Resolution 1996/15, Safeguards guaranteeing protection of the rights
of those facing the death penalty, July 1996, E/RES/1996/15, "Calls upon Member States in which the
death penalty has not been abolished to effectively apply the safeguards guaranteeing protection of
the rights of those facing the death penalty, which state that capital punishment may be imposed for

12
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(4) 2005/59
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(5) 2018 36 | 41
14
6
11
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only the most serious crimes, it being understood that their scope should not go beyond intentional
crimes with lethal or other extremely grave consequences; Encourages Member States in which the
death penalty has not been abolished to ensure that each defendant facing a possible death sentence is
given all guarantees to ensure a fair trial, as contained in article 14 of the International Covenant on Civil
and Political Rights....."

10 UN Commission on Human Rights, Human Rights Resolution 2005/59: The Question of the Death Penalty,

20 April 2005, E/CN.4/RES/2005/59," Urges all States that still maintain the death penalty: ...(d) Not to
impose the death penalty for any but the most serious crimes and only pursuant to a final judgement
rendered by an independent and impartial competent court, and to ensure the right to a fair trial and
the right to seek pardon or commutation of sentence; (e) To ensure that all legal proceedings, including
those before special tribunals orjurisdictions, and particularly those related to capital offences, conform
to the minimum procedural guarantees contained in article 14 of the International Covenant on Civil and
Political Rights."

UN Human Rights Committee (HRC), General comment no. 36, Article 6 (Right to Life), 3 September 2019,
CCPR/C/GC/35, paragraph 41, "Violation of the fair trial guarantees provided for in article 14 of the
Covenant in proceedings resulting in the imposition of the death penalty would render the sentence
arbitrary in nature, and in violation of article 6 of the Covenant. Such violations might involve the use of
forced confessions; the inability of the accused to question relevant witnesses; lack of effective
representation involving confidential attorney-client meetings during all stages of the criminal
proceedings, jncluding criminal interrogation, preliminary hearings,180 triall81 and appeal; failure to
respect the presumption of innocence, which may manifest itself in the accused being placed in a cage
or being handcuffed during the trial; lack of an effective right of appeal; lack of adequate time and
facilities for the preparation of the defence, including the inability to access legal documents essential
for conducting the legal defence or appeal, such as official prosecutorial applications to the court, the
court's judgment or the trial transcript; lack of suitable interpretation; failure to provide accessible
documents and procedural accommodation for persons with disabilities; excessive and unjustified delays
in the trial or the appeal process; and general lack of fairness of the criminal process, or lack of
independence or impartiality of the trial or appeal court/'

13
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Nigel Li; Wei-Jen Chen and Jeffrey Li, Taiwan: Cutting the Gordian Knot-Applying Article 16 ofthe ICCPR
to End Capitol Punishment, 209 Capital Punishment: New Perspectives (2013), 225.
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B U.S. Supreme Court Powell v. Alabama 287 U.S. 45 (1932), “Let us suppose the extreme case of a prisoner

charged with a capital offense who is deaf and dumb, illiterate and feeble minded, unable to employ counsel,
with the whole power of the state arrayed against him, prosecuted by counsel for the state without assignment
of counsel for his defense, tried convicted and sentenced to death. Such a result which if carried into
execution, would be little short of judicial murder, it cannot be doubted would be a gross violation of the
guarantee of due process of law, and we venture to think that no appellate court, state or federal would
hesitate so to decide.”

U.S. Supreme Court Carnley v. Cochran, 369 U.S- 506 (1962)/°'This might mean that the petitioner could
have suffered no constitutional deprivation if he had not formally requested counsel, and that failure to
make such a request is to be presumed unless the record shows the contrary. But it is settled that where
the assistance of counsel is a constitutional requisite, the right to be furnished counsel does not
depend on a request/"

U.S. Supreme Court Argersinger v. Hamlin, 407 U.S. 25 (1972)/'We must conclude, therefore, that the
problems associated with misdemeanor and petty offenses often require the presence of counsel to
insure the accused a fair trial. -
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(6) 32 14

(1)

(2) 31

2D UN Human Rights Committee (HRC), General CommentNo. 32, Article 14 ( Right to equality before courts

and tribunals and to a fair trial), 23 August 2007, CCPR/C/GC/32, paragraph 38, KrThird, article 14, paragraph
3 (d) guarantees the right to have legal assistance assigned to accused persons whenever the interests of justice
so require and without payment by them in any such case if they do not have sufficient means to pay for it_
The gravity of the offence is important in deciding whether counsel should be assigned  m the interest of
justice *asis the existence of some objective chance of success at the appeals stage. In cases involving capital
punishment, it is axiomatic that the accused must be effectively assisted by a lawyer at all stages of the
proceedings. Counsel provided by the competent authorities on the basis of this provision must be effective in
the representation of the accused. Unlike in the case of privately retained lawyers, blatant misbehaviour or
incompetence, for example the withdrawal of an appeal without consultation in a death penalty case, or absence
during the hearing of a witness in such cases may entail the responsibility of the State concerned for a violation
of article 14, paragraph 3 (d), provided that it was manifest to the judge that the lawyer s behaviour was
incompatible with the interests of justice. There is also a violation of this provision if the court or other relevant

authorities hinder appointed lawyers from fulfilling their task effectively/9
106 7
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