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% P& Sue Davis, Corwin and Peltason's Understanding the Constitution
(Belmont, CA: Wadsworth Cengage Learning, 2008), p.373; Robert B.
Davis, Constitutional Law - Pointer v. Texas - Guarantee of an Accused's
Right to Confront the Witnesses against Him in a State Proceeding
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20 Der Gerichtshof prift, ob das Verfahren insgesamt, also einschlieRlich
des Beweisverfahrens, fair war.( EGMR 22.11.2001 — 39799/98, Rn. 4 —
Volkmer/Deutschland.) ¥ % P& The European Court of Human Rights
(Third Section), , sitting on 22 November 2001, DECISION AS TO THE

ADMISSIBILITY OF Application no. 39799/98 by Roland VOLKMER against
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Verfahren oder bei der Beweiswiirdigung) - 21
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21 2 B Schmitt, in; Meyer-GroRner/Schmitt, Strafprozessordnung, 58.,
Aufl., Minchen:Beck, 2015, Anh 4 MRK Art.6 Rn.22-22g.

22 EGMR 15.12.2011 - 26766/05, Slg 11-VI Rn 147 - Al-Khawaja
ua/Vereinigtes Konigreich. 2020 & g/ A 82 a2 i sfu ¥y - 3
L RRE > ¥ F %% o b4 EGMR (Dritte Sektion), Urtellvom 28.01.2020
- 10355/09, 14358/11, 12934/12, 76458/12, 25684/13, 49429/1, BeckRS
2020, 805 » "The principles to be applied in cases where a prosecution
witness did not attend the trial and pre-trial statements were admitted
as evidence have been summarised and refined in the Grand Chamber
judgments Al-Khawaja and Tahery (cited above, § 152), and
Schatschaschwili (cited above, § 118). According to these principles it is
necessary to examine in three steps the compatibility of proceedings,
which led to a conviction, with Article 6 §§ 1 and 3 (d) of the Convention.”

23 2. B Jens Meyer-Ladewig/Stefan Harrendorf/Stefan Konig, in: Meyer-
Ladewig/Nettesheim/von Raumer, Europdische Menschenrechts-
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konvention, 4. Aufl., 2017-beck-online, EMRK Art.6 Rn.146.

Gab es gute Grinde fir die Abwesenheit des Zeugen und fir die
Zulassung seiner Aussage als Beweismittel? 31 #* gt A % fo 2] /42
#E * * 2Z“there was good reason for the non-attendance of the witness
and, consequently, for the admission of the absent witness’s untested
statements as evidence” » Y/ ¥R o LT 3 M= H BRI E Y 2
= 3L f% > 51 B EGMR (Dritte Sektion), Urteil vom 28.01.2020 -
10355/09, 14358/11, 12934/12, 76458/12, 25684/13, 49429/1, BeckRS
2020, 805.

War die Aussage des abwesenden Zeugen die alleinige oder
entscheidende Grundlage fir die Verurteilung des Angeklagten? * 51 #
B A JEE R Y] A-2 ® 2 * 3T > “the evidence of the absent witness
was the sole or decisive basis for the defendant’s conviction or carried
significant weight and its admission might have handicapped the
defence” » 11 E¥FPR o

Gab es hinreichende ausgleichende Faktoren, einschliellich gewichtiger
prozessualer Absicherungen, um die Hindernisse fir die Verteidigung zu
kompensieren, die durch die Zulassung der nicht Gberpriften Aussage
entstanden sind, und um die Fairness des Verfahrens insgesamt zu
sichern? 31 % F A g2 fa2]i-2. & < * 3% » “there were sufficient
counterbalancing factors, including strong procedural safeguards, to
compensate for the handicaps caused to the defence as a result of the
admission of the untested evidence and to ensure that the trial, judged
as awhole, was fair. The extent of the counterbalancing factors necessary
in order for a trial to be considered fair would depend on the weight of
the evidence of the absent witness. The more important that evidence,
the more weight the counterbalancing factors would have to carry in
order for the proceedings as a whole to be considered fair” » 12 &%}
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29 2 B Jens Meyer-Ladewig/Stefan Harrendorf/Stefan Konig, in: Meyer-
Ladewig/Nettesheim/von Raumer, a.a.0., EMRK Art. 6 Rn.146f..3 335 ®&
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P& Diana Thornich, Art. 6 Abs. 3 lit. d EMRK und der unerreichbare
(Auslands-)Zeuge: Appell zur Starkung des Konfrontationsrechts bei
prajudizierender Zeugenvernehmung im Ermittlungsverfahren Zugleich
Besprechung von EGMR, Urt. v. 15.12.2015 — 9154/10 (Schatschaschwili
v. Deutschland), ZIP 1/2017, S.39f., 47, 55.
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