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WEFRERALE LAABKRFTLREFELER > flioief
ITHART ~ GRIAER  RERESE 19 KEFDH > RAL
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Rk BAEEMTHINORITAFRAILREAITF FTUEERHETS
A o Bk o M FIFRIMIEE T 42 2 % 455 #h = 34 2 F 455 1%
2 37> BNAEAHEZRLFHNRST

ERAMES A045F 138 ~ F 3 AR B4 IE L R AKZHA
HARE-RAJ/AAFRVCRFARAFHRAEMREZIEELFETSA
FIEAEE R NARBALEETE BB AFBFAKELERER
AKX AERLRZARAMLBEKES » £ THA -
BAXRZHMAER

AERE—GEFRARGEES  HRNAKRFEZHE
BRE—ARFEAWEH N EZAMEZ L E KA AR
BR B 3R X R B A RRAT o IR RIS FTEY IR e
SRz Y MBI EHSHIFELRAKERTANRY
(instrumental ) Z | F d) ik Rwg » A EEFTBARXLAMAEZ Y
BB AFF AR RIEERRKFUARSZIZEFXER » &
R F A B e AR IR e AL A BUS Fe R R B
Mzt sd IREERERFREBRSCASEEGELE
it BB > REFAERGMNFEZRARIREE -

HER UREHABNZEERS RXZMBENBLBE

! Jennifer Hendry & Colin King, Expediency, Legitimacy, and the Rule of Law: A Systems
Perspective on Civil/Criminal Procedural Hybrids,
Criminal Law and Philosophy 11(4): 733-757 (2017), Abstract.
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(exorbitance) > R 3 LA JE 3R (retribution) & X = AR #H.8 ° B 2
IRABAE PRI » SR B RH S MIER PR FEAR BIALLBR
RALTHAES B o 2 4G5 B % S 3 A B o

HRERFBRIECFRUFESL FZERERBEEZIN
Bk 2021 F SAREAY  ohIE- BRARS - FaLE -
R RAER’ -

2FRE—MERE R REARZERA T B R E
DM IR A B HIE S 18 455 2 RS E IR dy 2 T RAE KA BT
"Z R ATH A REHA T T B REEERE 8BS
HREBRZESAM? AR ERAEREBMAER  BRABKRAAL
2022 F3R H R AP LS REAT (48 2022 A BELRE)
HPAMBEEEZIAL -

2 B X # A W. Hassemer, ‘Strafrecht, Privention, Vergeltung’ (2006) 7 Zeitschrift fiir
Internationale Strafrechtsdogmatik 266, 270; Johan Boucht, Asset confiscation in Europe - past,
present, and future challenges, Journal of Financial Crime 26(2). February 2019. %-# H 2[4
A% -

3 Guilherme France, Non-conviction-based confiscation as an alternative tool to asset recovery,
Transparency International, 26 January 2022, United Nations. 2021b:17, Procedures allowing

the confiscation of proceeds of corruption without a criminal conviction (CAC/COSP/WG.
2/2021/4).
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BoBTAKZ Bk AHBF LR  wE# NS EH RELELLRTAS
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FEA-BRAZEAMNEREHNBAELEHHMNEE L+ a FEWARRMER
WEFOEZFEHBIABARAKZIIEES HITEZEAREL - Z - HNAETEAR
EAREMERERR 2R RUIESFAKRA ARG E -+ —8EE > F%
EEBRBELGEARBEARE X AHEBHE - MEERERIFILER K E R MEHE 4 # #7
AFETE LB THRBNEARTIR LT A > B 200K - MARAEREHEGRY
HEAMRAZZEATAR AAALEZHARETHENL  floiTAART B EBER
HEAEZUARRLS » FTEAERNRCEETHZRERAR > HFPHH -
SHEEHMAATE MR AETAUNEARLMEREZRRZICEER 43
2014/42/E0 kB A KIS B RGRALEEGE o+ -8l 2RALBEELEES
WRETAREZEREE  MBEEBEREAEE  REEEEHE > 2FHET T L8
THERNEALREITH - MERARTHEABRA LR AR EITAR  AFLF 24
METHEN > HlhoiT HAMF B0 EBEAE SR EANTR RS IRTVE B IR
BT A2 e o
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— > FJAF TR/ IR FRUZ B

PARFFRPCEAFFRE B R TAZCEPIERE
AR R » kBl P A RAEARE ] - ERBEEH B RELE
BRRA 2 -ABBLSALRZAZE I - EECER 4 oM
ZRO-BREREFERE - Lol T:
1~ B 2R PR g 3] 7 A S 2 3R R

REFZBFALBEAREZRMNFEF AR R/
RIRAENTHRAENEER MARAE Rk LESREE KL
BRI RE S BRFES TR EZ2RARSKBELEBHERR
°(preponderance of the evidence) » Ak 2 R R 2 VB2 EE K
B % o R H 4R R 3 B 2K M4 A #) 7 (balance of probabilities ) »
BAREEENY—FBEEERBEZERE T T REMEAMN 50%
(B1%EA E) - sbi A FEHEHA FLEBBLSIEIRERAR - B
sb o A ERBFERE > WRIEEF R E L FAREHAZE
BUEAERERBEEARAEARA LR EITA BRETRAR
o] S REAR R BROEREE ERAEEABRZIHRR
JER AN R ELBITRURENFS TRAMREZE
W& AT A XA FIB IS 0 I O B E AT R RZE
e

Bk 2 2014 4 % w35 4 (DIRECTIVE 2014/42/EU) % 5 4& % 1
BRI/ AFIF R F 2] BBEGREREMNFRE Hb32 ik
ITAHRE ARG FIET AERRE > T RIERBEZHMMAER
AILRITA RIEBETHRARAN BERRTEHTLRFHAER

¢ Wex,LII(Legal Information Institute), Cornell Law School.
7 Guilherme France, Supra note 3.
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AILFEITA - RBEBRTUMRE > fldo kR TURASE R EARME
AT FIBT » RATLHIER A FHERRITA PEIFHTREMLL
WEAIT AT EFZTRMERFS - BEREELT > EIRLEE
REAGEREIL A BBAFFRARAREHEETNAFE
WA ERLSTEBAR RIS G FF TREEBUERE
HZMERBLFTANE RN FTZI— REBRETURHEL —
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2 AAEEASAERZAZE

WIEE AW THZKANNBASERRAETEE
Bl F@AWNTERAZ "HERLS AER, ZEAZE(clear
and convincing evidence)% - & & A BB HE/E0) — F H A LIRS
PERE B E T AP IR RN 4532 09 T Bk o S A4 B AN 8
FTRANRBARFRENETEERE  BAPBTANEANE
FAEHR AR IR R B BP A AT 045 R4 AR AR T1% 2380 7Y
ﬁﬁ o
3 ~ AR R

1994 448 B B 37 & &k ek 1992 4R 2 18 B 48 A A4 200k
ERRATRAHER(EOAEE BdERATHBERTEHEAL
AL RFTHAARAZMEZGGBRELCLE P AT F
BTG ERAE  BEERRERER  UETE LT EZBHA
EHBHEIEREAS A TREBAFARARLEERE TR
2% AR R FAR N EGIZ QR IAT R E S RAAIZ R
LB RE > RALBERTH LA ZASE LR -

&S
o A

8 Kagehiro, Dorothy; Stanton, W. Clark. 1985. Legal vs. quantified definitions of standards of
proof. Law and Human Behavior, 9. Guilherme France, id.

P MsEAE A B RRZ A ERMR—UEREEWHEHE 19465 SARETAH
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4~ T2REER

ex 8 2005 £ TR EAAMAF - TREAMEMNEE
AER AR ST 4% 2005 422 % > 2005/212/JHA) % 3 #
% 2 3E T RAL AR AWML TR AT R 24 LA S 04 B Ay ol 3B BF 0 0k
F JE 3£ B %, 4 #&1% (fully convinced )’z #2 & o
b~ BiEFixE ERE

AR EEAR A ZAERIKR > koM o
=AM AR/ T B ARAREGFBARE AR R E R WG

AFRE—2E AT h4A " EREMEHE 0 4IET]
BEk# 2014 FR UL FEBAAFRAKLEREEZEH > B
FRELNEEEAZAFARE ZEETH(FREF TR A
ARRFAL) > wERRARERATERZ T EHE RALBAE
IS 2 PG - A R A B X MR WG BB R &%
RAABREREEEERE REHBRERERARL?ZERTE
Ry o B3R ERIFAIR B A48 R4T A 77 2 L AR E IR %
Z 3 k (rebuttable presumption) » T 3% B 38 7547 A KRB B % &k
BEREFZRFEFET (A-F 0 3b-4) FEHERBRRA
RATH S > A ERAAE - HEOMNERERT REA —ZFH
RATAMERATRAEB XS RERN - F TG REIATE o
oo HERREERENZRAMEL - HELERAEHLRE
THRT X FAMERBEFHIMEERER  REMK S E
RENAMZFR BB T E SR ESERART &

EMEFEAN2023F 128 - %308 > & 50-51 -
Ui B 1 2HME SRBEREHEEAFHERABAREALLEERZAT—&
B P P9 200 R 4T A K HEA IS 4T 4 - Elzbieta Hryniewicz-Lach, Expanding Confiscation and
its Dimensions in EU Criminal Law, European Journal of Crime, Criminal Law and Criminal
Justice 31(3-4): 243-267.
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LHRABH HRTRMERSHETREGRE R XTHZS
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MZARE | RABE T XFARZHAE 0 EAAMNFEFLME
BIRRZBERAEZIRE  LRUBECELIZE BB AT
BREFEI BRERBAGESFIE R REREREHBIZREEZE
TREMEZ OEFE  LRLUATREREXATFEH AR -

ZoMEAUMEAREZIER

BXM Z AL AT R WE R RSB R T 5 B 0 1~ ERA
FRFZRMW 2> MFRARFVF R (AT RN - E RN
BHRBLEFEEMANRFEBYRXBIERLTE ) I FFRERAE
#R2ZBZW(EBRFFRRFIUARFE  ATHRAF REFHETA
W) 0 4~ B & R IRA B &l %] (Unexplained Wealth Mechanisms,
UWM)" -

FRFRRUMARET XA wfe L —R4HBERFHAF

' Johan Boucht, supra note 2.
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K" A ROUBBRRLRELE > Bk E Ak RAAE A
WACTAT By do K BURBP IR do ik IR AE T AIT BB R L AR
ARRZEEATE BHTEETZREL AEAMNRERELF T4
Z 3R TR AR B AR K o BH B RR A RRA LR
Z R Mo HEIEFATREIBHF i FRE— T4
EFRUBRAITAHAFRIFLIERZ - R R EEF R AKRA
HAGE AT BAAFH X P RE AL FAR R RIC A8 M SCF
fefe REHFAER S 20 BMRBA A FRAE—BEARABH B LR
RZIAKBH -

EH B FREMZAREREART RS "8 E KRR
BA &M, (UWM) » B~ MR MR - AR R "8t &
F BB 4 | (Unexplained Wealth Order, UWO) & 4" > 133 4] &
REERHER RAHAFMAZAHE HERAAEE o7
BAFESE  mRAEZEWRA 0 Bpi MM A TR K - UEITR
EEAHERA" ﬁ%shis‘%m&c*m TRt & RORR B RIK | 4
HeyRMEA > mIERE  NTE BB RTIEEE - Bd@EARE
%ékﬁ’ﬁﬁaﬁzaﬁﬂﬁél%ﬁm°

weoRAZR T 2022 FRUBELRE

12 3o 3 B 2002 %50 58 A543 7% 2002 (the Proceeds of Crime Act, POCA 2002)% 5 #i 4% 2
EREHRFLE -
B RIATIES 298 HEMLE o
42017 £33 B (MELE) B 1-6 453] A 2002 50 R AT4FEH 89 % 362A—362R #u
396A — 396U & o
B OB 2002 £ RAAFELE 8y B324EB-HEARXAEARTE > AREHRRA
BUSABAY Bl i HBERAET L  ERATHRALAABRMNELZRES - Rk
S FERANETFERILE  FLATRE - B IR FixfolEMHICE - 2848~
R REBY % THERAFALE AEPARAHTSEE R AAEED
REBEREFRIFMAEBEAREG S BHE  BREESEUANARBRR R ARIFHMSE » BPT
b g N e
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BRAZ B e# 2022 5 A 72021-2025 sFec 8 478 m 400
FRSG R —BAMYRKIESRE (UTHME2022 £81-% )
BERCERZRNERFEERL LOFHRBRRAMREZRK
L

2022 FREF AR ERAAFEK > BAZZERED
A 2014 FARKIE L B ARG HETIR 2R > JF k4 2005 £ 42
BRAR RADEEERAZE > MmARERRAEE s
convinced )# E A &Y 81 AR AL AT B 0% > R B RAF R MM
E BN ERERBELREGOFAENL QM EBEAAKE
FAZBEUATRLBIGFE - b FARAFAKBLRBER
HBEREZMARLE -

2022 FREALAF IDHAEIFRFARK - F 16 R THL
Fe 4T R iE & 2 Bt & R JR K BA /2 ik (confiscation of unexplained
wealth linked to criminal activities) o AT-5# 2L F AT A Z W R,
PE - UBEBBLF A URMEFFRLF T HE L LR R
ARBELER ~BE ~ T LFALAKH RO RR - BEHE
BEFTREGFEEFHBZ U ERNEREZLREERS
T BEE BAREAIRAS 245 EMNE 4 U LA Bk
o TRAEASSKMEELEXREHEMEZ LR -
1B ~ &3

HERBHARERZ IR R THER > £ ANk 3k
RUETHMEES  SEMER" ARMERLUEERI AL

'$ Proposal for a Directive of the European Parliament and of the Council on asset recovery

and confiscation, Brussels, 25.5.2022 com (2022) 245 final. https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52022PC0245

VR 15458 4EMRE

18 K. Tiedemann, U. Sieber, H. Satzger, Burchard and Brodowski (eds), Die Verfassung
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Ho B EERAMEIG ZOBCAH > EREREZOHE
Eho MEFNEEHSG EHHW AT BRARBLEEA LY EE -
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Bk 2345 R A ~ A FEFRR - B IS RREMEHR - F
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ERAK  EEZRBARBT oA E& 1 EREE - R
BHAEE -2 -WE oI RERRK -3 9ERRETFH
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Z 0 R 5t E LA B IEERARE e hBMR SR H bR
Mo I HZAEE T R TRAARAAFIPRRELE
(interlocutory sales) LA B 1k AR M 8% ) ik & 5 sk ok - 3 RA4F R0
FR—EXABERUIZEN  HHRAEHHZHL FREEYW
BEHE 194 F SEREZREBNIDEAXERFLILEFIEX
kM AR P ARSI AR RS 0 MAFREGRE -

moderner Strafrechtspflege. Erinnerung an Joachim Vogel (2016), Abstract.
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(—) A3 3 bk g 2] M7

g T B AR M 4 F] B | (balance of probabilities) & 3%
RikbrEARFHRDAFHOBBREERE  ERAETERK
BEAAELFTHE AN TRERNDRELENTRMEE R
BPTARE S FHAE -T2 RBEEFA-FTHAERY
FEAMARECE SI%UA L ARRTUAKEEL ERGF
Flo b—REFFRBRBRAEREOME  BETHSZRRS
AEE > APANPSBIILMAR  E— S EHEL - F
4o BN & & ik %% 4 Neat Holdings Pty. Limited v. Karajan
Holdings Pty. Limited And Ors — £ FEpBA G35 T REFHD
FAFBRBEEEN—FTEEFA FFANBTREBTEEZRES
BERMMEHE  HEFAEFETRLFTAHAIELRNGE
IR Y- CB-JILICLLRE A R B R AT BTARE
ERX—ARLZBEFTRILATEOERBE » TR SRESFE
FROMERNEMATE T ERGBRESE - HX

' Perry (Respondent) v Raleys Solicitors (Appellant), [2019] UKSC 5. (13 February 2019 ) - 3% B & &%
RARREFEHBTRARRAEREHGHEARE > BB EEL  HREHIRIKE R AL H
WAAZE > o EEABRITARTRILZEL » AR ER AL ED S1%EARER 0 R
TR AR 0 R 49%M B AR E R SIABBETREO R ELR o EHARE 17
B4 3+ "In both those types of situation (that is the future and the counter-factual) the court occasionally
departs from the ordinary burden on a claimant to prove facts on the balance or probabilities by having
recourse to the concept of loss of opportunity or loss of a chance. Sometimes the court makes such a
departure where the strict application of the balance of probability test would produce an absurd result, for
example where what has been lost through negligence is a claim with substantial but uncertain prospects of
success, where it would be absurd to decide the negligence claim on an all or nothing basis, giving nothing
if the prospects of success were 49%, but full damages if they were 51%: see Hanif v Middleweeks (a firm)
[2000] Lloyd’s Rep PN 920 per Mance LJ at para 17. A further reason why this is a generally unrealistic
approach is that most claims with evenly balanced prospects of success or failure are turned into money by
being settled, rather than pursued to an all or nothing trial. | (A ERLEH M A XK EHR > RaHARE

ThHW AR
2334 #% 45k 1% (HIGH COURT OF AUSTRALIA) &R M FE 2l kB & * ey ok 1 0 £ R ¢
hitps://www.hcourt.eov.au/ -
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(The ordinary standard of proof required of a party who bears the
onus in civil litigation in this country is proof on the balance of
probabilities. That remains so even where the matter to be proved
involves criminal conduct or fraud... On the other hand, the
strength of the evidence necessary to establish a fact or facts on the
balance of probabilities may vary according to the nature of what
it is sought to prove... "The seriousness of an allegation made, the
inherent unlikelihood of an occurrence of a given description, or
the gravity of the consequences flowing from a particular finding
are considerations which must affect the answer to the question
whether the issue has been proved ...") | 33T 2 » £BITEARM
AT F BT > R BAR BB R a4 > SRR B E
BRATEEHENBE - TERMRE - ZFHE L TREA
IREF » B FER T AR 0 AR B AR MM AT By
AR B4 o

(=) B ReykmEd

WA T AR A A REBEABRRE
RIAERAGREMS - R ZFRAZ—WEE G
SR ELE B KERZ > BAMFRF RO RE K
B EARTOTMEAR % RN

B ARBAERL  REFAMFEMDENALE
YfE » IEARABE] o HFIRLEHR CATHRAT BHERICE ~ L F 4
TR > AR ATEATRERLFRRI GRS » B AR

3 Neat Holdings Pty 1.td v Karajan Holdings Pty Ltd [1992] HCA 66; (1992) 67 ALJR 170; (1992) 110 ALR
449 (16 December 1992)
4 4.# Donald L Mathieson, Cross On Evidence 173,7th New Zealand Edition 2001.
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