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! Jennifer Hendry & Colin King, Expediency, Legitimacy, and the Rule of Law: A Systems
Perspective on Civil/Criminal Procedural Hybrids,
Criminal Law and Philosophy 11(4): 733-757 (2017), Abstract.
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AT A A ERA MIFRFRKREABALBER
RAC T AR B 6 2 ok A0 45 B i 2 2 Aot B o

HREAFRIEZFRURSES FLERERBEEZINR
o202l F S RBRS I -BARS - TALE-
MM B g B

AFRE—WEEEGRERARERA T ZREEEHE
DmEkEBHRIEE 1845 E 2 ES EE b2 TR E R AT H B
ZAE TR AR MHEAFE £ B RETERE LS
BERERZETAM?IARERUEREBAER  LEBKEL
2022 FREFEMAKBLRECAT M 2022 BRIBELRE)

EPAMBERTEZIRE

2 R # A W. Hassemer, ‘Strafrecht, Privention, Vergeltung® (2006) 7 Zeitschrift fiir
Internationale Strafrechtsdogmatik 266, 270; Johan Boucht, Asset confiscation in Europe - past,
present, and future challenges, Journal of Financial Crime 26(2). February 2019. % # H 3 4
P2 ©

3 Guilherme France, Non-conviction-based confiscation as an alternative tool to asset recovery,
Transparency International, 26 January 2022, United Nations. 2021b:17, Procedures allowing

the confiscation of proceeds of corruption without a criminal conviction (CAC/COSP/WG.
2/2021/4).
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*(preponderance of the evidence) » APk 2 B R X REIBE S K
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7' o

Bk 2 2014 472 ¥ #5 4 (DIRECTIVE 2014/42/EU) % 5 4 % 1
RARET/RAFIF RN F 2] BEHRARARZHIFRE RibiE ik
ITHRE R HE ABARE T ROk /a0 8 E R
BILFATA  RIBETHRREAK BERETEELLFIMAER

¢ Wex,LII(Legal Information Institute), Cornell Law School.
7 Guilherme France, Supra note 3.
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1994 &7% B 5 #F & ok 1992 Fhr 2 18 B & A P45 480k
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R BAEERRGHARL LRI TEXTEEERA
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8 Kagehiro, Dorothy; Stanton, W. Clark. 1985. Legal vs. quantified definitions of standards of
proof. Law and Human Behavior, 9. Guilherme France, id.
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Z 3% | (rebuttable presumption) > 3% B 4biE iR 4T A4 KRB B % &
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RATH G FEAAH - BROMERERIT RREAF —EZFE
RARAHTERBTREBEHRERE - FRHREIRATHT -
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BREANAMZEFR B ER T AR E R E S FBRANLTE R

EMEEEAN 20235128 - #3044 > & 50-51-
U imiZBE 1 2HRAE SRERCHECAFHERBABAREALLERREZ N —&
B R P 2 00 4T B R 4A I8 4T A - Elzbieta Hryniewicz-Lach, Expanding Confiscation and
its Dimensions in EU Criminal Law, European Journal of Crime, Criminal Law and Criminal
Justice 31(3-4): 243-267.
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1" Johan Boucht, supra note 2.
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12 4u 3t B 2002 440 58 A74% 7% 2002 (the Proceeds of Crime Act, POCA 2002)% 5 3R 5% 2
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YRR 298 BT o
42017 £33 B (MELE) & 1-6 483 A 2002 £50 R AFAF 5589 ¥ 362A—362R Fv
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Sh FEANETFEALE WELPATRE - B ILRE - Fx L EHLE %8
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#% EMa4 -
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16h
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T EG BREMILASE 246K EMNE 4 F0 LR Bk
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18 ~ &%
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16 Proposal for a Directive of the European Parliament and of the Council on asset recovery

and confiscation, Brussels, 25.5.2022 com (2022) 245 final. https://eur-lex.europa.ew/legal-

content/EN/TXT/PDF/?uri=CELEX:52022PC0245

T RIS HF4BBRE -

18 K. Tiedemann, U. Sieber, H. Satzger, Burchard and Brodowski (eds), Die Verfassung
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BHEREE -2 -HEF oI RERBAK -3 BHERRETF S
HERREARLEREA BATARERETRUARE LA FRET—
Z Rt E LA B IEERARE BRI S A H bR
¥ eif 2 AEE - RE AR TEAKRBAAFZIPRIREL €
(interlocutory sales) $A By \E{B 1B 8k 2V skisk & 5 sboh > 3 RAVF 2K
AE-—FABERANZER MR EHZIH  FRHAEEH
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moderner Strafrechtspflege. Erinnerung an Joachim Vogel (2016), Abstract.
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4o W & & 7k 24 Neat Holdings Pty. Limited v. Karajan
Holdings Pty. Limited And Ors —£ ¥ EFBA G4 4 T REHD
FARBEFEN—FTEFA HENBETRETERES
EARMMEEHE  c FESAEFHEIRLETARFRNE
DL AL Kol o e B—FE o RWNE R FEARE
HE—AXRSFBAFEARILAMFOEERE TR GREFE
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! Perry (Respondent) v Raleys Solicitors (Appellant), [2019] UKSC 5. (13 February 2019 ) - 3t Bl & & &
REFRFFHETARBREASRMEEHEARE  CEAFEREH @ HRETHIIRHRE R H
B2 > Bllo e RBAIT AR T RILZEH > MIRLE R G EEED SI%EARLER > R
L THIF RGN  HEEE A% BAREREFERETEROTELER - LHARE 17
B 4% : T In both those types of situation (that is the future and the counter-factual) the court occasionally
departs from the ordinary burden on a claimant to prove facts on the balance or probabilities by having
recourse to the concept of loss of opportunity or loss of a chance. Sometimes the court makes such a
departure where the strict application of the balance of probability test would produce an absurd result, for
example where what has been lost through negligence is a claim with substantial but uncertain prospects of
success, where it would be absurd to decide the negligence claim on an all or nothing basis, giving nothing
if the prospects of success were 49%, but full damages if they were 51%: see Hanif v Middleweeks (a firm)
[2000] Lloyd’s Rep PN 920 per Mance LJ at para 17. A further reason why this is a generally unrealistic
approach is that most claims with evenly balanced prospects of success or failure are turned into money by
being settled, rather than pursued to an all or nothing trial. | (X &AL ¥ H MEAXXRBEH - R RL%E

FHhRGWEERML)
2834 % 4k 1% (HIGH COURT OF AUSTRALIA) A ME S kM A THRFHER » £/ ¢
https://www.hcourt.cov.au/ -
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3 Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd [1992] HCA 66; (1992) 67 ALJR 170; (1992) 110 ALR
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4 22 Donald L Mathieson, Cross On Evidence 173,7th New Zealand Edition 2001.
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other activities. In this context, the court has to consider the
specific circumstances of the case, including the facts and
available evidence based on which a decision on extended
confiscation could be issued. The fact that the property of the
person is disproportionate to his lawful income could be among

those facts giving rise to a conclusion of the court that the
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property derives from criminal conduct. Member States could
also determine a requirement for a certain period of time during
which the property could be deemed to have originated from
criminal conduct. ” E F4E B A &R & B BAF R LA RAF
RENLBEEFE AN EARMK#E4 (the balance of
probabilities ) | #7841 & & & 4 R H A7) B 2 FE AT
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