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mental retardation/intellectual disability ) mental illness)

17c Aimee Logan, Who Says So? Defining Cruel and Unusual Purtishment by Science, Sentiment, and
Consensus, 35 HASTINGS COWST. L.Q. 195, 197-8 (2008) (“Mental retardation is a deficit in intellectual or
cognitive functioning. Though often confused by lay persons, mental illness and MR are not synonymous.
Mental retardation is not a subset or type of mental illness. Instead, "[mjental illness is caused by
bio-psycho-social factors that affect one's behavior and psychological disposition.7 In contrast, MR is caused
by various biological, social, behavioral, medical, educational and hereditary factors. Actual definitions of
MR differ widely among professionals and often are “heavily politicized.? Definitions do seem to agree on
three criteria: an individuars 1Q score, their level of impaired adaptive behavior and the age of onset of their
symptoms,1); Rebecca J. Covarrubias, Lives in Defense CounseVs Hands: The Problems and Responsibilities
of Defense Counsel Representing, 11 SCHOLAR 433, 421-3 (2009) ("Mental retardation is not a form of
mental illness but rather a unique developmental condition separate from mental illness. To begin, the first
difference is ttiat mental retardation can arise at birth or early childhood and must be present by the time an
individual turns eighteen years old. However, meDtalillness can first be experienced in a person’s adulthood.
Next, the most significant difference between mental illness and mental retardation is that “mentally ill
people encounter disturbances in their thought processes and emotions; mentally retarded people have limited
abilities to leam.™ A mentally retarded person, by definition, must have a low 1Q whereas in mental illness,
intelligence is not a factor. To illustrate, a mentally ill person suffering from a condition such as
schizophrenia can have a very high 1Q, while a mentally retarded person always has a low 1Q. Another key
difference is that a mentally ill person may improve or even be cured with therapy or medication but mental
retardation is a life long disability. However, mentally retarded individuals will continually live with
diminished intellectual capacity, although they may be able to slowly acquire additional skills and abilities
with age/).

Witz



14

15

16

7

18

2

141

1984 5 25

107/7/31

Safeguards

Guaranteeing Protection of the Rights of those Facing the Death Penaltyj % 3

18 pregnant women)

694 -
756 710 709

T49213

02791732-1



20

107,7/31

(persons who have been insane) 4 1984
1989 5

24 1
j (Eliminating the death penalty for persons suffering from mental

retardation or extremely limited mental competence, whether at the stage of

sentence or execution) 5 °
mental retardation/intellectual
disability) = ,

2005 2 05/59 2010 2010/10

57
1983
Protocol No. 6 to the Convention for the Protection of Human
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insane) 11 1989 5 24
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(Eliminating the death penalty for persons suffering from

mental retardation or extremely limited mental

competence, Whether at the stage of sentence or execution)

N o
2. 2005 Office of the High
Commissioner for Human Rights) 2005/59

18

. B (Not to impose the death penalty on a

person suffering from any mental or intellectual disabilities

or to execute any such person.) °
3. 2010 United Nations
Economic and Social Council) 2010/10

ESC Resolution 1984/50, Safeguards guaranteeing protection of the rights of those facing the death penalty
( 1

ESC Resolution 1989/64,, Implementation of the safeguards guaranteeing protection of the rights of those
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14 Member States eliminate

the death penalty "for persons suffering from mental
retardation or extremely limited mental competence,
whether at the stage of sentence or execution™. Although the
prohibition of the execution of the insane is firmly rooted in
the customs and practices of most legal systems, it is not
explicitly set out in applicable treaties. The norm should be
subsumed within the general protection against arbitrary

deprivation of the right to life.)

57

/

( In particular, persons with mental or
intellectual disabilities shall never be sentenced to death
and/or executed ) 15°

( /
( Intellectual Disability ) / Intellectual
Developmental Disorder)
( American Association on Intellectual and Developmental

Disabilities, AAJDD) 2010

U.N. Economic and Social Council, Capital punishment and implementation of the safeguards guaranteeing
protection of the rights of those facing the death penalty: Report of the Secretary General, U.N. Doc.
E/2010/10, Dec. 1872009. (A corrigendum was issued on Sep. 21,2011 under U.N. Doc. E/2010/10/ComK)
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disability is a disability characterized by significant limitations in
both intellectual functioning and in adaptive behavior, which
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( Significantly subaverage general intellectual

functioning existing concurrently with deficits in
adaptive behavior and manifested before the age of

20 18)

(2) 4029

Atkins v. Virginia, 536 U. S. 304, 318 (2002). {"Clinical definitions of mental retardation require not only
subaverage intellectual functioning, but also significant limitations in adaptive skills such as communication,

self-care, and self-direction that became manifest before age 18.n) ¢ 1S
24 California Code, Penal Code - PEN § 1376* mental retardation intellectual disability j
C a) As used in this section ‘intellectual disability’ means the condition of significantly

subavemge general intellectua flmctioning existing concurrently with deficits in adaptive behavior and
manifested before 18 years ofage,)
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18
“ *Seriously mentally retarded’

or 'serious mental retardation' means that an individual
has significantly subaverage intellectual functioning
that exists concurrently with substantial deficits iIn
adaptive behavior and both the significantly
subaverage intellectual functioning and the deficits
10 adaptive behavior were manifested before the

individual became 18 years of age’ )

70
“‘Significantly subaverage intellectual
functioning’ means an intelligent quotient of 70 or
below obtained by assessment with 1 or more of the
standardized, individually administered general
intelligence tests developed for the purpose of

assessing intellectual functioning”25)

(3) 19-2515A
Delaware Code Title 1L Crimes and Criminal Procedure § 4209+ Seriously mentally retarded
serious mental retardation Serious intdlectual developmental disorder

(u 1Serious intellectual developmental disorder7 means that an individual has significantly subaverage
mtellectual functioning that exists concurrently with substantial deficits in adaptive behavior and both the
significantly subaverage intellectual functioning and the deficits in adaptive behavior were manifested before
the individual became 18 years of age> andd Significantly subaverage mtellectual flmctioning* means an
intelligent quotient of 70 or below obtained by assessment with 1 or more of the standardized, individually
adininistered general intelligence tests developed for the purpose of assessing intellectual functioning,)
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18 “ 1) As
used in this section: (a) (Mentally retarded’ means
significantly subaverage general intellectual
functioning that is accompanied by significant
limitations in adaptive functioning in at least two (2) of
the following skill areas: communication, self-care,
home living, social or interpersonal skills, use of
community  resources, self-direction, functional
academic skills, work, leisure, health and safety. The
onset of significant subaverage general intelligence
functioning and significant limitations in adaptive
functioning must occur before age eighteen (18)
years.);

4029
70 (b)‘Significantly
subaverage general intellectual functioning™ means an

intelligence quotient of seventy (70" or below. ”26)

2014 5 3//v. FlorWa

Jidaho Statutes Title 19 Criminal Procedure, Chapter 25 Judgment, Section 19-2515A.
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70

Moore v. Tfecoy

Briseno standard2s

1. B*1

Hall v. Florida, 134 S. Ct. 1986 1994 (2D14). ("And nothing in the statute precludes Florida from
considering an 1Q test*s standard error of measurement (SEM), a statistical fact reflecting the testes inherent

imprecision and acknowledging that an individual score is best understood as a range, ... Clinical
definitions for intellectual disability which, by their express terms, rejected a strict 1Q test score cutoffat 70,
and which have long included the SEM, were a fundamental premise of Atkins.p ¢ 19
2004  Briseno ( Ex parte Briseno, 135 S.\W.3d 1 5 (Tex. Crim. App.2004))—

(The Texas Court of Crimina] Appeals CCA)

j (exceedinglysubjective)
factfinders in the criminal trial context might also focus upon in

weighing evidence as indicative of mental retardation or ofa personality disorder) - CAA
Briseno BrisenoFactors/Standard))
1.

(Did those who knew the person best during the developmental stage - his family, friends, teachers,
employers, authorities - think he was mentally retarded at that time, and, if so, act in accordance with
that determination?)

2 . Has the person formulated plans and
carried them through or is his coaduct impulsive?)

3. Does his conduct show
leadership or does it show that he is led around by others?)

4o t

(Is his conduct in response to external stimuli rational and appropriate, regardless of whether it is
socially acceptable?)
5. Does he respond
coherently, rationally and on point to oral and written questions or do his responses wander from subject
to subject?)
6 . Can the person hide facts or lie
effectively in his own or otherslinterest?)

(Putting aside any heinousness or gruesomeness surrounding the capital offense, did the conunission of
that offense require forethought, planning, and complex execution ofpurpose?)
Moore v. Texas, 137 S. Ct. 1039, 1053 (2017). ("By rejecting the habeas court's application of medical
guidance and by following (he Briseno standard, including the nonclinical Briseno factors, the CCAX
decision does not comport with the Eighth Amendment and this Courfs precedents.") (PH 20
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48
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national
consensus)
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Atkins V. Virguiia, 536 U. S. 304, 311 (2002). ("Even one day in prison would be a ciuel and unusual
punishment for the crimefof having a commem cold™) ( 18
/rf,at 311. (FThe Amendment must draw its meaning from the evolving standards of decency that mark the
progress of a maturing society . Proportionality review under those evolving standards should be informed by
"objective factors to the maximum possible extent.’d ( 18

Atkins v. Virgijiia, 536 U.S.304, 315 (2002). (Mhe large number of States prohibiting the execution of
mentally retarded persons (and the complete absence of State passing legislation reinstating the power to
conduct such executions) provides powerful evidence that today our society views mentally retarded
offenders as categorically less culpable than the average criminal.... Moreover, even in those States that
allowthe execution of mentally retarded offenders, the practice is unconunon.0) ( 18
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deterrence)

false confession)

2013 /fo//v. F/oW

52

2016

1d,9at 318. (NWentally retarded persons frequently know the difference between right and wrong and are
competent to stand trial. Because of their impairments, however, by definition they have diminished
capacities to understand and process information,to comnninicate, to abstract from mistakes and learn from
experience, to engage in logical reasoning, to control impulses, and to understand the reactions of others/)

( 18 )

8 1d.y at 320. ("Mentally retarded defendants may be less able to give meaningful assistance to their counsel
and are typically poor witnesses, and their demeanor may create an unwananted impression of lack of

remorse for their crimes.” ) ( 18

2 Hall v*Florida,. 134 S, Ct. 1986, 2001 (2014); Moore v_Texas 137 S.Ct. 1039, 1058 (2017),(
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Atkins v4 Virginia, 536 U, S, 304, 319 (2002). ("Unless the imposition of the death penalty on a mentally
retarded person "measurably contributes to one or both of these goals, it 'is nothing more than the purposeless
and needless imposUicm of pain and suffering * andl hence an unconstitutional punishments) ( 18
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Roper v.Simmons,543 U S.551 560 ( 42
2002 Atkins v_Virginia —

See Atkins v. Virginia, 536 U. S. 304, 307
(2002). ("Execution of mentall}lretarded criminals are "crueS and unusual punishments” prohibited by the
Eighth Amendment.™) ( 18
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Atkins v. Virginia, 536 U. S. 304, 320 (2002). ("Mentally retarded defendants may be less able to give
meaningful assistance to their counsel and are typically poor witnesses, and their demeanor may create an
unwarranted impression of lack of remorse for their crimes,..,Mentally retarded defendants in the aggregate
face a special risk of wrongful execution.0); Hall v. Florid® 134 S. Ct. 1986, 1993 (2014)* ~Prohibiting such
executions also protects the integrity of the trial process for individuals who face I*aspecial risk of wrongful
execution¥because they are more likely to give felse confessions, are often poor witnesses, and are less able
to give meaningfiil assistance to their counsel sm 18
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