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1 IR ERBRF R E AR H]AR Wooley v. Maynard, 430 U.S. 705 (1977) (“[...] the right of freedom of thought
protected by the First Amendment against state action includes both the right to speak freely and the right to
refrain from speaking at all.”) (ANFEFFHIERH - AR REPAAS S 25858 & REZFTIND -

2 ERERAEE R f#Z © Imperial Diner, Inc. v. State Human Rights Appeal Bd., 52 N.Y.2d 72, 417 N.E.2d 525,
529 (1980) (Judge Meyer dissenting: “Just as the First Amendment permits recovery of money damages for
libelous speech, it permits the State to protect an employee against the offensive and humiliating speech of his
employer. It may not, however, require the employer to apologize any more than it could require that school
children recite the pledge of allegiance, unless it can be shown that such an enforcement device is essential to
the constitutionally permissible purpose of the law.”) (citation omitted) (BEA{TEHLRINZE L RITHS
s IFENERMCEBRESWEE - ZHAZLHERARBERBHERZ SBEHENEAREE
HEEN) -

* 1E Redaktsiya Gazety Zemlyaki v. Russia —Z& » BON AMEERTIRE R B AT an g A i B % 2
FB{EZE P E&KE I E » 25 ECtHR, Redaktsiva Gazety Zemlyaki v. Russia (2017), para. 50 (“In this
connection, the Court notes that notwithstanding the minor nature of the sanctions imposed on the applicant
company, they were capable of discouraging the participation of the press in debates over matters of legitimate
public concern.”) »
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¢ BREFERARNREUE R - SRR ERE N RIS ER I E A - 2 RIEREESR 89Hun-
Mal60 FESHAEEE  “An order of public apology compels an individual admitting no wrong on his part to

confess and apologize for his conduct. It distorts his conscience and forces a dual personality upon him by
ordering him to express what is not his conscience as his conscience. Therefore, it violates the prohibition against

compelling one to commit an act against one's conscience, which is derived from freedom of silence.” ° J7RZ:H,

Jiunn-rong Yeh, Court-ordered apology: the function of courts in the construction of society, culture and the law,

in The functional transformation of courts : Taiwan and Korea in comparison, Jiunn-rong Yeh (ed.) (V&R unipress;
National Taiwan University Press, 2015) ©
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8 ECtHR, Redaktsiya Gazety Zemlyaki v. Russia (2017), para. 37 (“The Court notes that a distinction has to be
drawn between statements of fact and value judgments. While the existence of facts can be demonstrated, the
truth of value judgments is not susceptible of proof. The requirement to prove the truth of a value judgment is
impossible to fulfil and infringes freedom of opinion itself, which is a fundamental part of the right secured by
Article 10 of the Convention”)  [EJ¥[32 para. 46 JRfEH > E—BEIHIRFEAFAREF EES B ER ML EE
Hh - MEREBAREE EIRAREEHNEEARRERBRERESRE  HRUTEERERESH
( “The Court has on many occasions pointed to a deficiency in the Russian law on defamation, which refers
uniformly to “statements” and posits the assumption — as the present case illustrates — that any such “statement”
is susceptible of proof in civil proceedings.”) - FtIL7RZ: /3% HIA para. 18 Arfgill 2 (R G& = AR » 3%
HFRNEAEE B EEHET 2 &5 (Resolution no. 3 of the Plenary Session of the Supreme Court dated
24 February 2005) : “Section 9 of the Resolution requires courts hearing defamation claims to distinguish
between statements of facts, which can be checked for veracity, and value judgments, opinions and views, which
are not actionable” °

9 ECtHR, Redaktsiya Gazety Zemlyaki v Russia (2017), para. 38 (“even where the statement amounts to a value
judgment, the proportionality of an interference may depend on whether a sufficient factual basis for the
impugned statement exists, since even a value judgment without any factual basis to support it may be excessive”).
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10 Fshasgg ke tHE RA# © Ma Bik Yung v Ko Chuen, FACV 25/2000, [2001] 2 HKLRD 1 (2001), paras. 53
(“An order [...] directing the defendant to publish a summary of the court's judgment could also be considered.
This would only require the defendant to publish facts and information, that is, a summary of what is contained
in the judgment, and is different in kind from an order for an apology.”) °
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HREIELE A BERIEER » £ K ECtHR, Redaktsiya Gazety Zemlyaki v Russia (2017), paras. 19, 30.
© [EE > JEE] 2003 i UAE R AT LB TRE e RSE R TVESR B BIRHYIRH B - SR B E A
HEZEGEH] T FIEHR - FIEFIERE - SHEERK - 16 R Rl A S R EOR TS B Al AE
T E P e I T 22 SZBIOM A REA4T3E 10 (RATIRERYRZ E H © 7 it does not seem disproportionate to
require a broadcaster to broadcast the adjudication of a complaint against the broadcaster, although OFCOM
would need to consider the effect of ECHR Article 10 in each case in the light of its own facts. However, requiring
a broadcaster to make an apology, and in some circumstances a correction, would go a good deal further,

5


https://drive.google.com/file/d/12gqB1ID3cCWBqmemZGqL7ckGulj_-2xp/view

16

(Z) FEEZERE

HRHBFHES R EmEH e - S - ROEH - ABERE AR
FHAEEEARER] > AT ARER LS M EEFERTIEEE R - SUER
HURHE AAEAE o

(=) IAHAIZHER

RPFMEZILEBRY > e REEFIAE B ROCERE A Ty EER
T RN A BHIRE - FrlldEdE REG - BREEMFE - AIEHBNAR - WIER
R IDEER « B2 BRI GBYLE R DA TR A ILEERT - 2R
BIBEAR R AR T BB LA R - © ERSEERET  BIDEENIDEENE
KEANLLANE - FIAE AN EERILAESIEHAM R -

(W) BEWEE

1. AbEan AR ER R EE & R EE

BRI 2 FHLE PRI A ABLER > S L B IE B -
EN SRR A A B & B IR IR Frin A A B
B/ AR T B » PRR R A B RE B A S B A LR eiE - 2 &
HIERABRET R - 2

demanding that the broadcaster associate himself or herself with OFCOM's assessment of the complaint. We
consider that it could violate the broadcaster's rights under Article 10. We draw attention to the need for the
Government to reconsider these provisions in the light of that. | Human Rights Joint Committee nineteenth report
(report on the Draft Communications Bill), 15 July 2002, HC 1102, 2001-02/HL 149, 2001-02. E1{&TEERIEUR
TEZAR » KRR HERHEIR R RO B T AR R EEREI AR (55 344 5k ~ Schedule 15
FE02~121 124 E%) -

16 ECtHR, Redaktsiya Gazety Zemlyaki v Russia (2017), para. 34-38.

VOEME AR s AR E R E S RO R B B2 B - BON AREERR TN BREUR IS A% © ECtHR,
Redaktsiya Gazety Zemlyaki v Russia (2017), para. 41 ( “The Court observes that the applicant company was
sued as the editorial board of the newspaper. In that connection, it points out that the most careful scrutiny on the
part of the Court is called for when, as in the present case, the measures taken or sanctions imposed by a national
authority are capable of discouraging the participation of the press in debates over matters of legitimate public
concern.”
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http://search.chinalaw.gov.cn/law/searchTitleDetail?LawlD=406451&Query="Z4F A 133 (R £ & IsExact=

19 Nick Smith, Justice through Apologies: Remorse, Reform, and Punishment (Cambridge University Press, 2014),
p.74-83 (SRFVEREERT e AR ERE I ARVEAERR) -

2 ERASE - (RETEAAER - FilEl (BCEIE) HEEUKRNEEHEEMERS DI - EEHR M
PR Rt 28R ) - (H BUAEE) 55 134 H - H 102-126 (2006) » H 116 -

2 FERE AR FERAREINERAHIE R#E - Ma Bik Yung v. Ko Chuen, CACV 267/1999, [2000] 1 HKLRD 514
(2000), paras. 50-51 (“[...] the defendant is by no means contrite and repentant. He has never indicated that he is.
It would appear to us that no useful purpose would be achieved by requiring the defendant to proffer an apology
to the plaintiff. Having regard to his attitude to the case it would be nothing more than a meaningless and empty
gesture and it should not have been ordered as it would not, in the circumstances, have constituted redress to
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the plaintiff’s loss and damage which ought reasonably to be ordered.”). [EREEEITENE » AL
FEEE D EEENIEREE - EHENK B0 EEEE 1R 7% ( the Disability Discrimination Ordinance, Cap. 487 )
B T2 5REE 4 THEE b A BUIRBIRIAEE 195 (RZME - nePibifeat s BEEEEZNEIT R ("the
District Court may [...] order that the respondent shall perform any reasonable act or course of conduct to redress
any loss or damage suffered by the claimant" ) » FA&E S SER FERARERHIAF O FRrZ R N afE
TEREEn#E 5 K (para. 49: ”Our view is that an unwilling apology is not within the scope of [Section 72(4)(b)].”)
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24 Nick Smith, Justice through Apologies: Remorse, Reform, and Punishment (Cambridge University Press, 2014),
p. 51-52.



https://www.elegislation.gov.hk/hk/cap487
https://legalref.judiciary.hk/lrs/common/search/search_result_detail_frame.jsp?DIS=33042&QS=%2B&TP=JU

PERBEBMA ZHSREIT R « Q0RFs T PRI T Ry BdE A B E Rk AT =]
EEAHVEIERER - H RBRERE R R Z RSN EF AR g & HIE E
B FE—DRKAR S S A AR R EE EIERCR - A AT ?
I ABE AT RERERS K - R Ry T W ORoR HIl i RGEERS Y A 0 R T JE LS 5iey 77 i R
WEREH B HAEES - EABA AT - AIE AR ABERK B 10 248 IR
RIEHY ~ —RFHVERGNE > HEELRA PRI EIRE DS -

S WU E MR EREIN S - ks i DA ST ameye A ar AR EIE /—TEEIE
HEBTTE ) FTRR AR R EE B A — 2 - EERAFIEIIRE L —ERAEE > 12
{E A B DhREAE PN B A T A BRI AR b S LR S R TR P A TR & o7
EBUTHYERHE AR (e A L G AT N L e B (EHA A RES AU IB & Z I (B =
» EHERATE ARSI ERRHFRER - RPN EFIA AL - TRERIE
BRI E AN L T HElL ) FIRRHEBBATERAIEE - NOIERER RS > ZFr
LUESEERV B A RHERRON 2R R AR R B AT R iV i B M AN A A% T
2 T B8 | JRSEIT RN ARK PRSI 5 - (EAIRE R IESR T R Bl AR e AT H B5R A
GFAZEIEATTIAR - > 2R AR R S b RV E R R RERE NI A B ERE
HEZEENRBIRTRERRER - CIFH TER ) G AR DA eI eIy - o]
DR SCER A EEEREAR T - EEEG AR T - smanhiE A T AH
THEN - EREIERENITE - AMEEERA T RGO T - i T E
R EARENERITIRE > QIS AFEE - S 2 ’Ebiar AR ERCE (i F—TE[EE
HEBHTTE - HFREAR R EEHE A — B IERAER - & B AR YA
%W%?%ﬁﬁﬁﬁi%@%%ﬁﬁ%m%%’i&ﬁ%%@%%ﬁﬁﬁ%ﬁﬁ%%m
THAE °

Bi% - MERIRRE B E R, - (HEBREE L - VRS e ee Ry > BIEIIAE
AR INE NAFER ARt S EEN "B - ¥ W R
BE i H BRI AR A B AR o - IR Ry AR A L RS Ria e o %

2. Wi T B ERER A ERE

{Ha EER REbean ABH R & S TR — (T E R BUEEII = AR AR AR
T ETAARE B TAY T ZEHIETT > 2 SN AR TR A EA T B ARG
MK - ZRMAERS I > (REF LB S i 2 3 MR ZE M > R BTAA SR AR

B AR AR TEZR TEREANBEERAREER - 2R —EEZEME - SHEM -

2 #7225 Martha Nussbaum JREEEIR IS EHCA MR 5 A BN N\ Z AR E B - Martha Nussbaum,

Anger and Forgiveness: Resentment, Generosity, Justice (Oxford University Press, 2016), p. 87-88.
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2 Bundesgericht, Urteil vom 4. November 2013, 5A_309/2013, E. 6.3.3 (“Nicht nur bleiben dem Gericht die

tatsdchlichen Motive fiir eine Entschuldigung verschlossen; es hitte auch gar keine Moglichkeit, eine

Entschuldigung zu erzwingen. [..] das Gericht [kann] niemanden unter Androhung von Strafe im

Unterlassungsfall zwingen, sich zu entschuldigen.”).
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be rare cases where the court could be satisfied that an apology, albeit insincere, would be a reasonable act for the
defendant to perform. Further, in these rare cases, enforcement could not be said to be futile or disproportionate
and contrary to the interests of the administration of justice. The circumstances in these rare cases, including the
degree of gravity of the defendant's unlawful conduct as well as the nature and extent of the plaintiff's loss and
damage, would have to be exceptional.”)
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32 BGH, Beschluss vom 19. Juli 2018, IX ZB 10/18, Rn. 20-21 (“Mit dem Ausdruck des Bedauerns und mit der
Bitte um Entschuldigung soll sich die Antragsgegnerin dieser Bewertung anschliessen und als eigene Meinung
verdffentlichen. Die Moglichkeit einer Distanzierung etwa in der Form, dass die zu veréffentlichende Erklarung
als fremde, auf dem Urteil eines polnischen Gerichts beruhende Aussage gekennzeichnet wird, ist damit
ausgeschlossen. [...] Wenn schon die Pflicht zur Abgabe einer eigenen Stellungnahme gegen die negative
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Meinungsfreiheit aus Art. 5 Abs. 1 GG verstift, gilt dies erst recht fiir die Pflicht, eine vorgegebene Bewertung
als eigene Meinung veriffentlichen zu miissen.”).

33 https://www.nytimes.com/section/corrections
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2 HKLRD 1 (2001), paras. 47-48 (“The questions whether (1) the freedom of thought or conscience would be
infringed or (2) the freedom to manifest one's belief or the freedom of expression would be infringed [...] must
depend on the circumstances of each case. [...] The circumstances to be considered in each case will include the
defendant's circumstances and the defendant's reasons for his unwillingness to apologise. [...] It is only upon an
examination of all the circumstances in a particular case that one can answer the question whether the guaranteed
rights and freedoms are infringed [...].”) E—kiazE " AEEHE - FEEIAEEERE -

% BT 656 SHERIRAENEE MR R RERK T IMEBERE R ZER 0 DU T ERER AR AR
ERMSS - IRAIRERE R R 2 S BN B E  IREEAZFERNETE T ATE L -

FEFSE 656 SRREIDA » H 2729 -

37 Christopher Bennett, The Apology Ritual: A Philosophical Theory of Punishment (Cambridge University Press,
2008).

38 FEDIHEEE - Nick Smith, Justice through Apologies: Remorse, Reform, and Punishment (Cambridge University
Press, 2014), p.64-65.
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