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V At”6 11l ECHR: Everyone charged with a criminal offence has the following
minimum rights: = Art. 14 Il ICCPR

m a to be informed promptly, in a language which he understands and in detail, of
the nature and cause of the accusation against him;

m b. to have adequate time and facilities for the preparation of his defence;

m c. to defend himselfin person or through legal assistance of his own choosing or,
if he has not sufficient means to pay for legal assistance, to be given it free when
the interests ofjustice so require;

m d. to examine or have examined witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions
as witnesses against him;

m e. to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.

m 6-111-b/c/d 6-111-e
ICCPR
_ 654 737
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Right to a fair trial
&
Effective legal assistance

Intervention by M .Bosnjak,

Judge at the European Court of Human Rights
and President of section
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m Salduz v. Turkey [GC], no. 36391/02, 27 November 2008: for the right to a fair

trial to remain “practical and effective” , access to a lawyer had to be provided
from the first police interrogation.

Pishchalnikov v. Russia, no. 7025/04, 24 September 2009: article 6 may be
relevant before a case is sent for trial if and so far as the fairness of the trial is
likely to be seriously prejudiced by an initial failure to comply with its provisions.

= Criminal Charge/

Simeonovi v. Bulgaria [GC], no. 21980/04, May 2017: The right becomes
applicable as soon as there isa “criminal charge” within the meaning given to
that concept by the Court” s case-law and, in particular, from the time of the
suspect s arrest, whether or not that person is interviewed or participates in any
other investigative measure during the relevant period.
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- (Salduz case law)
I
m Salduz [GC] 36391/02 2008 11 27
m Pishchalnikov 7025/04 2009 9 24
- = Criminal Charge/

B Simeonovi [GC]  21980/04 2017 5
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m Right to a pre-trial counsel (Salduz case law)

m  Compelling reasons to restrict this right.

m Even where compelling reasons arise, restrictions must not unduly prejudice the rights
of the accused
m Pishchalnikov v. Russia, no. 7025/04, 24 September 2009 : whether the restriction
was justified and, if so, whether, in the light of the entirety of the proceedings, it
has not deprived the accused of a fair hearing.

m The rights of the defence will in principle be irretrievably prejudiced when
incriminating statements made during police interrogation without access to a lawyer
are used for a conviction

m Salduz v. Turkey [GC], no. 36391/02, 27 November 2008: the absence of a lawyer
while he was in police custody irretrievably affected his defence rights, in breach
of Article 6 (3) (c).



m Pishchalnikov

m Salduz
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| Rightto apre-trial counsel (Ibrahim & Beuze case law)

m Two criteria to determine the compatibility of a restriction to the

right of access to a lawyer with the right to a fair trial:

m Restriction justified by compelling reasons, other than the mere existence of
legislation precluding the presence of a lawyer (exceptional circumstances,
temporary nature and based on an individual assessment of the particular
circumstances of the case).

m Even in the absence of compelling reasons, examination of the prejudice caused to
the rights of the defence by the restriction.



Ibrahim & Beuze

|

|

m Simeonovi [GC] 21980/04 2017 5

m [brahim [GC] 50541/08 3 8255 2016 9 13

m Beuze [GC] 71409/10 2018 11 9 [ ]
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m Aras V. Turkey (no. 2), no. 15065/07, 18 November 2014: the “mere presence”
of the lawyer was not sufficient to make effective the right under Article 6 (3) (c).

m No case-law of ECtHR
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mS§ 106 StPO Einspruch wegen Rechtsverletzung

m (1) Einspruch an das Gericht steht jeder Person zu, die behauptet, im
Ermittlungsverfahren durch Staatsanwaltschaft in einem subjektiven Recht
verletzt zu sein, weil

m 1 ihr die Ausubung eines Rechtes nach diesem Gesetz verweigert oder

m 2 eine Ermittlungs- oder ZwangsmaBnahme unter Verletzung von
Bestimmungen dieses Gesetzes angeordnet oder durchgefUhrt wurde. ...
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