10
11
12
13
14
15
16
17
18
19
20
21
22
23

v.111.04.11-3

13187
110
2 23 1100000073
(
fair trial)
654
10 11 1
N
2
14 1
3 2 4

1 “Everyone is entitled in full equality to a fair and public hearing by an independent and impartial
tribunal, in the determination of his rights and obligations and of any criminal charge against him.”
(emphasis added)

2 “Everyone charged with a penal offence has the right to be presumed innocent until proved guilty
according to law in a public trial at which he has had all the guarantees necessary for his defence”
(emphasis added)
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The right to a fair
trial is one ofthe fundamental guarantees ofhuman rights and the rule of law,

aimed at ensuring the proper administration ofjustice) 5 1

3 “All persons shall be equal before the courts and tribunals. In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair
and public hearing by a competent, independent and impartial tribunal established by law... In the
determination of any criminal charge against him, everyone shall be entitled to the following
minimum guarantees, in full equality: .(b) To have adequate time and facilities for the preparation of
his defence and to communicate with counsel of his own choosing; ...(d) To be tried in his presence,
and to defend himself in person or through legal assistance of his own choosing;to be informed, if he
does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case
where the interests ofjustice so require, and without payment by him in any such case if he does not
have sufficient means to pay fori t . emphasis added)

4 “In the determination. of any criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal established by law .
Everyone charged with a criminal offence has the following minimum rights: . .(c) to defend himselfin
person or through legal assistance of his own choosing or, if he has not sufficient means to pay for
legal assistance, to be given it free when the interests ofjustice so require (emphasis added)

5 United Nations Counter-Terrorism Implementation Task Force, Right to a Fair Trial
and Due Process in the Context of Countering Terrorism § 9 (2014).
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The Sixth Amendment guarantees to each criminal defendant “the
Assistance of Counsel for his defence... The choice is not all or nothing: To gain assistance, a
defendant need not surrender control entirely to counsel. Forthe Sixth Amendment, in “grant[ing] to the
accused personally the rightto make his defense,” “speaks ofthe ‘assistance5ofcounsel, and an assistant,
however expert, is still an assistant...Trial management is the lawyer5 province: Counsel provides his
or her assistance by making decisions such as “what arguments to pursue, what evidentiary objections
to raise, and what agreements to conclude regarding the admission of evidence ... Some decisions,
however, are reserved for the client—notably, whether to plead guilty, waive the right to ajury trial,
testify in one’s own behalf, and forgo an appeal.” McCoy v. Louisiana, 138 S.Ct. 1500, 1507 (2018).
(emphasis added)
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1 “[A]n individual questioned by a prosecutor has little protection from coercion by the prosecutor...
The presence of counsel would prevent abuse by eliminating a coercive atmosphere Daniel E.
Serban, The Right to Counsel in Prosecutorial Interrogations, 57 IND. L.J. 499, 500-501 (1982).
(emphasis added)
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B “Early access to a lawyer is part of the procedural safeguards to which the Court will have
particular regard when examining whether a procedure has extinguished the very essence of the
privilege against self-incrimination.” Salduz v. Turkey, ECHR Grand Chamber (2008), No. 36391/02,
54. (emphasis added)

¥ “It is about individual dignity and autonomy and preventing the government from compelling a
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suspect to admit his own guilt.” Eve Brensike Primus, Disentangling Miranda and Mas"iah: Ho'w to
Revive the Sixth Amendment Right to Counsel as a Toolfor Regulating Confession Law, 91 B.U.L.REV.
1085, 1097 (2017).

15

(knowing, voluntary and intelligent)
attach)

“Historically, the Fifth Amendment right to counsel and the Sixth Amendment right to counsel
have distinct underlying goals and purposes. The right to counsel of the Fifth Amendment is a
safeguard recognized by the Supreme Court as necessary to protect the Fifth Amendment right against
compulsory self-incrimination. This right to counsel is therefore only constitutionally required in the
setting of custodial interrogation, as it is in this factual context that concerns of coerced confessions
arise” EdaKatharineTinto, Wavering on Waiver: Montejo v. Louisiana and the Sixth Amendment Right
to Counsel, 48 Am. CRIM L. REV. 1335, 1337 (2011) (emphasis added).

B “The combination of custody and interrogation is what gives rise to a presumption of compulsion
so that is the triggering moment for Miranda.” Eve Brensike Primus, Disentangling Miranda and
Massiah: How to Revive the Sixth Amendment Right to Counsel as a Toolfor Regulating Confession
Law, 97 B.U. L. REV. 1085, 1097 (2017) (emphasis added).
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42 U.S.C. § 1983 Justin Bishop Grewell,

Walk in the Constitutional Orchard: Distinguishing Fruits ofFifth Amendment Right to Counselfrom
Sixth Amendment Right to Counsel in Fellers v. United States, 95 J. CRIML. & CRIMNOLOGY 725, 729
(2005).
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20 Directives on the nght of
access to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right
to have a third party informed upon deprivation of liberty and to communicate with third persons and
with consular authorities while deprived of liberty, Directive 2013/48/EU) 10
remedies) 1)
(have a effective remedy under national law ) ; (2)

in the assessment of statements made by suspects or accused

persons... the rights of the defence and the fairness ofthe proceedings are respected )
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“[A] lawyer should be able to... ensure thatthe record

of the interrogation is accurate.” Anna Ogorodova & Taru Spronken, Legal Ad*vice in Police C-ustor'y:
From Europe to a Local Police Station, 4 ERASMBL. R. 191, 195 (2014).
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