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o GG §104-11 "Uber die Zulassigkeit und Fortdauer einer

Freiheitsentziehung hat nur der Richter zu entscheiden. Bel jeder nicht auf
richterlicher Anordnung beruhenden Freiheitsentziehung ist unverziiglich eine
richterliche Entscheidung herbeizufiihren. Die Polizel darf aus eigener

M achtvollkommenheit niemanden l&nger als bis zum Ende des Tages nach dem
Ergreifen in eigenem Gewahrsam halten. Das Nahere ist gesetzlich zu regeln.”

- 129
130 2005 7 Hartmut Maurer

501 505 2010 10
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European Convention

on Human Rights, ECHR
11

10

Entziehung, depriviation (Beschrankung, restriction)

1 See ECHR §5 (emphasis added):

1. Everyone has theright to liberty and security of person. No one shall be deprived of
his liberty save in the following cases and in accordance with a procedure prescribed
by law:

(a) the lawful detention of a person after conviction by a competent court;

(b) the lawful arrest or detention of a person for noncompliance with the lawful order
of acourt or in order to secure the fulfilment of any obligation prescribed by law;

(c) the lawful arrest or detention of a person effected for the purpose of bringing him
before the competent legal authority on reasonable suspicion of having committed
an offence or when it is reasonably considered necessary to prevent his committing an
offence or fleeing after having done so;

(d) the detention of aminor by lawful order for the purpose of educational supervision
or his lawful detention for the purpose of bringing him before the competent legal
authority;

(e) the lawful detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;
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(©)

(d)

(€)

(f)

(f) the lawful arrest or detention of a person to prevent his effecting an
unauthorised entry into the country or of a person against whom action is being
taken with a view to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a language which he
understands, of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1 (c)
of this Article shall be brought promptly before a judge or other officer authorised by
law to exercise judicial power and shall be entitled to trial within a reasonable time or
to release pending trial. Release may be conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to
take proceedings by which the lawfulness of his detention shall be decided speedily
by a court and his release ordered if the detention is not lawful.

5. Everyone who has been the victim of arrest or detention in contravention of the
provisions of thisArticle shall have an enforceable right to compensation.
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3. 1 (o
be brought promptly

by which the lawfulness of his detention
shall be decided speedily by a court

(International
Covenant on Civil and Political Rights, ICCPR) 12

12 See ICCPR §9 (emphasis added):

1. Everyone has the right to liberty and security of person. No one shall be subjected
to arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law.
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be brought promptly

in order that that court may

decide without delay on the lawfulness of his
detention

5.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for
his arrest and shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before
a judge or other officer authorized by law to exercise judicial power and shall be
entitled to trial within areasonable time or to release. It shall not be the general rule
that persons awaiting trial shall be detained in custody, but release may be subject to
guarantees to appear for trial, at any other stage of the judicial proceedings, and,
should occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to
take proceedings before a court, in order that that court may decide without delay
on the lawfulness of his detention and order hisrelease if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation.
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General Comment No. 8

13
14 15
16
17
18
speedy review by the courts

3 The Constitutional Council’s decision of 25 February 1992 (Decision 92-307 DC
of 25 February 1992).

14 “while the power to decide on detention is conferred by the statute on an
administrative authority, the legislature must provide appropriately for the
intervention of the judicial authority so that it can exercise its review
responsibility and power.” See paragraph 15.

> Section 8 of The Law of 6 September 1991 amending the Ordinance of 2
November 1945.

16 See paragraph 17.

Y Eur. court HR, Amuur v. France, no. 19776/92, 25 June 1996, Reports 1996-I11.

'8 See paragraphs 43, 50 & 53.
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of Habeas Corpus

19

19
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Writ
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(effective access to the courts)
21

20

30 3 353 389 2005 1 ECHR 86(1)(“In
the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an

independent and impartial tribunal established by law. ”)(emphasis added).
21
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2 100/11/23

% See ECHR, Guide on Article 5, paragraph 95 (“Any deprivation of liberty under the
second limb of Article 5 81(f) will be justified only for as long as deportation or
extradition proceedings are in progress. If such proceedings are not prosecuted
with due diligence, the detention will cease to be permissible under Article 5 81(f) (A.
and Others v. the United Kingdom [GC], § 164)”) (emphasis added).

? See Zadvydas v. Davis, 533 U.S. 678 (2001)
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( §38-1) ( §38-11) ( §38-11 )

60 60
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