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36. United Statesv. Nixon

418 U.S. 683 1974

28 U.S.C.1291

The finality requirements of 28 U.S.C. 1291 embodies a strong
congressional policy against piecemeal reviews, and against obstructing
or impeding an ongoing judicial proceeding by interlocutory appeals.
The traditional contempt avenue to immediate appeal is peculiarly
inappropriate due to the unique setting in which the question arises.
The issue whether a President can be cited for contempt could itself
engender protracted litigation, and would further delay both review on
the merits of his claim of privilege and the ultimate termination of the
underlying criminal action for which his evidence is sought. These
considerations lead us to conclude that the order of the District Court
was an appeal able order.
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(b)
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The dispute between the Special Prosecutor and the President presents
ajusticiable controversy.

@
(b)

(©

The mere assertion of an "intra-branch dispute,” without more, does
not defeat federal jurisdiction.

Under the authority of Art. Il, 2, Congress has vested in the
Attorney General the power to conduct the criminal litigation of the
United States Government. 28 U.S.C. 516. It has also vested in him
the power to appoint subordinate officers to assist him in the
discharge of his duties. Acting pursuant to those statutes, the
Attorney Genera has delegated the authority to represent the United
States in these particular matters to a Special Prosecutor with
unique authority and tenure. The regulation gives the Special
Prosecutor explicit power to contest the invocation of executive
privilege in the process of seeking evidence deemed relevant to the
performance of these specially delegated duties. So long as this
regulation is extant it has the force of law.

It is sought by the Special Prosecutor within the scope of his
express authority; it is resisted by the Chief Executive on the
ground of his duty to preserve the confidentiality of the
communications of the President. Whatever the correct answer on
the merits, these issues are "of a type which are traditionally
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justiciable." The fact that both parties are officers of the Executive
Branch cannot be viewed as a barrier to justiciability.

Absent a claim of need to protect military, diplomatic, or sensitive
national security secrets, we find it difficult to accept the argument that
even the very important interest in confidentiality of Presidentia
communications is significantly diminished by production of such
material for in camera inspection with all the protection that a district
court will be obliged to provide. The impediment that an absolute,
unqualified privilege would place in the way of the primary
constitutional duty of the Judicial Branch to do justice in crimina
prosecutions would plainly conflict with the function of the courts
under Art. I1l. Neither the doctrine of separation of powers, nor the
need for confidentiality of high-level communications, without more,
can sustain an absolute, unqualified Presidential privilege of immunity
from judicia process under al circumstances.

A President and those who assist him must be free to explore
alternatives in the process of shaping policies and making decisions and
to do so in away many would be unwilling to express except privately.
These are the considerations justifying a presumptive privilege for
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Presidential communications. However, when the ground for asserting
privilege as to subpoenaed materials sought for usein acriminal trial is
based only on the generalized interest in confidentiality, it cannot
prevail over the fundamental demands of due process of law in the fair
administration of criminal justice. The generalized assertion of
privilege must yield to the demonstrated, specific need for evidence in
apending criminal trial.

A President's communications and activities encompass a vastly wider
range of sensitive material than would be true of any "ordinary
individual." It is therefore necessary in the public interest to afford
Presidential confidentiality the greatest protection consistent with the
fair administration of justice. It is obvious that the District Court has a
very heavy responsibility to see to it that Presidential conversations,
which are either not relevant or not admissible, are accorded that high
degree of respect due the President of the United States. In addition, the
District Judge will discharge his responsibility to see to it that until
released to the Special Prosecutor no in camera material is reveaed to
anyone. Once the decision is made to excise, the materia is restored to
its privileged status and should be returned under sea to its lawful
custodian.

Executive Privilege Subpoena duces tecum
finality requirements appeaable
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Justiciability intra-branch dispute
Federal Rule of Criminal Procedure 17 ¢
C In camera inspection due process of law
separation of powers checks and balances

Special Prosecutor

Berger

George McGovern E. H.
Watergate Hunt White House
Office Building

Liddy
E. H. Hunt
Watergate Affair Watergate
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McCord

1974
1984 539 542
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J. Mitichell

Bernard L. Barker

John J. Sirica

L.F provisional
O'Brien maximum sentence
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United States v. Mitchell
D.C. Crim. No. 74-110

C

third-party subpoena

duces tecum 2

Subpoena duces tecum
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1991
Third-party subpoena duces tecum
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73-1766

73-1834

special appearance *

unindicted cocon-

spirator protective orders

Co-conspirator

Black’s Law Dictionary " special appearance”

a defendant’s pleading that
either claims that the court lacks persona jurisdiction over the defendant or objects to
improper service of process Black’s Law Dictionary Second Pocket Edition WEST
GROUP 2001
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1330
C
writ of
mandamus
Nixon v. Sirica, 159 U.S. writ of certiorari  °
App. D.C. 58, 487 F. 2d, 1973
presumptive privilege
377 F. Supp., at I
s "writ of certiorari” Brown

v. Board of Education of Topeka Brown |

,374U.S.483 1954
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appealable

28 U.S.C. 1254

28 U.S.C. 1291

28 U.S.C.1291

interlocutory appeals °

Cobbledick v. United States, 309
U.S.323, 324-326, 1940

United Statesv.
Ryan 402 U.S. 530,532 , Cobbledick
v. United States, Alexander v.
United States 201 U.S. 117
United States v. Ryan

Perlman v. United
States

interlocutory appeal
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immediate appeal

Baker
v. Carr 369 U.S. 186, [1962]

Justiciability

United States v. ICC
337 U.S. 426, [1949]
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Accardi
Attorney General
U. S. ex rel.
Accardi v. Shaughnessy 347 U.S.
260, [1954]
controversy
Board of Immigration
Appeals
disagreement conflict

Powell v. McCormack 395 U.S. 486, 1969 ; ICCv. Jersey City 322 U.S.
503, 1944 ; United States ex rel. Chapman v. FPC 345 U.S. 153, 1953 ; Secretary of
Agriculturev. United States 347 U.S. 645, 1954 ; FMB v. Isbrandtsen Co. 356 v. 481,
1958 ; United States v. Marine Banocorporation; United States v. Connecticut
National Bank.
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C
C
justiciable 8
C 9
C
justiciability

8 United States v. ICC, 377 U.S,, at 430.

o Arkansas Louisiana Gas Co. v. Dept. of Public Utilities, 304 U.S. 61, 64 1938

Ashwander v. TVA, 297 U.S. 288, 346-347 1936  Brandeis
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Bowman Dairy Co. v.
United States 341 U.S. 214
[1951]

discovery

Bowman
Weinfeld United
States v. lozia

fishing expedition

10

10

admissibility

2001

28

admissible evidence



500

The Claim
of Privilege
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Speech or Debate Clause
13

Powell v.
McCormack  Baker v. Carr

Marbury v. Madison

Powell v. McCormack™,
Youngstown Sheet & Tube Co. v.
Sawyer*

the

1 395U.S.486 1969
2 343U.5.579 1952
B3 Doev. McMillan, 412 U.S. 306 1973 ; Gravel v. United States, 408 U.S. 606 1972 ;
United States v. Brewster, 408 U.S. 501 1972 ; United Stats v. Johnson, 383 U.S. 169
1966



502

Executor v. United States

Kilbourn v. Thompson
14

in camera
inspection

enumerated powers

Humphrey's

s Mittell 1938 313
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15

Nixon v. Sirica 16

rule of

adversary system

5 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. at 635 Jackson, J., concurring
1 159 U.S. App. D.C. 58,487 F.2d 700 1973
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Branzburg v. Hayes

17

C. &S

Air Lines v. Waterman S. S. Corp.

18

Reynolds™

Tort Claims Act
United States v.

7 408 U.S. 665, 688 1972
8 333U.S.103,111 1948
¥ 345U.S.1 1953
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Burr

2 United States v. Burr, 25 F. Cas,, at 34
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United States v. Burr

Rehnquist



