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41. Herman & Maclean v. Huddleston
459 U. S.375 (1983)
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( The availability of an express remedy under 11 of the 1933 Act does

not preclude defrauded purchasers of registered securities from
maintaining an action under 10 (b) of the 1934 Act.)
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(The two provisions involve distinct causes of action and were
intended to address different types of wrongdoing. Under 11, a
plaintiff need only show a material misstatement or omission in a
registration statement to establish a prima facie case. Such an action
must be brought by a purchaser of a registered security, and can only
be brought against certain parties. In contrast, 10 (b) is a "catchall"
antifraud provision and requires a purchaser or seller of a security, in
order to establish a cause of action, to prove that the defendant acted
with scienter. )
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( To exempt conduct actionable under 11 from liability under 10(b)
would conflict with the basic purpose of the 1933 Act: to provide
greater protection to purchasers of registered securities. It is hardly a
novel proposition that the two Acts prohibit some of the same
conduct. A cumulative construction of the remedies under the Acts is
also supported by the fact that when Congress comprehensively
revised the securities laws in 1975, federal courts had consistently
recognized an implied private right of action under 10 (b) even
where express remedies under 11 or other provisions were available.
A cumulative construction of the securities laws also furthers their
broad remedial purposes. )
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(Persons seeking recovery under 10 (b) need prove their cause of

action by a preponderance of the evidence only, not by clear and
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convincing evidence. The preponderance standard has been
consistently employed in private actions under the securities laws.
Reference to the traditional use of a higher burden of proof in civil
fraud actions at common law is unavailing here. An important purpose
of the federal securities statutes was to rectify perceived deficiencies in
the available common-law protections by establishing higher standards
of conduct in the securities industry. The balance of the parties'
interests in this case warrants use of the preponderance standard, which
allows both parties to share the risk of error in roughly equal fashion.
While defendants face the risk of opprobrium that may result from a
finding of fraudulent conduct, defrauded investors are among the very
individuals Congress sought to protect in the securities laws, and if
they prove that it is more likely than not that they were defrauded, they

should recover. )
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