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10. Eisenstadt v. Baird
405 U.S. 438 (1972)
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( That law makes it a felony for anyone to give away a drug,
medicine, instrument, or article for the prevention of conception except
in the case of (1) a registered physician administering or prescribing it
for a married person or (2) an active registered pharmacist furnishing it
to a married person presenting a registered physician's prescription. If,
as the Court of Appeals held, the statute under which appellee was
convicted is not a health measure, appellee may not be prevented,
because he was not an authorized distributor, from attacking the statute
in its alleged discriminatory application to potential distributees.
Appellee, furthermore, has standing to assert the rights of unmarried
persons denied access to contraceptives because their ability to obtain
them will be materially impaired by enforcement of the statute. )
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( By providing dissimilar treatment for married and unmarried persons
who are similarly situated, the statute violates the Equal Protection
Clause of the Fourteenth Amendment. )
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( The deterrence of fornication, a 90-day misdemeanor under
Massachusetts law, cannot reasonably be regarded as the purpose of
the statute, since the statute is riddled with exceptions making
contraceptives freely available for use in premarital sexual relations
and its scope and penalty structure are inconsistent with that purpose. )
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( The protection of public health through the regulation of the
distribution of potentially harmful articles cannot reasonably be
regarded as the purpose of the law, since, if health were the rationale,
the statute would be both discriminatory and overbroad, and federal
and state laws already regulate the distribution of drugs unsafe for use

except under the supervision of a licensed physician. )
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( Nor can the statute be sustained simply as a prohibition on

contraception per se, for whatever the rights of the individual to access
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to contraceptives may be, the rights must be the same for the unmarried
and the married alike. If under Griswold, the distribution of
contraceptives to married persons cannot be prohibited, a ban on
distribution to unmarried persons would be equally impermissible,
since the constitutionally protected right of privacy inheres in the
individual, not the marital couple. If, on the other hand, Griswold is no
bar to a prohibition on the distribution of contraceptives, a prohibition
limited to unmarried persons would be underinclusive and invidiously

discriminatory. )
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