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( The United States, of course, may not be sued without its consent.
The consent, it is claimed, exists in 25 U.S.C. § 345. Section 345
authorizes, and provides governmental consent for, only actions for

allotment. We therefore readily conclude that § 345 has no application
here.)
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( The proclamation of August 26, 1961, this marked the termination
of federal supervision over the trust and restricted property of the
mixed-bloods. There was no remaining governmental authority over

those shares. And without such authority there can be no liability on
the part of the United States for failure to restrain a sale. )
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(The Court has said that the 1934 Act and its companion legislative
enactments nl5 embrace a "fundamental purpose . . . to substitute a
philosophy of full disclosure for the philosophy of caveat emptor and
thus to achieve a high standard of business ethics in the securities
industry." In the case just cited the Court noted that Congress intended
securities legislation enacted for the purpose of avoiding frauds to be

construed "not technically and restrictively, but flexibly to effectuate
its remedial purposes." )
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(To be sure, the second subparagraph of the rule specifies the
making of an untrue statement of a material fact and the omission to
state a material fact. The first and third subparagraphs are not so
restricted. These defendants' activities, outlined above, disclose,
within the very language of one or the other of those subparagraphs, a

"course of business" or a "device, scheme, or artifice" that operated as
a fraud upon the Indian sellers. )
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(Under the circumstances of this case, involving primarily a failure

to disclose, positive proof of reliance is not a prerequisite to recovery.

All that is necessary is that the facts withheld be material in the sense
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that a reasonable investor might have considered them important in
the making of this decision. This obligation to disclose and this

withholding of a material fact establish the requisite element of
causation in fact. )
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(In our view, the correct measure of damages is the difference
between the fair value of all that the mixed-blood seller received and
the fair value of what he would have received had there been no
fraudulent conduct, except for the situation where the defendant

received more than the seller's actual loss. In the latter case damages
are the amount of the defendant's profit. )
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