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(In our view, the rationale of Hochfelder ineluctably leads to the
conclusion that scienter is an element of a violation of § 10(b) and
Rule 10b-5, regardless of the identity of the plaintiff or the nature of
the relief sought---. Hochfelder involved an implied cause of action
that was not within the contemplation of the Congress that enacted §
10(b)--- it would be quite anomalous in a case like the present one,
involving as it does the express remedy Congress created for § 10(b)
violations, not to attach at least as much significance to the fact that
the statutory language and its legislative history support a scienter
requirement. )
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(The language of § 17(a)strongly suggests that Congress
contemplated a scienter requirement under § 17(a)(1), but not under §

17(a)(2)or § 17(a)(3).)
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( This is not to say, however, that scienter has no bearing at all on
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whether a district court should enjoin a person violating or about to
violate § 17(a)(2)or § 17(a)(3). In cases where the Commission is
seeking to enjoin a person “about to engage in any acts or practices
which------ will constitute” a violation of those provisions, the
Commission must establish a sufficient evidentiary predicate to show
that such future violation may occur. Moreover, as the Commission
recognizes, a district court may consider scienter or lack of it as one
of the aggravating or mitigating factors to be taken into account in
exercising its equitable discretion in deciding whether or not to grant
injunctive relief. )
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