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1. Geduldig, Director, Department
of Human Resour ces Development

v. Aidlo, et al.
417 U.S. 484 (1974)

(Cdifornias disability insurance program which does not pay benefits
for disability that accompanies normal pregnancy and childbirth does
not amount to an invidious discrimination under the equal protection
clause of the Fourteenth Amendment.)

2. ( )

(Particularly with respect to social welfare programs, so long as the line
drawn by the state is rationally supportable, the courts will not
interpose their judgment as to the appropriate stopping point.)

(While it is true that only women can become pregnant, it does not
follow that every legidative classification concerning pregnancy is a
sex-based classification. The program divides potential recipients into
two groups -- pregnant women and nonpregnant persons. While the




first group is exclusively female, the second includes members of both
Sexes.)

(Absent a showing that distinctions involving pregnancy are mere
pretexts designed to effect an invidious discrimination against the
members of one sex or the other, lawmakers are constitutionally free to
include or exclude pregnancy from the coverage of legidation such as
that providing for disability insurance on any reasonable basis, just as
with respect to any other physical condition.)

disability insurance( ) temporarily disabled( )
pregnancy( ) equal protection( ) sex-based discrimination
( ) invidious discrimination( ) underinclusiveness
( ) suspect classification( ) onestep at atime(

) reasonable basis( ) nonpregnant persons( ) strict
judicial scrutiny ( ) fiscal integrity( ) saving
of welfare costs( )

Stewart

(workermen's
compensation)
(California (temporarily disabled)
Unemployment Insurance Code)
2626
(disability insurance)
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(sex psychopath)

( )
(359 F
Supp. 792)
(Cdlifornia
Court of Appeal)

(normal pregnancies)

(mooted)

(stay)



( U.S. 483, 489 (1955); Jefferson v.
Hackney, 406 U.S. 535 (1972)

(rationally supportable)

Dandridge v. Williams, 397 U.S.
471, 486-487 (1970)

(self-supporting
(invidious discrimination) nature) (legitimate
interest)

(classification)
(underinclusiveness)

(one step at a time)

Williamson v. Lee Optical Co., 348



(s

Brennan

Douglas Marshall

(pooled- risk)
(cost) (voluntariness)
(unigueness)
(predictability)
(normalcy)

(sickle-cell anemia)

(sex-based classification)

reasonable basis)

(nonpregnant persons)

Reed Frontiero

(on any

(pregnant women)



[ Brennan

(inherently

suspect)
(Frontiero v. Richardson,

at 688)

(overriding)

(compelling)

(a more carefully tailored)
(legislative classification)

less drastic means)

(feasible,
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Rights Act)

(Title VI1)

(Civil

Generadl
Electric Co. v. Gilbert, 429 U.S. 125
(1976)

(Pregnancy
Discrimination Act of 1978, 42 U.S.C.
2000e(k))

Gilbert

(overt)

Bray v.
Alexandria Women's Health Clinic,
506 U.S. 263 (1993)



2. Craig et al. v. Boren, Gover nor

of Oklahoma, et al.
429 U.S. 190 (1976)

(Classifications by gender must serve important government objectives
and must be substantially related to achievement of those objectives.)

(Clearly, the protection of public health and safety represents important
function of state and local governments. However, appellees statistics
in our view cannot support the conclusion that the gender-based
distinction closely serves to achieve that objective.)

gender-based distinction( ) important governmental objective(
) substantially related( ) drinking and driving

Brennan
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(Oklahoma)
3.2% (non-
intoxicating)
(Craig)
(Whitener)
(gender)
(Reed v. Reed)
(
)
(moot)
(standing)

(gender) (classification)

(important governmental
objectives)

(substantially related)

(close)

2% 0.18%
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(maleness)
(proxy) 2% (fair and substantial relation)
3.2%
Stevens
3.2%
(two-tiered analysis)
Powell

Brennan

(fundamental

constitutional rights)
(suspect classes)
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(
)
(
2%
100%
2%
98%
2%

Rehnquist

McGowan

(

Frontiero
(plurality opinion)

Lee Optional
(rational basis)

Blackmun

Burger
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3. Rostker, Director of Selective
Servicev. Goldberg et al.

453 U.S. 57(1981)

(The case arises in the context of Congress authority over national
defense and military affairs, and perhaps in no other area has the Court
accorded Congress greater deference.)

(Men and women, because of the combat restrictions on women, are
simply not similarly situated for purpose of a draft or registration for a
draft.)

(Congresss decision to authorize the registration of only men,
therefore, does not violate the Due Process Clause. The exemption of
women from registration is not only sufficiently but also closely related
to Congress purpose in authorizing registration.)

national defense and military affairs( ) registration(
) draft( ) combat( )

Rehnquist
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(registration for
the draft)

O

(President Carter)

(Military
Selective Service Act)

Craig

(important government
interest)

(the Report of
the Senate Armed Service Committee)
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(accidental by-product)

M ar shall
Brennan
Craig
Craig
(nondiscrimination)
(
)
(similar situation)
Craig
(gender-neutral)
(gender-
based)

(substantially related)
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Craig
(administrative convenience) White
Brennan
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4. Adarand Constructors,

|nc. v. Pena
515 U.S. 200 (1995)

Metro Broadcasting,
Inc.v. FCC 497 U.S. 57
(All racial classifications, imposed by whatever federal, state, or local
governmental actor, must be analyzed by receiving court under strict
scrutiny; in other words, such classifications are constitutional only if
they are narrowly tallored measures that further compelling
governmental interests; overruling Metro Broadcasting, Inc, v. FCC
497 U.S. 547)

Surface Transportation and Uniform Relocation Assistance Act of 1987
Small Business Act
subcontractor compensation clause

intermediate scrutiny strict scrutiny equal protection
test affirmative action program
preferential treatment separate but equal

unequal but benign

O'Connor
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Surface Transportation
and Uniform Assistance Act of 1987,
Pub. L. 100-17, 101 Stat. 132

subcontractor
compensation clause

socially and econo-
mically disadvantaged individuals

Small
Business Act, 72 Stat. 384, 15
U.S.C. § 631 et seq.

Adarand Constructors,
Inc.

summary judgment
Fullilove,
Metro Broadcasting

()
standing
to
seek forward-looking relief

()
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()

Richmond v. J.A.
Croson Co. 488 U.S. 469
(D) skepticism
2 consistency
3) congruence
strict in theory, but fatal
in fact
o affirmative action

Metro Broadcasting 497 U.S. 547

Adarand Constructors, Inc. v. Pefia

Fullilove 448 U.S. 448
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5. Dandridgev. Williams

397 U.S. 471 (1970)

(In the area of economics and socia welfare, a state does not violate the
Equal Protection Clause merely because the classifications made by its
laws are imperfect. If the classification has some "reasonable basis," it
dose not offend the Constitution simply because the classification "is
not made with mathematical nicety or because in practice it results in
some inequality.")

equal protection clause( ) aid for family with dependent

children( ) underinclusive( )

overreaching( ) Federal Social Security Act( )
( Stewart )

(Aid for Family with
Dependant Children)
Maryland
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250

Maryland

Maryland

Maryland

Maryland

King v. Smith 382 U.S. 309,
334

42 U.S.C. 602(a)(10)(1964
ed., Supp.lV)

Maryland



(I 21

(overreaching)

297 F.Supp., at 469.

See, e.g. Shelton v. Tucker, 364
U.S. 479.

Lindsley
v. Natural Carbonic Gas Co. 220
U.S. 61, 78, 31 S. Ct. 337, 340. ***

Goldberg v. Kelly, 397 U.S. 254.

Cf. Charles C. Steward Mach. Co. v.

Davis, 301 U.S. 548, 584-585,

889-890; Helvering v. Davis, 301
U.S. 619, 644, 909.

Black

Harlan

Shapiro v. Thompson
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394 U.S. 618, 658-663, 1344-1347
(1969)

(compelling
government interest)

Katzenbach v. Morgan, 384 U.S.
641, 660-661, 1732-1733 (1966)

see Shapiro, 394 U.S. at 659,
89 S.Ct. at 1344

Douglas

Maryland

*k*k

* k%

Maryland

402(a)(10)
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Maryland

Mar shall
Brennan
Douglas

Maryland

(underinclusive)
(overinclusive)

* k%

*k*k
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Maryland

Maryland

250

*k*k

Lindsley v. Natural Carbonic
Gas Co.,, 220 U.S. 61, 78, 340
(1911)

(compelling) See eqg.
Shapiro v. Thompson, supra; Harper
v. Virginia State Board of Elections,
383 U.S. 663 (1966); McLaughlin v.
Florida, 379 U.S. 184 (1964).

e.g. Williamson v. Lee Optical
of Oklahoma, Inc., 348 U.S. 483
(1955)
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Kramer v.
Union Free School District No.15,
395 U.S. 621, 626, 1889 (1969),
quoting Williams v. Rhodes, 393
U.S. 23, 30, 10 (1968). *h*

Maryland
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* k%

32,000
116

* k%
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6. City of Cleburnev. Cleburne

Living Center
473 U.S. 432 (1985)

(To withstand equal protection review, legisation that distinguishes
between mentally retarded and others must be rationally related to a
legitimate governmental purpose.)

intermediate-level scrutiny( ) insang( ) equa
protection clause( ) reasonable scrutiny( )
mentally retarded( ) feeble-minded( ) quasi-suspect
classification( )
( White )
Cleburne Cleburne

Living Center
(group home)
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Cleburne

Cleburne

Cleburne

(rationally
related to a legitimate government
purpose)
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(legitimate public
purpose) --

Stevens Mar shall
Burger Brennan Blackmun

Cleburne
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Allied Stores of Ohio,
Inc. v. Bowers, 358 U.S. 522, 527
(1959).
Dandridge v. Cleburne
Williams, 397 U.S. 471 (1970)
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7. Webster v. Reproductive Health

Services
492 U.S. 490 (1989)

1. Roe v. Wade

(The Court has emphasized that Roe v. Wade "implies no limitation on
the authority of a State to make a value judgment favoring childbirth
over abortion.")

(It will be time enough for federal courts to address the meaning of the
preamble should it be applied to restrict the activities of appellees in
some concrete way. Until then, this Court "is not empowered to
decide . . . abstract propositions, or to declare, for the government of
future cases, principles or rules of law which cannot affect the result as
to the thing in issue in the case before it." We therefore need not pass
on the constitutionality of the Act's preamble.)
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(Missouri's refusal to alow public employees to perform abortions in
public hospitals leaves a pregnant woman with the same choices as if
the State had chosen not to operate any public hospitals at al . . . This
circumstance is more easily remedied, and thus considerably less
burdensome, than indigence, which "may make it difficult - and in
some cases, perhaps, impossible - for some women to have abortions’
without public funding . . . If the State may "make a value judgment
favoring childbirth over abortion and . . . implement that judgment by
the alocation of public funds,” surely it may do so through the
allocation of other public resources, such as hospitals and medical
staff.)

Roe v. Wade
(Stare decisis is a cornerstone of our legal system, but it has less power
in constitutional cases, where, save for constitutional amendments, this
Court is the only body able to make needed changes. We have not
refrained from reconsideration of a prior construction of the
Constitution that has proved "unsound in principle and unworkable in
practice.” We think the Roe trimester framework falls into that

category.)

right to abortion abortion regulations public
fund public employees and facilities

tests of viability stare decisis

Rehnquist
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Missouri

(1) 1.205
the Preamble

findings

[t]he life of each human being
begins at conception

unborn children have
protectable interests in life,
health, and well-being. (
1.205(1), (2) )

( 12052 )
(2) 188.029

(3) 188.210, 188.215

public

employees and facilities

(4) 188.205, 188.210, 188.215

class action
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Reproductive Health Services

Planned Parenthood

of Kansas City
Harris v. McRae
Maher v. Roe
1.205
188.039
188.025 William Webster
188.029
viability

188.205 188.210
188.215
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Amicus Curiae

Frank Susman 1800
30%
Charles Fried 40% Roe v.
Roe v. Wade 1973
Wade 17
100

Roe v. Wade

Fried

Roe v. Wade
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Wade

Roe v.

Roe v. Wade

[-A

Roe v.
Wade Akron
dictum

(substantive
restrictions)
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IUD

Akron

Roe v. Wade

Roe v. Wade

1205.2

Alabama Sate Fe-
deration of Labor v. McAdory

declaratory
judgment

1-B

188.210



38

188.215

DeShaney v.
Winnebago County Dept. of Social
Services

Maher v. Roe

Roe v. Wade

Maher
Poelker v. Doe
St. Louis City
Harrisv.
McRae Hyde

Hyde Amendment
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Maher Poelker
McRae

Roe v. Wade

Maher Poelker McRae
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Maher

Poelker

Poelker

Maher

1-C

188.205

188.210

188.215

188.205
McRae



(I 41

188.029

188.205

188.205

(case or controversy)

188.205
moot

[1-D

1596

20

20

188.029
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188.029

188.029

188.029

188.029

Blackmun
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Planned Parenthood of
Central Mo. v. Danforth

Blackmun
Colautti

Roe v. Wade

188.029

Akron
Colautti v. Franklin

Pennsylvania
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White
Roe
Colautti  Akron
a
Procrustean Bed
Thornburgh
Roe
Roe v. Wade (compelling interest)
Roe
Roe
(fundamental right)
Roe
White
O'Connor

188.029
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188.029
Blackmun

Griswold v.
Connecticut Roe

Griswold v. Connecticut
Roe

Roe

Roe

fundamental right
Akron

Blackmun
Roe

Blackmun

Colautti
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V. Franklin  Akron v. Akron Center
for Reproductive Health

Blackmun

Roe v.
Wade
Roe v. Wade

Roe v. Wade

Roe

Roe v. Wade
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8. Whalen v. Roe

429 U.S. 589, 97 S.CT. 869 (1977)

1972

(neither the immediate nor the threatened impact of the patient-
identification requirements in the New York State Controlled
Substances Act of 1972 on either the reputation or the independence of
patients for whom Schedule Il drugs are medicaly indicated is
sufficient to constitute an invasion of any right or liberty protected by
the Fourteenth Amendment.)

privacy/( ) drug control( ) computerized data( )
patient- identification( ) Fourteenth Amendment(
)
( Stevens

1970
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Albany

Albany
(Whalen)
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(Lochner
v. New York, 198 U.S. 45, 25 S.Ct.
539, 49 L.Ed. 937)
L ochner
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[

]

1972

Brennan

[ ]
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Stewart

Katz v. United States, 389
U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d
576,
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9. Vacco v. Quill
521 U.S. 793 (1997)

(We think the distinction between assisting suicide and withdrawing
life sustaining treatment, a distinction widely recognized and endorsed
in the medical profession and in our legal traditions, is both important
and logical; it is certainly rational. The distinction comports with
fundamental legal principles of causation and intent.)

assisted-suicide equal protection clause
euthanasia suspect classification

Rehnquist
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suspect classifications
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10. Washington v. Glucksberg

521 U.S. 702 (1997)

(Washington's assisted-suicide ban was rationally related to legitimate
government interests in preservation of human life, preventing suicide,
maintining integrity and ethics of medical profession, protecting
volunerable persons who might be pressured into physician-assisted
suicide, and protecting disabled and terminaly ill people from
prejudice, negative and inaccurate stereotypes and societal indifference;
thus, it did not violate due process clause.)

assisted-suicide ban due process clause
substantive-due-process legitimate
government interests euthanasia

Rehnquist
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1997

Federal  Assisted  Suicide
Funding Restriction Act of 1997
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of southeastern Pa. v. Casey 505
U.S. 833

Cruzan v. Director,
Mo. Dept of Health 497 U.S. 261

battery

Planned Parenthood
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11. Saenz v. Roe

526 U.S. 489 (1999)

Shapiro

(That newly arrived citizens "have "two political capacities, one state
and one federal," adds special force to their claim that they have the
same rights as others who share their citizenship. Neither mere
rationality nor some intermediate standard of review should be used to
judge the constitutionality of a state rule that discriminates against
some of its citizens because they have been domiciled in the state less
than ayear. The appropriate standard may be more categorical than that
articulated in Shapiro, but it is surely no less strict.)

equal protection clause ( ) privileges or immunities clause
( ) durationalresidency requirements (
) right to travel( ) welfare benefits ( )

( Stevens )
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1992 (8 (Equal Protection Clause)
11450.03)
Shapiro
12
1996
(
)

Shapiro v. Thompson

(Durational
residency requirements)



60

(1)
2

Shapiro

11450.03)

1996

(8
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Rehnquist

(§ 11450.03)

(Slaughter-House Cases)

(8
11450.03)

Thomas
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12. Police Department of the City
of Chicago et al v. Mosley

408 U.S. 92, (1972)

(The equal protection claim in this case is closely intertwined with first
Amendment interests. As in al equal protection cases, the crucial
question is whether there is an appropriate government interest suitably
furthered by the differential treatment. The first Amendment means that
government has no power to restrict expression because of its message,
its ideas, its subject matter, or its content. To permit the continued
building of our politics and culture, and to assure self-fulfillment for
each individual, our people are guaranteed the right to express any
thought, free from government censorship. The essence of this
forbidden censorship is content control. Any restriction on expressive
activity because of its content would completely undercut the
"profound national commitment to the principle that debate on public
issues should be uninhibited, robust, and wide-open.")
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(Analyzing this ordinance in terms of the Equal Protection Clause of
the Fourteenth Amendment, not to mention the First Amendment itself,
Government may not grant the use of aforum to people whose views it
finds acceptable, but deny use to those wishing to express less favored
or more controversial views. And it may not select which issues are
worth discussing or debating in public facilities. There is an "equality
of statusin the field of ideas," and government must afford all points of
view an equal opportunity to be heard. Once a forum is opened up to
assembly or speaking by some groups, government may not prohibit
others from assembling or speaking on the basis of what they intend to
say. Selective exclusions from a public forum may not be based on
content alone, and may not be justified by reference to content alone.)
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(We have continualy recognized that reasonable "time, place and
manner" regulations of picketing may be necessary to further
significant governmental interests. Similarly, under an equal protection
analysis, there may be sufficient regulatory interests justifying selective
exclusions or distinctions among pickets. Conflicting demands on the
same place may compel the State to make choices among potential
users and uses. And the State may have a legitimate interest in
prohibiting some picketing to protect public order. But these
justifications for selective exclusions from a public forum must be
carefully scrutinized. Because picketing plainly involves expressive
conduct within the protection of the First Amendment, discriminations
among pickets must be taillored to serve a substantial governmental
interest.)

picketing First Amendment
exempting patently unconstitutional on its face
selective exclusion equal protection clause
Fourteenth Amendment
self-fulfillment government censorship
content control public forum equality of
status selective suppressing discretion
unconstitutional public order unequal
treatment freedom of expression legitimate
objectives time-place-manner-based regulation
content-based regulation substantial

government interests

( Thurgood Marshall )
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Earl
Mosley
Chicago
Jones
Mosley
Jones
Jones
Chicago
(i)
Mosley
Chicago
Mosley
(1)

)

Chicago

(i)

(Chicago 193 )

Grayned v. City of Rockford
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Chicago

Chicago

Chicago

Chicago
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Nimotko v. Maryland

Fowler v. Rhode Island

Niemotko

Shuttlesworth v.
Birmingham Cox
v. Louisiana
Staub v. City of Baxley

Black

Chicago

Cox v.
Louisiana

Black
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Chicago

Chicago

Chicago

Chicago

Chicago

Chicago
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Chicago

Mosley
Chicago
Blackmun  Rehnquist
Burger
Chicago
Chicago
Roth v.
United States
Chaplinsky v. New Hawpshire
New York

Times Co. v. Sullivan
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13. Reno, Attorney General of the
United States, et al. v. American

Civil LibertiesUnion et al.
521 U.S. 844 (1997)

CDA
CDA
CDA

CDA

(The CDA lacks the precision that the First Amendment requires when
a statute regul ates the content of speech. Although the Government has
an interest in protecting children from potentially harmful materials, the
CDA pursues that interest by suppressing a large amount of speech that
adults have a constitutional right to send and receive. Its breadth is
wholly unprecedented. The CDA's burden on adult speech is
unacceptable if less restrictive alternatives would be at least as effective
in achieving the Act's legitimate purposes. The Government has not
proved otherwise. On the other hand, the District Court found that
currently available user based software suggests that a reasonably
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effective method by which parents can prevent their children from
accessing material which the parents believe is inappropriate will soon
be widely available.)

Communication Decency Act of 1996( )
Indecent( )  obsceng( ) patently offensive( )
internet( ) sexualy explicit material( ) age
verification( )
Stevens
223(d)
knowing

(contemporary community standards)

Communication
Decency Act of 1996

47 U.S.C.A. 223(a)(1) 223(e)(5)(A)
B (i)
knowing 223(a)(1) 223(d)
obscene or indecent
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preliminary injunction

CDA

CDA

CDA

CDA

CDA

CDA
1 Ginsberg v. New York, 390
U.S. 629(1968) 2 FCC w.
Pacifica Foundation, 438 U.S.
726(1978) 3 Rentonv. Playtime
Theatres, Inc., 457 U.S. 41
1986

CDA
Ginsberg
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Federal Communications Com-

mission, FCC
Ginsberg FCC
CDA
438
Ginsberg U.S., at 730 CDA Pacifica
Pacifica
CDA
FCC
CDA
CDA 223(a)(1)
FCC
FCC
CDA

Pacifica
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CDA
Renton
secondary effects --
CDA Sable
Sable
CDA
CDA
CDA

CDA

scarcity

invasive
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CDA

Pacifica CDA

CDA

223(a)
indecent 223(d)

contemporary com-
munity standards

Pacifica

CDA
CDA

CDA
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CDA

CDA
CDA

Miller v.
California 413 U.S. 15 (1973)

Miller

Miller
CDA
Miller
CDA
2
Miller
CDA

CDA

Miller
CDA

CDA
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CDA

CDA

CDA

CDA

CDA

Ginsberg Pacifica

CDA

CDA

CDA
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CDA

223(e)(5)

223(e)(5)

223(e)(5)
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CDA

CDA

CDA

CDA

CDA

O'Connor

CDA

adult
zones

zoning

Ginsburg

geography
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identity

Lawrence Lessig, Reading the
Constitution in Cyberspace, 45
Emory L. J. 869, 886 (1996).

gateway

Patrol SurfWatch

Cyber

The Platform for Internet

Content Selection

PICS
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223(d)(1)(B)
display

CDA
USENET

§ 223(d)(1)(B)
§ 223(d)(1)(A)

unzoneable
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14. Hurley v. Irish-American Gay
Group of Boston

515 U.S. 557 (1995)

(The issue in this case is whether Massachusetts may require private
citizens who organize a parade to include among the marchers a group
imparting a message the organizers do not wish to convey. We hold that
such a mandate violate the First Amendment. The selection of
contingents to make a parade is entitled to First Amendment protection.
Parade as petitioners are a form of  protected expression because
they include marchers who are making some sort of collective point,
not just to each other but to bystanders along the way. Such protection
is not limited to a parade's banners and songs, but extends to symbolic
acts.)

(A private speaker does not forfeit constitutional protection simply by
combining multifarious voices, by failing to edit their themes to isolate
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a specific message as the exclusive subject matter of the speech, or by
failing to generate, as an original matter, each item featured in the
communication.)

3. GLIB

(GLIB's participation as a unit in the parade was equally expressive,
since the organization was formed to celebrate its members sexual
identities and for related purposes.)

(The state court's peculiar application of the Massachusetts law
essentialy forced the Council to alter the parade's expressive content
and thereby violated the fundamental First Amendment rule that a
speaker has the autonomy to choose the content of its own message
and, conversely, to decide what not to say.)

gay( ) leshian( ) bisexual( ) sexud
orientation( ) discrimination( ) public
accommodation( ) expressive purpose( )
symbolic acts( ) collective point ( )
Souter
Veterans Council

South Boston Allied War
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St. Patrick's
Day-Evacuation Day
Loyalists
St
Patrick
Boston

Evacuation Day

South Boston Allied
War Veterans Council
GLIB

GLIB

GLIB
GLIB

GLIB

GLIB
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Sounter
GLIB
GLIB
GLIB
GLIB
John J. "Wacko" Hurley
GLIB

Mass. Gen. Laws 272:98.



86

(6)
C)

Mass. Gen. Laws 272:92A.

eclectic

GLIB

GLIB
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Nolan

GLIB

S. Davis, Parades and Power:
Street Theatre in Nineteenth-Century
Philadelphia 6 (1986)

parade

Edwards v. South Carolina, 372
U.S. 229, 235 (1963) Shuttlesworth
v. Birmingham, 394 U.S. 147, 152
(1969)
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West Virginia
Bd. of Ed. v. Barnette, 319 U.S.
624, 632 (1943)

Tinker v. Des Moines Independent
Community School Dist., 393 U.S.
503, 505 -506 (1969)

Stromberg v.
Cdlifornia, 283 U.S. 359, 369
(1931)

National Socialist Party
of America v. Skokie, 432 U.S. 43
(2977)

Spence v. Washington, 418
U.S. 405, 411 (1974) (per curiam))
Jackson Pollock
Arnold Schonberg
Lewis Carroll

expressive
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Miami Herald Publishing
Co. v. Tornillo, 418 U.S. 241, 258
(1974),

GLIB

GLIB

Irish American Gay, Leshian and
Bisexual Group of Boston

Rex v. lvens, 7
Car. & P. 213, 219, 173 Eng. Rep.
94, 96 (N.P. 1835); M. Konvitz & T.
Leskes, A Century of Civil Rights
160 (1961)



90

New
York State Club Assn., Inc. v. City
of New York, 487 U.S. 1, 11-16
(1988) Roberts v. United States
Jaycees, 468 U.S. 609, 624 -626
(1984) Heart of Atlanta Motel,
Inc. v. United States, 379 U.S. 241,
258 -262 (1964)

GLIB

GLIB

GLIB
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GLIB

GLIB

Turner Broadcasting, 512 U.S. 622
(1994).

GLIB
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GLIB
GLIB
Tornillo, 418
U.S., at 258 Pacific Gas &
Electric

475 U.S,, at 15 (plurality)

Turner Broadcasting



(1) 93

GLIB
GLIB

GLIB

Turner Broadcasting

Turner Broadcasting

Turner
Broadcasting
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Turner Broadcasting
GLIB

Police
Department of Chicago v. Mosley,
408 U.S. 92, 95 (1972)
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15. Wisconsin v. Mitchell

508 U.S. 476 (1993)

(Traditionally, sentencing judges have considered a wide variety of
factors in addition to evidence bearing on guilt in determining what
sentence to impose on a convicted defendant. The defendant's motive
for committing the offense is one important factor.)

(The First Amendment, moreover, does not prohibit the evidentiary use
of speech to establish the elements of a crime or to prove motive or
intent. Evidence of a defendant's previous declarations or statements is
commonly admitted in crimina trials subject to evidentiary rules
dealing with relevancy, reliability, and the like.)

(We must conjure up a vision of a Wisconsin citizen suppressing his
unpopular bigoted opinions for fear that, if he later commits an offense
covered by the statute, these opinions will be offered at trial to
establish that he selected his victim on account of the victim's protected
status, thus qualifying him for penalty-enhancement.)
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penalty enhancement protected status
chilling effect fighting words overbroad
bigoted thought conduct motive
offensive thought
Rehnquist, C.J.
aggravated battery
intentionally selected his victim
on account of the victim's race
penalty enhance- 939.05 and 940.19(1m) (1989-
ment 1990)
940.19(1m) and
939.50(3)(e)

939.645
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offensive thought

R.A.V. v. St. Paul, 505 U.S.

377 (1992)
R.A. V.,
overbroad supra, at 381; New York v. Ferber,
458 U.S. 747, 769 , n. 24 (1982);
protected status Terminiello v. Chicago, 337 U.S. 1,
4 (1949) Terminiello

chilling
effect
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United States v. O'Brien,
391 U.S. 367, 376 (1968); accord,
RA. V, 505 U.S a 385-386;
Spence v. Washington, 418 U.S.
405, 409 (1974) (per curiam); Cox
v. Louisiana, 379 U.S. 536, 555
(1965)

expressive conduct Roberts
v. United States Jaycees, 468 U.S.
609, 628 (1984)

NAACP v. Claiborne
Hardware Co., 458 U.S. 886, 916
(1982)

1W. LeFave & A. Scott,
Substantive Criminal Law 3.6(b), p.
324 (1986)

Tison
v. Arizona, 481 U.S. 137, 156
(1987)
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Ariz.
Rev.Stat. Ann. 13-703(F)(5) (1989);
Fla. Stat. 921.141(5)(f) (Supp. 1992);
Miss. Code Ann. 99-19-101(5)(f)
(Supp. 1992); N.C. Gen. Stat. 15A-
2000(e)(6) (1992); Wyo. Stat. 6-2-
102(h)(vi) (Supp. 1992)

Dawson v. Delaware, [508 U.S. 476,
486] 503 U.S. 159 (1992)
Dawson

Barclay v. Florida, 463 U.S. 939
(1983)

Dawson
Barclay

Barclay

Rummel v. Estelle, 445 U.S.
263, 274 (1980); Gore v. United
States, 357 U.S. 386, 393 (1958)

Roberts v. United
States Jaycees, supra, at 628;
Hishon v. King & Spalding, 467
U.S. 69, 78 (1984); Runyon v.
McCrary, 427 U.S. 160, 176
(1976) Title VII, of the Civil
Rights Act of 1964
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Hishon
Title VII

R.A.V. v. St. Paul
Title VIl 18 U.S.C. 242 and 42
U.S.C. 1981 and 1982

a
permissible content-neutral regulation
of conduct

R.A.V.
fighting words
(the rule
against content-based discrimination)

R.A.V.

speech
message

Blackstone
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Haupt

(Wis. Stat. 941.01 (1989-1990)) Haupt

Price Waterhouse v. Hopkins, 490
U.S. 228, 251 -252 (1989)

Haupt v. United States, 330
U.S. 631 (1947)

Haupt
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16. Florida Bar v. Went For It Inc.

515 U.S. 618 (1995)

(The United States Supreme Court held that the 30-day restriction
withstood scrutiny under the test for determining the validity, under the
First Amendment's free speech guarantee, of a restriction on
commercia speech, as (1) the Florida Bar had asserted a substantial
state interest in (a) protecting the privacy and tranquility of potential
clients from commercial intrusion upon their personal grief in times of
trauma, and (b) preventing the outrage and irritation with the
state-licensed legal profession that the practice of direct solicitation
only days after accidents had engendered; (2) evidence adduced by
the bar was sufficient to establish that the restriction targeted a
concrete, nonspeculative harm; and (3) the restriction was reasonably
well tailored to its  stated objective.)
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targeted directed-mail solicitation of business (

) victims of an accident or disaster ( )
lawyer advertising ( ) lawyer referral service (
) First Amendment's free speech guarantee (

) Fourteenth Amendment ( )
intrusion on privacy ( )  commercia speech ( )
substantial governmental interest ( ) solicitation restriction
( ) intermediate scrutiny ( ) lega
representation ( ) routine legal service ( )
ambulance chasing ( ) paternalism (

) erosion of confidence in the profession ( )
O'Connor

Bates v. State Bar of
Arizona
11

30

30
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30
O'Connor
Rehnquist Scalia Thomas
Bryer

30

a
Bates v. Sates Bar of Arizona

Central Hudson Gas & Elec.
Corp. v Public Serv. Comm'n of N.Y.

11 30
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Hudson Gas & Elec. Corp. w.
Public Serv. Comm'n of N.Y. 11
30
30

1989
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474 b
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1
Went For It
1
30
1992 10
30
4-78 a
John T Blakely
1

4-74 b 1 4-78 a

30

1992 3 McHenry
Went For It

4-7.4
b 1 478

McHenry

30

McHenry
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Bates v. States Bar of

Arizona
11
11
Bates
v. States Bar of Arizona
I A.
1970
Valentine .
Chrestensen
1976
Virginia

Bd. of Pharmacy v. Virginia Citizens
Consumer Council, Inc.

Virginia Bd. of
Pharmacy v. Virginia Citizens
Consumer Council, Inc.

Virginia Bd. of Pharmacy v. Virginia
Citizens Consumer Council, Inc.

Bates v.
State Bar of Arizona
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20
Bates v. State Bar of Arizona

Central Hudson Gas
& Elec. Corp. v. Public Serwv.
Comm'n of N.Y.

Central Hudson
Gas & Elec. Corp. v. Public Serv.
Comm'n of N.Y.

Central Hudson Gas
& Elec. Corp. v. Public Serv.
Comm'n of N.Y.
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30

Central Hudson Gas & Elec.
Corp. v. Public Serv. Comm'n of
N.Y.

Central Hudson
Gas & Elec. Corp. v. Public Serv.
Comm'n of N.Y.

Edenfield v. Fane
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Corp. v. Public Serv. Comm'n of
N.Y.
Kennedy

Pensacola

Edenfield v. Fane

Edenfield v. Fane

30

Central Hudson Gas & Elec.
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Edenfield v. Fane

11
Shapero V.
Kentucky Bar Assoc.
11
11
11
Shapero v.

Kentucky Bar Assoc.
11

Shapero v. Kentucky Bar Assoc.

Shapero v. Kentucky
Bar Assoc.

Shapero v. Kentucky Bar Assoc.

Shapero v. Kentucky Bar
Assoc.

Shapero v. Kentucky
Bar Assoc.
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11

30

Bolger v. Youngs

Drug Products Corp.

Bolger v.
Youngs Drug Products Corp.
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Central Hudson
Gas & Elec. Corp. v. Public Serv.
Comm'n of N.Y.

Board of
Trustees of Sate Univ. of N.Y. v.
Fox

Bolger v. Youngs Drug Products
Corp.

Cincinnati v. Discovery
Network
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30
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Central Hudson Gas & Elec. Corp.
v. Public Serv. Comm'n of N.Y.

30

11

Kennedy
Stevens Souter Ginsburg
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17. Wong Sun v. United States

371 U.S. 471 (1963)

(In order to make effective the fundamental constitutional guarantees of
sanctity of the home and inviolability of the person, this Court held
nearly half a century ago that evidence seized during an unlawful
search could not constitute proof against the victim of the search. The
exclusionary prohibition extends as well to the indirect as the direct
products of such invasions.)

(The exclusionary rule has traditionally barred from trial physical,
tangible materials obtained either during or as a direct result of an
unlawful invasion....... Similarly, testimony as to matters observed
during an unlawful invasion has been excluded in order to enforce the
basic constitutional policies. Thus, verbal evidence which derives so
immediately from an unlawful entry and an unauthorized arrest as the
officer's action in the present action is no less the "fruit" of officia
illegality than the more common tangible fruits of the unwarranted
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intrusion.)

unlawful search
independent source
evidence

exclusionary rule
verbal evidence
free will

physical
fruit of poisonous tree

probable cause
corroboration

admission

Brennan

Toy Wong Sun

Toy
Toy
Johnny Yee

Johnny Yee

Johnny Yee
Toy  Wong Sun
Wong Sun

Toy

Toy
Johnny Yee

Toy

Toy
Toy
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Silverthorne Lumber Co. v. United
States (251 U.S. 385, 40 S. Ct.
182, 64 L. Ed.319)

Toy
251 U.S. at 392, 40 S. Ct. at 183
Toy

Silverman v. United States 365
U.S. 505,81 S. Ct. 679,5L. Ed. 2d Toy
734

Toy

Toy

Toy
Toy
Toy
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Toy

Toy

Toy
Johnny Yee
Toy

Nardone v. United
States (308 U.S. 338, 341, 60 S.
Ct. 266, 268, 84 L. Ed. 307)

Maguire
Evidence of Guilt 221
1959

Toy
Toy

Toy

Johnny Yee

Wong Sun
Toy
Wong Sun Toy
Toy

Wong Sun
Wong Sun

Wong Sun

Wong Sun
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Wong Sun

Johnny Yee
Toy
Wong Sun
Toy
Toy
Johnny Yee
Johnny Yee

Wong Sun

Wong Sun

Toy
Toy
Wong Sun
Wong Sun
Wong Sun

Toy

21U.S.C.§ 174, 21U.S.CA.§
174

Wong Sun
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18. Nix v.Williams (Williams 1)

467 U.S. 431 (1984)

(Exclusion of physical evidence that would inevitably have been
discovered adds nothing to either the integrity or fairness of a criminal
trial.)

(If the prosecution can establish by a preponderance of the evidence
that the information ultimately or inevitably would have been
discovered by lawful means, then the deterrence rationale has so little
basis that the evidence should be received. Anything less would reject
logic, experience, and common sense.)

a preponderance of the evidence habeas relief
inevitable discovery exclusionary rule
Independent source Cross examination
adversary process

Burger
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Williams
1977
Williams

Williams
Williams

Williams
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Williams
Leaming

United States v. Crews
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Williams

Leaming

Williams
Ruxlow
200
Ruxlow Poweshiek
Jasper
Ruxlow
Williams
Polk
Poweshiek Jasper
Ruxlow
Polk Ruxlow

Williams
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Polk
Williams
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19. United Statesv. Leon

468 U.S.897 (1984)

(The exclusionary ruleis neither intended nor able to "cure the invasion
of the defendant’s rights which he has already suffered. The rule thus
operates as a "judicially created remedy designed to safeguard Fourth
Amendment rights generally through its deterrent effect, rather than a
personal constitutional right of the person aggrieved.”)

(The exclusionary rule is designed to deter police misconduct rather
than to punish the errors of judges and magistrates.)
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(The substantial social costs exacted by the exclusionary rule for the
vindication of Fourth Amendment rights have long been a source of
concern. "Our cases have consistently recognized that unbending
application of the exclusionary sanction to enforce ideas of
governmental rectitude would impede unacceptably the truth-finding
functions of judge and jury." An objectionable collateral consequence
of this interference with the criminal justice system's truth-finding
function is that some guilty defendants may go free or receive reduced
sentences as a result of favorable plea bargains. Particularly when law
enforcement officers have acted in objective good faith or their
transgressions have been minor, the magnitude of the benefit conferred
on such guilty defendants offends basic concepts of the criminal justice
system. Indiscriminate application of the exclusionary rule, therefore,
may well "generat[e] disrespect for the law and the administration of
justice." Accordingly, "[als with any remedial device, the application of
the rule has been restricted to those areas where its remedial objectives
are thought most efficaciousdy served." Close attention to those
remedial objectives has characterized our recent decisions concerning
the scope of the Fourth Amendment exclusionary rule. The Court has,
to be sure, not seriously questioned, "in the absence of a more
efficacious sanction, the continued application of the rule, to suppress
evidence from the [prosecution's] case where a Fourth Amendment
violation has been substantial and deliberate......." Nevertheless, the
balancing approach that has evolved in various contexts - including
criminal trials - "forcefully suggest[s] that the exclusionary rule be
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more generally modified to permit the introduction of evidence
obtained in the reasonable good-faith belief that a search or seizure was
in accord with the Fourth Amendment.")

exclusionary rule detached and neutral magistrate
search warrant probable cause
unlawful search or seizure good faith
exception Cross examination balancing approach
grand jury

White
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Stonev. Powell (426 U.S.
465, 96 S.Ct. 3037, 49 L.Ed.2d
1067 (1976))

United States v. Calandra
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United States v. Havens

United States v. Janis

Brown v. Illinois  Wong Sun v.
United States

Alderman v. United States
United Statesv. Ceccolini

Alderman

Rakas v. lllinois Brown v. lllinois

Walder
v. United States Michigan v. DeFillippo
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United
States v. Johnson
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Lo-Ji Sales, Inc.
v. New York

Leon

Rombach
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20. City of Indianapolis, et al. v.

James Edmond et al.
531 U.S 32 (2000)

Each of the checkpoint programs that we have approved was
designed primarily to serve purposes closely related to the problems of
policing the border or the necessity of ensuring roadway safety.
Because the primary purpose of the Indianapolis narcotics checkpoint
program is to uncover evidence of ordinary criminal wrongdoing, the
program contravenes the Fourth Amendment.

We caution that the purpose inquiry in this context is to be conducted
only at the programmatic level and is not an invitation to probe the
minds of individual officers acting at the scene.

checkpoint program indivisualized suspicion
suspicionless searches or seizures
the general interest in crime control

O'Connor
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Indianapolis
Indianapolis
DePew
Indianapolis
DePew
James Edmond
Joell Palmer

particularized suspicion
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Edmond .
Goldsmith, 38 F. Supp. 2d 1016
(1998)

Indianapolis

Michigan Dept. of State
Police v. Sitz, 496 U. S. 444 (1990)
United States v. Martinez-Fuerte,

428 U. S. 543 (1976)

brief,
suspicionless seizures
[
reasonable
indivisualized
suspicion

Chandler v. Miller, 520
U. S. 305, 308 (1997)

Martinez-Fuerte, 428 U. S.

suspicionless searches

Vernonia
School Dist. 47Jv. Acton, 515 U. S.
646 (1995)

Treasury
Employees v. Von Raab, 489 U. S.
656 (1989)
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Skinner v. Railway Labor Executives
Assn., 489 U. S. 602 (1989)

New
York v. Burger, 482 U. S. 691,
702-704 (1987)

Michigan v. Tyler, 436 U. S. 499,
507-509, 511-512 (1978)

Camara v. Municipal Court of City

and County of San Francisco, 387
U. S. 523, 534-539 (1967)

Martinez-Fuerte

Michigan Dept.
of State Police v. Sitz, 496 U. S.
444 (1990) Delaware v.

Prouse, 440 U. S. 648, 663 (1979)

ordinary criminal

wrongdoing
Martinez-Fuerte

United Statesv.

Ortiz, 422 U. S. 891 (1975); United

States v. Brignoni-Ponce, 422 U. S.

873 (1975); Almeida-Sanchez v.

United States, 413 U. S. 266 (1973)
In Martinez-Fuerte

Martinez-Fuerte

United States v. Montoya de
Hernandez, 473 U. S. 531, 538
(1985) Martinez-
Fuerte
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United States v. Place, 462 U.
S. 696, 707 (1983) Place
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suspicionless searches or seizures

Sitz
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Whren v. United
States, 517 U. S. 806 (1996)
Bond v. United States, 529 U. S.
334 (2000)

Whren

Florida v. Wells, 495 U. S. 1, 4
(1990) inventory
search

Colorado v.
Bertine, 479 U. S. 367, 372 (1987)

Burger, 482 U. S, at
716-717,n. 27

Whren

Whren

Chandler v. Miller, 520 U. S. 305
(1997); Treasury Employees v. Von
Raab, 489 U. S. 656 (1989); Burger,
supra; Michigan v. Tyler, 436 U. S.
499 (1978); Camara v. Municipal
Court of City and County of San
Francisco, 387 U. S. 523 (1967)

Bond
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Indianapolis
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21. Basic Incorporated, et al., v.

Max L. Levinson et al.
485 U.S. 224 (1988)

10b 10b5

(Under 10(b) and Rule 10b-5, in the context of preliminary corporate
merger discussions, (a) information which would otherwise be
considered significant to the trading decisions of a reasonable investor
is not excluded from the definition of materiality merely because an
agreement-in-principle as to price and structure has not yet been
reached between the would-be merger partners, (b) information does
not become material merely by virtue of a public statement denying the
information, and (c) instead, the materiality of afact will depend at any
given time upon a balancing of both the indicated probability that the
event will occur and the anticipated magnitude of the event in light of
the totality of company activity, so that whether merger discussions in
any particular case are materia depends on the facts.)
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agreement-in-principle antifraud provisions
materiality preliminary merger discussions
Blackmun
Combustion
Combustion
10(b) Basic
10b-5 Incorporated
*kx Combustion Basic
Incorporated
I
Basic Incorporated Basic Incorporated

Basic Incorporated
Combustion Engineering, Inc.
Basic
Incorporated Basic Incorporated
Combustion 46

Combustion
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Basic Incorporated
Basic
Incorporated
10(b)
10b-5

Basic Incorporated

Basic Incorporated

* k%

* k%

Basic Incorporated

* k%

* %%

10(b) 10b-5

TSC
Industries, Inc. v. Northway, Inc.,
426 U.S. 438 (1976)
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TSC Industries
10(b)

Industries

10b-5

TSC

Greenfield v.
Heublein, Inc., 742 F.2d 751, 757
(CA3 1984), cert. Denied, 469 U.S.
1215 (1985)

10b-5

TSC Industries

* * %

Greenfield v. Heublein,
Inc., 742 F2d, at 757; Flamm v.
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Eberstadt, 814 F.2d, 1169, 1176-1178
(CAT), cert. Denied, --U.S.--, 108 S.
Ct. 157 (1987).

TSC Industries

Flamm v. Eberstadt, 814 F.2d, at
1175.

SEC
v. Capital Gains Research Bureau,
Inc., 375 U.S. 180, 186 (1963).

Flamm .

Eberstadt, 814 F.2d, at 1175.

In re Carnation Co.,
Exchange Act Release No. 22214,
33 SEC Docket 1025 (1985).

Flamm v.
Eberstadt, 814 F.2d, at 1177.
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* k%

* k%

TSC Industries

10b-5

SEC v. Texas Gulf Sulphur
Co., 401 F.2d, at 849.

Friendly

Texas Gulf
Sulphur /
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SEC v. Geon
Industries, Inc., 531 F.2d 39, 47-48
(CA2 1976).

summary judgment
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22. United Statesv. Topco

Associates, Inc.
405 U.S. 596 (1972)

The fact is that courts are of limited utility in examining difficult
economic problems. Our inability to weigh, in any meaningful sense,
destruction of competition in one sector of economy against promotion
of competition in another sector is one important reason we have
formulated per se rules. Antitrust laws in general, and the Sherman Act
in particular, are the Magna Carta of free enterprise. They are as
important to the preservation of economic freedom and our
free-enterprise system as the Bill of Rights is to the protection of our
fundamental personal freedoms.

chain supermarket Sherman Act Magna Carta
economic freedom Bill of Rights

( Marshall )
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Topco

Topco
Topco Topco

Topco

Topco

Topco 1940
1967 23

Topco

15% 16% 6%
Topco



(1) 155




156

23. International Salt Co. v.
United States

332 U.S. 392 (1947)

Patents on machines for the salt products conferred no right to
restrain the use of, or trade in, unpatented salt, and leases which
required lesses to purchase from patent owner all unpatented salt and
salt tablets used in such machines violated the anti-trust laws.

Agreements that tend to create a monopoly are forbidden, and it is
immaterial that the tendency is a creeping one, rather than one that
proceeds at full gallop.

That sodium chloride content of sat varied and that patented
machines for the utilization of salt products functioned best on salt of
average sodium chloride content and that lessor was required to
maintain and repairs the machines did not justify lessor's requirement
that lesses buy unpatented salt and salt tablets only from lessor where
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sat of average sodium chloride content could be purchased from
others.

tying monopoly restraint of trade

Jackson

International Salt Co.
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98.2%
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24. Northern Pacific Railway
Company v. United States

356 U.S.1 1958

Sherman Act was designed to be a comprehensive charter of
economic liberty aimed at preserving free and unfettered competition as
the rule of trade, and it rests on premise that unrestrained interaction of
competitive forces will yield the best allocation of economic resources
of the country, the lowest prices, the highest quality and greatest
material progress, while at same time providing environment conducive
to preservation of democratic social institutions.

The provison of Sherman Act prohibiting every contract,
combination or conspiracy in restraint of trade or commerce among the
severa states is literally all encompassing but courts have construed it
as precluding only those contracts or combination which
"unreasonably” restrain competition.

3.
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There are certain agreements or practices which because of their
pernicious effect on competition and lack of any redeeming virtue are
conclusively presumed to be unreasonably and therefore illegal under
Sherman Act without elaborate inquiry as to precise harm they have
caused or business excuse for their use.

Among the practices which the court will hold illegal per se under
Sherman Act are price fixing, group boycott and tying arrangements.

A "tying arrangement” within prohibition of Sherman Act, is an
agreement by party to sell one product but only on condition that buyer
also purchase a different product, or at least agree that he will not
purchase the product from any other supplier.

Tying arrangements are unreasonable in and of themselves, so as to
come within prohibition of Sherman Act, whenever a party has
sufficient economic power with respect to the tying product to
appreciably restrain free competition in the market for the tied product
and a"not insubstantial” amount of interstate commerce is affected.

price fixing group boycott tying arrangements

Black
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United
States v. Socony-Vacuum QOil Co.,
310 U.S. 150, 210
United States v. Addyston Pipe
& Steel Co., 175U.S. 211
Fashion Originators Guide of
Americav. Federal Trade Comm.,
International Salt Co. v.
United States, 332 U.S. 392
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International Salt Co. International
v. United States, 332 U.S. 392

International Salt
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1. A& M Recordsv. Napster

239 F.3d 1004 (2001)

1.

Napster

Napster

(a majority of Napster users use the service to download and upload
copyrighted music. ...... by doing that, it constitutes--the uses constitute
direct infringement of plaintiffs musical compositions, recordings......
[P]laintiffs have shown that Napster users infringe at least two of the
copyright holders exclusive rights. the rights of reproduction; and
distribution. Napster users who upload file names to the search index
for others to copy violate plaintiffs distribution rights. Napster users
who download files containing copyrighted music violate plaintiffs
reproduction rights.)

(Direct economic benefit is not required to demonstrate a commercial
use. Rather, repeated and exploitative copying of copyrighted works,
even if the copies are not offered for sale, may constitute a commercial
use. In the record before us, commercial use is demonstrated by a
showing that repeated and exploitative unauthorized copies of
copyrighted works were made to save the expense of purchasing
authorized copies.)
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30 60
Napster

CD CD
Napster

(sampling remains a commercial use even if some users eventualy
purchase the music [T]he free downloads provided by the record
companies consist of thirty-to-sixty second samples or are full songs
programmed to "time out," that is, exist only for a short time on the
downloader's computer. In comparison, Napster users download a full,
free and permanent copy of the recording JE]ven if the type of
sampling supposedly done on Napster were a non-commercial use, a
substantial likelihood that it would adversely affect the potential market
for their copy-righted works if it became widespread The record
supports that: (1) the more music that sampling users download, the
less likely they are to eventually purchase the recordings on audio CD;
and (2) even if the audio CD market is not harmed, Napster has adverse
effects on the developing digital download market [S]ampling does
not constitute afair use.)
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(Traditionally, "one who, with knowledge of the infringing activity,
induces, causes or materially contributes to the infringing conduct of
another, may be held liable as a ‘contributory' infringer." Put
differently, liability existsif the defendant engages in "personal conduct
that encourages or assists the infringement.” [l1]f a computer system
operator learns of specific infringing material available on his system
and fails to purge such material from the system, the operator knows of
and contributes to direct infringement. Conversely, absent any specific
information which identifies infringing activity, a computer system
operator cannot be liable for contributory infringement merely because
the structure of the system alows for the exchange of copyrighted
material.)

5. Napster

(Napster retains the right to control access to its system To escape
imposition of vicarious liability, the reserved right to police must be
exercised to its fullest extent. Turning a blind eye to detectable acts of
infringement for the sake of profit givesriseto liability.)

fair use direct infringement contributory
infringement vicarious infringement
Beezer
MPEG-3
MP3 ripping
1987 Moving Picture MP3
Experts Group CD

MP3
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MP3
Napster MP3
Napster ! MusicShare
Napster, Inc. 2
Napster Napster
MP3
peer-to-peer user name
Napster password Napster
Napster
MP3
MP3
MP3
Napster
Napster
MusicShare user library
Napster MP3
Napster indexing
MP3
chat Napster
room MusicShare
MusicShare MP3 MP3
! Napster http://www.Napster.com
2 United States v. Mohrbacher, 182 F.3d 1041, 1048 (9th Cir.1999) Robin

Williams, Jargon, An Informal Dictionary of Computer Terms 170-71 (1993)
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Napster
Servers MP3

Napster
MP3

library
Napster
collective directory

Napster
MP3
Napster
Napster
search index
Napster

MusicShare

Napster

Napster MP

Napster

MP3
Napster
MP3
Napster
MP3
MP3
Napster
MP3
MP3
Napster
3 Napster
MP3
MP3

Brookfield Communications, Inc. v. West Coast

Entm't Corp., 174 F.3d 1036, 1044 (9th Cir.1999)



170

NusicShare

CD
MP3

A&M
The United
States District Court for the North
District of California

Napster
2000 7 26
Napster
preliminary injunction
Napster

. Napster
direct in-
fringement
. Napster fair
use
. Napster

(contributory infringement)

. Napster

(vicarious infringement)

. Napster

Audio
Home Recording Act

. Napster

Digital Millennium
Act

4 A & M Records, Inc. v. Napster, Inc., 114 F.Supp.2d 896 (N.D.Cal.2000)
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Napster
abuse of discretion
7
Napster
Napster
5

Napster Napster
Napster distribution

Napster

6

Napster

Prudential Real Estate Affiliates, Inc. v. PPR Redlty, Inc., 204 F.3d 867, 874 (Sth
Cir.2000) (1) acombination of probable success on the merits
and the possibility of irreparable harm; or (2) that serious questions are raised and the
balance of hardshipstipsin its favor

Religious Tech. Ctr. v. Netcom On-Line Communication
Servs,, Inc., 907 F.Supp. 1361, 1371 (N.D.Cal.1995)
Napster
Napster
106 501(a) Baxter v. MCA, Inc., 812 F.2d
421, 423 (9th Cir.1987) S.O.S, Inc. v. Payday, Inc., 886 F.2d 1081, 1085 n. 3 (Sth
Cir.1989)
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Napster 1
Napster
107 °
MP3
10
Napster
Napster
Napster
8
& Napster
107 Atari Games Corp. v. Nintendo, 975 F.2d 832,

837 (Fed.Cir.1992) Dr. Seuss Enters. v. Penguin Books USA, 924 F.Supp. 1559, 1562
(S.D.Cal.1996) 109 F.3d 1394 (9th Cir.1997); Religious Tech. Ctr. v. Netcom On-Line
Communication Servs., 923 F.Supp. 1231, 1242 n. 12 (1995) H.R. Rep. 102-836
n.3 William F. Patry, Copyright Law & Practice, 725, 725 n.27 (1994)

o Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579, 114 S.Ct. 1164,
127 L.Ed.2d 500 (1994)

10 Infinity Broadcast Corp. v. Kirkwood, 150 F.3d 104, 108 (2d
Cir.1998) UMG Recordings, Inc.

v. MP3.com, Inc., 92 F.Supp.2d 349, 351 (SD.N.Y.) cD MP3
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13

11
Napster

12

14

15

wholesale copying

11

12

13

14

15

Worldwide Church of God v. Philadelphia Church of God, 227 F.3d
1110, 1118 (9th Cir.2000)
American Geophysical Union v. Texaco, Inc., 60 F.3d
913, 922 (2d Cir.1994)

Sega Enters. Ltd. v. MAPHIA, 857 F.Supp. 679, 687 (N.D.Cal.1994)

Worldwide Church, 227 F.3d at 1118 Hustler Magazine, Inc. v. Moral Mgjority,
Inc., 796 F.2d 1148, 1155 (9th Cir.1986)
Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 449-50, 104 S.Ct. 774, 78
L.Ed.2d 574 (1984)

Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 566- 67, 105 S.Ct. 2218,
85 L.Ed.2d 588 (1985) Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 449-50,
104 S.Ct. 774, 78 L.Ed.2d 574 (1984) Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569,
579, 114 S.Ct. 1164, 127 L.Ed.2d 500 (1994)
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Napster

E. Deborah Jay
Jay

Napster

Napster

Soundscan Chief
Executive Officer Michael Fine
Fine
Fine

David J. Teece

CD Teece
Napster
Napster
Peter S. Fader
Napster
MP3
CD
Napster Fader
Jay
Fader

Jay  Fine
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Napter A.
Napster
MP3
Teece Napster
Napster
Napster
16
Napster
30 60
Napster
Patel
Napster
5. CD
Napster
Napster CD
16 L.A. Times v. Free Republic, 54 U.SP.Q.2d 1453, 1469-71

(C.D.Cal.2000)
UMG Recordings, 92 F.Supp.2d at
352
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CD
MP3 Napster
RIAA
Rio MP3
CD
CD
Napster
Sony
Napster
CD time-shifting
18
Sony  Diamond
17
Sony  Diamond
Napster
B CD
Napster
v Campbell, 510 U.S. at 591 n. 21, 114 S.Ct. 1164
Leva
L.A. Times, 54 U.S.P.Q.2d at 1471-72
CD

18 Recording Indus. Assn of Am. v. Diamond Multimedia Sys., Inc., 180

F.3d 1072, 1079 (9th Cir.1999)  Sony, 464 U.S. at 423, 104 S.Ct. 774
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UMG
Napster
MP3
Religious
19 Napster
Napster
Napster
Napster
contributory' infringer Sean Parker
IP
20
Napster
Napster 12,000
Napster
Napster
21
Napster
A.
9 Recording Indus. Assn of Am. v. Diamond Multimedia Sys., Inc., 180
F.3d 1072, 1079 (9th Cir.1999)  Sony, 464 U.S. at 423, 104 S.Ct. 774

2 Gershwin Publ'g Corp. v. Columbia Artists Mgmt., Inc., 443 F.2d

1159, 1162 (2d Cir.1971) Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 264 (Sth
Cir.1996) Matthew Bender & Co. v. West Publ'g Co., 158 F.3d 693, 706 (2d Cir.1998)

A Cable/Home Communication Corp. v. Network Prods., Inc., 902 F.2d 829, 845 &
846 n. 29 (11th Cir.1990) Religious Tech. Ctr. v. Netcom On-Line Communication Servs.,
Inc., 907 F.Supp. 1361, 1373-74 (N.D.Cal.1995)
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capable of commercidly significant

Napster noninfringing uses
Napster
Napster
Sony 22
Napster
Sony
24
23
Sony

Napster

(therequisite level of knowledge)

Napster

z Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 449-50, 104

S.Ct. 774, 78 L.Ed.2d 574 (1984)
= Universal City Studios, Inc. v. Sony Corp.,
480 F.Supp. 429, 459 (C.D.Cal.1979)

Internet Service Provider Liability for Subscriber Copyright Infringement, Enterprise
Liability, and the First Amendment, 88 Geo. L.J. 1833, 1874 & 1893 n.210 (2000)

SONY

% Cubby, Inc. v. CompuServe, Inc., 776 F.Supp. 135, 141 (S.D.N.Y.1991)
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B A.

Napster Napster

Napster
Napster
Napster Napster
Napster B.
Napster Napster
Napster

Napster

Fonovisa

26

25

Napster

% Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 264 (9th Cir.1996)
Gershwin, 443 F.2d at 1162) Polygram Int'l Publ'g, Inc. v. Nevada/TIG, Inc., 855
F.Supp. 1314, 1325-26 (D.Mass.1994)
% Fonovisa, 76 F.3d at 262 Cherry Auction
Netcom, 907 F.Supp. at 1375- 76
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Napster Napster
Napster
Napster
Napster
27
Napster Napster
Napster
28
Napster
Napster 1008
MP3
Napster
z Fonovisa, 76 F.3d at 261 Cherry Auction

Shapiro, Bernstein & Co. v. H.L. Green
Co., 316 F.2d 304 (2d Cir.1963)

% Fonovisa, 76 F.3d at 262-63
Polygram, 855 F.Supp. at 1328-29
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30

Internet
Napster Service Provider ISP
MP3
Napster
Napster
MP3
RIAA Dimond ISP
31
Nimmer
MP3
32
Napster
29
Napster
ISP
Napster
Napster
Napster

29

30
31
32

Recording Indus. Assn of Am. v. Diamond Multimedia Sys., Inc.,

180 F.3d 1072, 1078 (9th Cir.1999)
512
S. Rep. 105-190, at 40 (1998)

Melville B. Nimmer & David Nimmer, Nimmer on Copyright:
Congressional  Committee Reports on the Digita Millennium Copyright Act and
Concurrent Amendments (2000); see also Charles S. Wright, Actual Versus Legal Control:
Reading Vicarious Liability for Copyright Infringement Into the Digita Millennium
Copyright Act of 1998, 75 Wash. L.Rev. 1005, 1028-31 (July 2000)
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CD

Napster CD
Sony
Diamond
Napster
Rio
Rio
Napster
Napster
Napster
Napster
30-60

Napster
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2. Recording Industry Association
of Americav. Diamond
Multimedia

180 F.3d 1072 (1999)

(To be a digital audio recording device, the Rio must be able to
reproduce, either "directly" or "from a transmission," a "digital music
recording." ...... Moreover, the Act expressly provides that the term
"digital musical recording" does not include: a material object in which
one or more computer programs are fixed ...... hard drive is a material
object in which one or more programs are fixed; thus, a hard drive is
excluded from the definition of digital music recordings ...... Because
the Rio cannot make copies from transmissions, but instead, can only
make copies from a computer hard drive, it is not a digital audio
recording device.)

Audio Home Recording Act, AHRA digital audio
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recording device Serial Copy Management System ,
SCMG a communication to the public
Internet

O'Scannlain

Internet
MP3
“Rio,” real —
MP3
MP3
“compressed
algorithm”
ISO-MPEG Auto Layer-3
MP3
Rio
12 1
1
MP3 g
! MP3
MP3
2 Rio John Adelman, Sonic

Boom-Napster, MP3 and the New Pioneers of Music, P.57 2001
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MP3 “Rio”

Audio Home Recording Act of
1992

1992
(Audio Home
Recording Act, HARA)
Serial
Copy Management System, SCMG

Rio
Rio

“digital

audio recording device”

“from transmission”
“digital

musical recording”

hard drive

download
MP3

Rio Manager
Rio
Rio
Rio Manager

Rio

3 17 U.S.C § 1002 (a)(1), (2) 1994
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Rio

Rio

communications to the

public

Rio Manager
Rio

Rio

Rio

Rio

Rio

RIAA

MP3
RIAA

RIAA

RIAA

MP3.com
Napster
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parallel
port
Rio

MP3

11: Sony Corporation

of America v. Universal Studios, Inc.
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3. Sun Microsystem v. Microsoft

188 F.3d 1115 (1999)

(Whether this is a copyright or a contract case turns on whether the
compatibility provisions help define the scope of the license. Generally,
a "copyright owner who grants a nonexclusive license to use his
copyrighted material waives his right to sue the licensee for copyright
infringement” and can sue only for breach of contract. If, however, a
license is limited in scope and the licensee acts outside the scope, the
licensor can bring an action for copyright infringement.)

scope of the license an action for copyright infringement
compatibility provisions

Schroeder

Sun Java
1996 3
SUN MICROSYSTEMS, INC. MICROSOFT Corporation
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Microsoft Sun
Java
Technology License and Distribution
Agreement TLDA Java
Microsoft 375
Sun
Sun
Microsoft Source Code
form
Sun Java
TLDA
2.6(a)(iv)

Microsoft Sun Java
significant upgrade
Java
2.6(a)(vi)
Microsoft
2.6(b)(iv)

compilers
Microsoft  Java

Sun
Java
TLDA
Sun
1997 Sun
Microsoft Microsoft
Sun

Sun 1997 10 7
The United States District Court for
the Northern District of California
Microsoft

1997 11
Sun
preliminary injunction
Microsoft
Sun Java
Compatible 1998 3
24
"Microsoft
Sun
Microsoft
Microsoft Java
Sun Java
Java Java Native

Sun Microsystems v. Microsoft Corp., 999 F.Supp. 1301 (N.D.Cal.1998)
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Interface JNI Sun
Microsoft
Sun 1998 11 17
502
17200 Java
Sun JNI
Microsoft Java
Java JNI
Sun Microsoft
M icrosof 2 Java
Microsoft Java Microsoft html
Internet
Explorer ~ Windows98 Microsoft Microsoft
90 Sun Java Microsoft
Designed for
Mi crosoft Windows
Microsoft
Java Sun
Sun
Microsoft Sun Microsoft
Sun
3
2 Sun Microsystems v. Microsoft Corp., 21
F.Supp.2d 1109 (N.D.Cal.1998)
3 Cadence Design Systems v. Avant! Corp., 125 F.3d 824, 826-27 (9th Cir.1997),

cert. denied, 523 U.S. 1118, 118 S.Ct. 1795, 140 L .Ed.2d 936 (1998)



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1998061622

(111) 191

Microsoft
5
Sun
Microsoft TLDA
Java
JNI Sun
vacated
Sun
Microsoft TLDA
Sun
Microsoft
Sun 4
4 Sega Enters. v. Accolade, Inc., 977 F.2d 1510, 1517 (Sth Cir. 1992)

Bendav. Grand Lodge of Int'l Assn of Machinists & Aerospace Workers, 584 F.2d
308, 315 (9th Cir.1978)
National Ctr. for Immigrants Rights v. INS, 743 F.2d 1365, 1369 (Sth
Cir.1984)
° Cadence Design Systems v. Avant! Corp., 125 F.3d 824, 826-27 (9th Cir.1997),
cert. denied, 523 U.S. 1118, 118 S.Ct. 1795, 140 L .Ed.2d 936 (1998)
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Microsoft
Sun
A.
Sun
Microsoft
TLDA
Sun TLDA
JINI
Sun
Microsoft Java
TLDA
TLDA Microsoft
2.1(a) Microsoft
Java 1.25
Java Java
Microsoft Java
Windows

Windows

Microsoft

Sun

Microsoft

Microsoft

TLDA 2.6(b)(iv)

Microsoft
Java

Java
2.6(b)(iv)
Microsoft
TLDA
Microsoft
Java
JavaSoft

Java
Java
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Java
Sun
Microsfot TLDA
JINI
JINI
Applet
Application Programming Interface
AAPI Microsoft
TLDA 1.15
2.6(a)(vi) TLDA 1.1(a)
AAPI
Java
JINI
TLDA
Java
Microsoft
Sun
JINI
TLDA 2.9(e)
JNI Java
Java

Reference Implementation virtual

machine TLDA
1.25 Java
JNI

Java

JINI
Microsoft
Microsoft
TLDA Microsoft
NI JINI
TLDA  JNI
INI TLDA 1.1(a)
AAPI
JINI
(a) Java
(d) Java AP
Sun
1.1(d)
1.1(a)
AAPI
JNI
Sun
Microsoft Java
TLDA
B.
Microsoft
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Sun Sun
affirmative
covenants
6
7
Microsoft
Sun Sun
Microsoft TLDA
2.2 Video Trip
Sun 8
2.6
Sun
2.2 2.6 Video Trip
Microsoft Lightning Video
6 Graham v. James, 144 F.3d 229, 236 (2d Cir.1998, citing Peer Int'l Corp.
v. Pausa Records, Inc., 909 F.2d 1332, 1338-39 (9th Cir.1990))
! S.0.S,, Inc. v. Payday, Inc., 886 F.2d 1081, 1087 (Sth Cir.1989)

8 Video Trip Corp. v. Lightning Video, Inc., 866 F.2d 50 (2d Cir.1989)
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Lightning
Video Trip
Video Trip Video Trip
Lightning
Video Trip
Lightning
Video Trip
TLDA
S.O.S. 9

Video Trip  S.O.S.

TLDA
Sun
Microsoft
TLDA
Microsoft
TLDA
Sun
Sun

° S.0.S,, Inc. v. Payday, Inc., 886 F.2d 1081 (9th Cir.1989)
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Sun Windows95/NT
Microsoft
Microsoft
the Sun Sun
Cdlifornia Unfair Business Practices Microsoft
Act Sun
Sun Microsoft
10 Microsoft
Java
Microsoft
Microsoft Microsoft
Designed for Windows95/NT
Microsoft Microsoft
Java Sun
Microsoft
Microsoft Microsoft
Microsoft Java
Fashions % sun
Microsoft
Microsoft

12

Microsoft Designed for

Polo

10 Cal. Bus. & Prof.Code §§ 17200 et seq
n Polo Fashions, Inc. v. Dick Bruhn, Inc., 793 F.2d 1132 (9th Cir.1986)

12 People v. Toomey, 157 Cal.App.3d 1, 20, 203 Cal.Rptr. 642 (1984)
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Microsoft

Sun

Microsoft
Java

Microsoft

Microsoft

Sun

Microsoft
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4. UMG Recordingset al v.
M P3.com

92 F. Supp. 2d 349 (2000)

1 CD

CD 1976

(Thus, although defendant seeks to portray its service as the "functional
equivalent” of storing its subscribers CDs, in actuality defendant is
re-playing for the subscribers converted versions of the recordings it
copied, without authorization, from plaintiffs' copyrighted CDs. On its
face, this makes out a presumptive case of infringement under the
Copyright Act of 1976.)

MP3.COM

(Regarding the fourth factor -- "the effect of the use upon the potential
market for or value of the copyrighted work" -- defendant's activities on
their face invade plaintiffs statutory right to license their copyrighted
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sound recordings to others for reproduction......This would be so even if
the copyrightholder had not yet entered the new market in issue, for a
copyrightholder's "exclusive" rights, derived from the Constitution and
the Copyright Act, include the right, within broad limits, to curb the
development of such a derivative market by refusing to license a
copyrighted work or by doing so only on terms the copyright owner
finds acceptable......Copyright, however, is not designed to afford
consumer protection or convenience but, rather, to protect the
copyrightholders' property interests. Moreover, as a practical matter,
plaintiffs have indicated no objection in principle to licensing their
recordings to companies like MP3.com; they simply want to make sure
they get the remuneration the law reserves for them as holders of
copyrights on creative works.)

fair use functional equivalent
Rakoff
MP3.com
MP3
compact disc CD
recordings CD
! CD

MP3.COM,
INC. MP3.COM
2000 1 12 My.

Recording Industry Assn of America v. Diamond
Multimedia Systems Inc., 180 F.3d 1072, 1073-74 (Sth Cir.1999)
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MP3.COM

CD
CD
Beam-it Service

CD
Instant Listening Service

CD
UMG Recordings, functional equivalent

INC., Sony Music Entertainment Inc.,
Warner Bros. Records Inc., Arista CD
Records Inc., Atlantic Recordings
Corp., BMG Music d/b/a The RCA 1976
Records Label, Capitol Records, Inc.,
Elektra Entertainment Group, Inc.,
Interscope Records, and Sire Records affirmative
Group Inc. defense

MP3.COM ’

United States District Court,
S.D., New York

2 Castle Rock Entertainment, Inc. v. Carol Publishing Group, Inc., 150 F.3d
132, 137 (2d Cir.1998) Hasbro Bradley, Inc. v. Sparkle Toys, Inc., 780 F.2d 189, 192 (2d
Cir.1985)

MP3

3 107


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1998143885&ReferencePosition=137
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1998143885&ReferencePosition=137
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1985162771&ReferencePosition=192
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1985162771&ReferencePosition=192
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My.MP3.com

CD

My.MP3.com

Sony Corporation of America v. Universal City Studios, Inc., 464 U.S.
417, 448, 454, 104 S.Ct. 774, 78 L.Ed.2d 574 (1984) Harper & Row, Publishers, Inc. v.
Nation Enterprises, 471 U.S. 539, 549, 105 S.Ct. 2218, 85 L.Ed.2d 588 (1985)
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579, 114 S.Ct. 1164,
127 L.Ed.2d 500 (1994) Castle Rock Entertainment, Inc. v. Carol Publishing Group, Inc.,
150 F.3d 132, 137 (2d Cir.1998)
Infinity Broadcast Corp. v. Kirkwood, 150 F.3d 104, 108 (2d
Cir.1998)
Los Angeles News Serv. v. Reuters Television Int'l
Ltd., 149 F.3d 987 (9th Cir., 1998)
American
Geophysical Union v. Texaco Inc., 60 F.3d 913, 923 (2d Cir.), cert. dismissed, 516 U.S.
1005, 116 S.Ct. 592, 133 L.Ed.2d 486 (1995); Basic Books, Inc. v. Kinko's Graphics
Corp., 758 F.Supp. 1522, 1530-31 (S.D.N.Y.1991)

Sony Computer Entertainment, Inc. v. Connectix Corp., 203 F.3d
596 (9th Cir.2000) Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510, 1527 (Sth
Cir.1992)
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http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1994058334
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http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1998159952&ReferencePosition=108
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http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1995151761&ReferencePosition=923
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CD
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10

11

8 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579, 114 S.Ct. 1164, 127
L.Ed.2d 500 (1994) Nihon Keizai Shimbun, Inc. v. Comline Business Data, Inc., 166
F.3d 65, 72-73 (2d Cir.1999) Castle Rock Entertainment, Inc. v. Carol Publishing Group,
Inc., 150 F.3d 132, 137 (2d Cir.1998)

® Infinity Broadcast Corp. v. Kirkwood, 150 F.3d 104, 108 (2d Cir.1998)

10
106
1 American Geophysical Union v. Texaco Inc., 60 F.3d 913, 923 (2d Cir.)

12 Infinity Broadcast Corp. v. Kirkwood, 150 F.3d 104, 108 (2d Cir., 1998) Castle
Rock Entertainment, Inc. v. Carol Publishing Group, Inc., 150 F.3d 132, 137 (2d Cir.,
1998)  Sdlinger v. Random House, Inc., 811 F.2d 90, 99 (2d Cir.), cert. denied, 484 U.S.
890, 108 S.Ct. 213, 98 L.Ed.2d 177 (1987)
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5. Playboy v. George Frena

839 F. Supp. 1552 (1993)

1. 1976

(The Copyright Act of 1976 gives copyright owners control over most,
if not all, activities of conceivable commercia value. The ...... owner
of acopyright ...... has the exclusive rights to do and to authorize any of
the following: (1) to reproduce the copyrighted work in copies ...... : (2)
to prepare derivative works based upon the copyrighted work; (3) to
distribute copies ...... of the copyrighted work to the public ...... and
(4) in the case of ... pictoria ...... works ...... to display the
copyrighted work publicly ...... Engaging in or authorizing any of
these categories without the copyright owner's permission violates the
exclusive rights of the copyright owner and constitutes infringement of
the copyright.)

([11n order for there to be copyright infringement, the display must be
public. A "public display” is a display "at a place open to the public
or ... where a substantial number of persons outside of a normal circle
of family and its social acquaintenances is gathered.” A place is "open
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to the public" in this sense even if access is limited to paying
customers.)

(Intent to infringe is not needed to find copyright infringement. Intent
or knowledge is not an element of infringement, and thus even an
innocent infringer is liable for infringement; rather, innocence is
significant to a trial court when it fixes statutory damages, which is a
remedy equitable in nature.)

fair use public display substantial similarity
Schlesinger
Doc.
No. S-3, filed July 26, 1993
Playboy
Enterprises Inc. PEI Lanham
Frena
George Frena PAYTBOY (R)
Frena PEI 600018
Doc. No. $-1, PLAYMATE(R)
filed July 26, 1993 721987
Frena 1125(a) 15U.S.C. § 1125(a)

C
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Frena
Techs Warehouse
BBS

directories

PEI

Frena
PEI

56
3
de
4
minimis non curat lex
! 56(c)  Fed.R.Civ.P.56(c)
2 Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
Clark v. Coats & Clark, Inc., 929 F.2d 604 (11th Cir.1991).

3 Key West Harbor v. City of Key West, 987 F.2d 723, 726 (11th Cir.1993).

4 Spence v. Zimmerman, 873 F.2d 256, 257 (11th Cir.1989).
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> 3
4
Frena
8 PEI
PEI
6
prima facie
evidence
Frena
! PEI
PEI
Frena
Frena

Brown v. City of Clewiston, 848 F.2d 1534, 1540 n. 12 (11th Cir.1988).

Augusta Iron and Steel Works v. Employers Insurance of Wausau, 835 F.2d 855, 856
(11th Cir.1988).

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48, 106 S.Ct. 2505, 2510, 91
L.Ed.2d 202 (1986).

Feist Publications, Inc. v. Rura Tel. Serv. Co., 499 U.S. 340, 111 S.Ct. 1282, 113
L.Ed.2d 358 (1991) Southern Bell Tel. & Tel. v. Assoc. Telephone Directory
Publishers, 756 F.2d 801, 810 (11th Cir.1985).
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Frena Frena
PEI PEI 106(5)
display rights
Frena
substantial similarity *° 12
Frena
PEI
PEI
Frena
106 17 U.S.C. § 106
public display
usurpation
1 PEI 106(3)
PEI
Frena 13
° Howard v. Sterchi, 974 F.2d 1272 (11th Cir.1992).
10 529 574~578

11

(11th Cir.1990).

12 101 17U.SC. § 101

Cable/lHome Communication Corp. v. Network Productions, Inc., 902 F.2d 829, 843

3 Thomas v. Pansy Ellen Products, 672 F.Supp. 237, 240 (W.D.North Carolina 1987)

650 F.Supp. 653 (D.Kan.1986)

Ackee Music, Inc. v. Williams,
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Frena
fairuse
15
2
4

16

(1)

17

18

Frena

Frena

19

Frena

(2
factual
works

14

Cable/Home Communications Corp., 902 F.2d at 843

Pacific & Southern Co. v. Duncan, 744 F.2d 1490, 1494 (11th Cir.1984)

471 U.S. 1004, 105 S.Ct. 1867, 85 L.Ed.2d 161 (1985)

Harper & Row, Publishers, Inc., 471 U.S. at 562, 105 S.Ct. at 2231

Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 451, 104 S.Ct. 774, 793, 78

L.Ed.2d 574 (1984)

(5th Cir.1980).

19

Triangle Publications, Inc. v. Knight-Ridder Newspapers, Inc., 626 F.2d 1171, 1175

Pacific & Southern Co. v. Duncan, 572 F.Supp. 1186 (N.D.Ga.1983)

, 744 F.2d 1490 (11th Cir.1984) 471 U.S. 1004, 105
S.Ct. 1867, 85 L.Ed.2d 161 (1985).
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fiction fantasy

20

Frena

3) PEI

Frena

21

innocence
Frena

(4)

2 In New Era Publications Intern., ApS v. Carol Publishing Group, 904 F.2d 152 (2d

Cir.) 498 U.S. 921, 111 S.Ct. 297, 112 L .Ed.2d 251 (1990)
?l Roy Export Co. Establishment of Vaduz, Liechtenstein, Black, Inc. v. Columbia
Broadcasting Sys., Inc., 503 F.Supp. 1137, 1145 (S.D.N.Y.1980)

Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 56 (2d Cir.)

298 U.S.
669, 56 S.Ct. 835, 80 L.Ed. 1392 (1936).
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0. Feist Publicationsv. Rural

Telephone Service
499 U.S. 340 (1991)

(Since facts do not owe their origin to an act of authorship, they are not
original and, thus, are not copyrightable. Although a compilation of
facts may possess the requisite originality because the author typically
chooses which facts to include, in what order to place them, and how to
arrange the data so that readers may use them effectively, copyright
protection extends only to those components of the work that are
original to the author, not to the facts themselves.)

(Originality is the touchstone of copyright protection in directories and
other fact-based works......A compilation is not copyrightable per se,
but is copyrightable only if its facts have been selected, coordinated, or
arranged in such away that the resulting work as a whole constitutes an
original work of authorship......Lower courts that adopted a "sweat of
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the brow" or "industrious collection” test - which extended a
compilation's copyright protection beyond selection and arrangement to
the facts themselves -......eschewed the fundamental axiom of copyright
law that no one may copyright facts or ideas.)

database compilation sweat of the brow
telephone directory

O'Connor

Rural
Telephone Service Co., Inc.

Kansas)

Feist
Publications, Inc.
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originality

(compilation)

! The Trade-Mark Cases, 100U.S.82 (1879) Burrow-Giles Lithographic Co. v.
Sarony, 111 U.S.53 (1884)

Patterson & Joyce, Monopoalizing the Law The Scope of Copyright
Protection for Law Reports and Statutory Compilations, 3G UCLA Law Review 719,763,
note 155 (1989)

2
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(idealexpression) /
(fact/expression)
(dichotomy)

(internet)
(electronic commerce)

(“sweat of the brow”)
(“industrious collection™)

$ (35 U.S.C. §101 (1994, Supp. 1))
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(sui generis)

(common law)
(misappropriation)

Directive 96/9/EC of the European Parliament and of the Council on Legal Protection
of Databases, 11 March 1996, Official Journal LO77, pp.0020-0028
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7. Quality King Distributorsv.

L 'anza Research I nter national
523 U.S. 135 (1998)

1.

The whole point of the first sale doctrine is that once the copyright
owner places a copyrighted item in the stream of commerce by selling
it, he has exhausted his exclusive statutory right to control its
distribution.

2.

After the first sale of a copyrighted item "lawfully made under this
title," any subsequent purchaser, whether from a domestic or a foreign
reseller, isobviously an "owner" of that item.

right exhausted first sade doctrine
parallel importation international exhaustion

doctrine of territoriality

Stevens
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L’'anza
109 !
L’anza
602
Malta
2
L’anza
106
! L’ Anza Research International, Inc. v. Quality King Distributors, Inc., 98 F.3d 1109
(9" Cir. 1996)
2 Sebastian International, Inc. v. Consumer Contacts (Pty) Ltd., 847 F.2d 1093 (3“ Cir.

1988)



(1) 221

109 (@
first sale
doctrine ° 106
602 (9
602
L’'anza
3
106
! 106 1 602
107 120
8 602 (a)
106
[ ] 501
@ ( ) (@
( )
4 106 D (right
of reproduction) (2) 3 (right of distribution) (4)
(right of public performance) (5) (right of display) (6)
(right of digital audio transmission) 107 120
° 109 ()
( ) 106

17 U.S.C. 109(1994ed., Supp. 1)
Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908)
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501
602
3 602
109
602 109
602
602
106
105
106

106
¢ 2
106
of commerce
7
602
109
sale
disposal
602
109
109

109

stream

(@)

@
(©)

amicus curiae briefs
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doctrine of territoriality

New Zealand
301
Sepecral 301
out-of-cycle review
8
()
Customs Services
10
illegally produced
9
piratical articles
11
8 USTR Barshefsky Annaunces Inetiation of Special 301 “Out-of-Cycle” Review of

New Zealand, USTR Press Release No. 98-52 (May 27, 1998)

White House Background Briefing on Gore-Ubeki Commission, The White House Press
Release (July 28, 1997) 301
(watch list)

1994
10 19 C.F.R. 133, subpart D (1997)
u 19 C.F.R. 133.33, 133.34 (b) (1997)
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injunction
International Trade Commission, ITC
exclusion order

()

14

intentional interference with contract punitive damage
12

()

13

gray
() goods ®

12 Restatement Second of Torts 766A 1979

B Railway Express Agency, Inc. v. Super Scale Models, Ltd., 934 F2d 135 (7" Cir.
1991)

“ Johnson and Johnson Products v. DAL International Trading Co., 798 F.2d 10 0(3d
Cir. 1986)
15
warranty rebate Cdifornia Civil
Code 1797.86 west 1997 New York General Business Law 218-aa Mckrnnsy 1997
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8. Tasini v. New York Times
206 F.3d 161 (1999)

D

2

(That the electronic databases are revised, digital copies of collective
works cannot be squared with basic canons of statutory construction.
First, if the contents of an electronic database are merely a"revision” of
a particular "collective work," ...... then permitting the reproduction
and distribution of an individually copyrighted work as part of "a later
collective work in the same series’ would be superfluous Second,
the permitted uses are an exception to the general rule that copyright
vests initialy in the author of the individual contribution. Reading
"revision of that collective work" as broadly as appellees suggest would
cause the exception to swallow therule.)

(The only issue......is whether, in the absence of a transfer of copyright
or any rights thereunder, collective-work authors may re-license
individual works in which they own no rights......Publishers and authors
are free to contract around the statutory framework.)
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electronic database revision derivative works
compilation or collective work

Winter

Mead Data
Central University Microfilms
International

freelance writers Mead Data Central
Nexis/Lexis

University Microfilms International
compact disks

work-for-hire copyright in the
“collective works’

2010 (O
New
York Times

! 201 (C)

17 U.SC.
201(C)(1994, Supp. 1)
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201 (O 103
201 (C)
2
summary judgment
(reconsideration) 101
3
anthology
4
(“revision”)
?
2010 (C)

(“revision” of “that collective work™)

Tasini v. New York Times Co., 972 F.Supp. 804 (S.D.N.Y 1997)( “Tasini I")
Tasini v. New York Times Co., 981 F.Supp. 841 (S.D.N.Y 1997)( “Tasini II")
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“later collective
work in the same series”

(1)

(2)

° House Report No. 94-1476, pp. 122-23 (1976)
6 Witford
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microfilm
microfiche

medium-neutral

injunction

" New York Times Co. v. Tasini, _U.S_, 121 S. Ct. 2381, 150 L. Ed. 2d 500 (2001)
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compulsory
license

8 James L. Vana, Case Summery: New York Times & Tasini, AMERICA BAR
ASSOCIATION INTELLECTUAL PROPERTY LAW COMMITTEE NEWSLETTER,
Vol. 20.1, pp.1, 4-5 (2001)
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9. Sony v. Connectix

203 F.3d 596 (2000)

(the Copyright Act protects expression only, not ideas or the functional
aspects of a software program. We also recognized that, in the case of
computer programs, this idea/expression distinction poses "unique
problems’ because computer programs are "in essence, utilitarian
articles - articles that accomplish tasks. As such, they contain many
logical, structural, and visual display elements that are dictated by the
function to be performed, by considerations of efficiency, or by external
factors such as compatibility requirements and industry demands.” Thus,
the fair use doctrine preserves public access to the ideas and functional
elements embedded in copyrighted computer software programs. This
approach is consistent with the "'ultimate aim [of the Copyright Act], to
stimulate artistic creativity for the general public good.™)

fair use reverse engineering

Canby
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Sony COMPUTER
ENTERTAINMENT, INC  Sony
Computer Entertainment America,
Inc. Sony Sony

Connectix Corporation
Connectix Virtual
Game Station PlayStation

Virtual Game
Station
PlayStation CD-ROM
PlayStation
Virtual Game Station

Sony

PlayStation Sony PlayStation Virtual Game Station
Sony PlayStation
Sony PlayStation
PlayStation The United
PlayStation States District Court for the Northern
District of California
! Connectix
Macintosh
PlayStation CDs Virtual Game Station
Windows
PlayStation
firmware
Sony BIOS
Sony
BIOS 2
PlayStation  Sony
! 48 F.Supp.2d 1212
2 Sega Enters. Ltd. v. Accolade, Inc., 977 F.2d 1510, 1520 (9th Cir.1992)

102(b)
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3 RAM

BIOS

Sony BIOS
BIOS
PlayStation
Sony
PlayStation
BIOS

Sony BIOS PaySation
RAM 4
Sony BIOS
RAM

Sony
Connectix
Virtual Game Station
object code
source code

Johnson-Laird, Software Reverse Engineering in the Real World, 19 U.

Dayton L.Rev. 843, 845-46 (1994)

4

117(a)(1)
Connectix

117
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annotations

RAM

Connectix Sony BIOS
Connectix 1998 7 1
Macintosh Virtual
Game Station PlayStation
Connectix
PlayStation Sony
BIOS
Connectix PlayStation
Connectix
Sony PlayStation
Sony  BIOS Connectix
BIOS
RAM Sony BIOS

Virtual Game Station
hardware emulation
software

BIOS
BIOS
Connectix

Sony BIOS RAM

Connectix Sony BIOS

Sony BIOS
Connectix Sony BIOS
Windows Virtual
Game Station
Sony BIOS RAM
Sony BIOS Windows
Virtual Game
Station for Windows Connectix
BIOS Connectix
Sony BIOS
CD-ROM
Connectix BIOS

Aaron Giles
Sony BIOS

Connectix
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Connectix
Sony BIOS

Virtua Game Station
Connectix Sony

Virtual Game Station

1998 Sony

Connectix

Connectix

Connectix 1998 12
1999 1 Macintosh
Virtual Game Station

1999 5

MacWorld Expo

Connectix

MacWorld
PlayStation
Virtual Game Station

Sony PlayStation
Virtual Game Station

Playstation

1999 1 27

Connectix  Sony

Connectix
Windows Virtual Game
Station Sony BIOS
Macintosh

Windows Virtual Game
Station
Connectix Sony BIOS

Sony BIOS

Connectix
Virtual

Game Station
Connectix Sony
BIOS

Virtua Game Station
BIOS

injunction

8

Cadence Design Systems v. Avant!

Corp., 125 F.3d 824, 826-27 (9th Cir.1997),

cert. denied, 523 U.S. 1118, 118 S.Ct. 1795, 140 L.Ed.2d 936 (1998)
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17
Sega
9 11
Connectix Virtual
Game Station Sony
BIOS
107
10 Sega
Connectix
intermediate copying
Sony BIOS
Sony /

o Roev. Anderson, 134 F.3d 1400, 1402 n. 1 (9th Cir.1998) Saenzv. Roe, 526 U.S.

489, 119 S.Ct. 1518, 143 L.Ed.2d 689 (1999) SEC v. Interlink Data Network of L.A., Inc.,
77 F.3d 1201, 1204 (9th Cir.1996)

10 102(a)(b)

" Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510 (9th Cir.1992)
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Connectix Sony
BIOS
Sony
Sony BIOS
Sony BIOS
Connectix
Sony BIOS
Sony BIOS
12 Sony
Sega Connectix
Sony BIOS
1
Connectix
¥Sony BIOS
Connectix
Connectix Sony BIOS
Connectix
Sony BIOS Sony BIOS
12 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 432, 104 S.Ct.

774,78 L.Ed.2d 574 (1984) Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156,
95 S.Ct. 2040, 45 L.Ed.2d 84 (1975))

B Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586, 114 S.Ct. 1164, 127
L.Ed.2d 500 (1994)
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Connectix Sony
BIOS Connectix Sony
Sega Connectix
Connectix Sony
BIOS Virtua Game Station
Connectix Connectix BIOS
Sega Connectix
Connectix
Sony
Sega BIOS Sony
Connectix
Sega Accolade Sega Sony
Connectix
Accolade Sony BIOS
Sony
BIOS Sony
Genesis Sega
Connectix Sony
BIOS Connectix
BIOS Connectix BIOS
Virtual Game Station
Sony
Sony 14
¥ Connectix Aaron Giles  Eric Traut
Sony BIOS Traut Sony BIOS
Connectix BIOS Sony BIOS Traut
Sony BIOS
Connectix Windows Virtual Game Station Sony BIOS
Sony Connectix Giles

CD-ROM
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Sony Connectix
Sony
BIOS Connectix
Sega
Sony
Sega
Sony 15
2.
Connectix
Sony BIOS Connectix Sony BIOS
RAM Sony
BIOS Connectix
Sega
16
Sony 3.
17
* Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 160-61, 109 S.Ct.
971, 103 L.Ed.2d 118 (1989)
1 Sega Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417,

449-50, 104 S.Ct. 774, 78 L.Ed.2d 574 (1984)

v Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579, 114 S.Ct. 1164,
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Connectix Sony BIOS
Sega
Connectix
Sony BIOS
18
Connectix

Virtual Game Station

Sony PlayStation

Sony PlayStation
CD-ROM
Virtual Game
Station
Sony PlayStation

102(a)

Sony
Virtual Game Station
Sony

Connectix VGS

Connectix  Virtua Game Station
19" Connectix
Connectix

Virtual Game Station
Connectix
Sony PlayStation

Virtual Game Station
PlayStation

Virtual Game

18 Sony

Micro Star v. Formgen, Inc., 154 F.3d 1107 (9th Cir.1998)

1w Acuff-Rose, 510 U.S. at 579, 114 S.Ct. 1164
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Station Sony Virtual Game Station
Infinity 20 Sony  Sony
Sony
4, Sony
Connectix
Connectix
22
Connectix
Sony
Harper & Row, 471 U.S. at 560,
2 105 S.Ct. 2218
Connectix Connectix
Virtual Game Station Sony Sony BIOS
PlayStation
Sony 107
Sony
Virtual
Game Station 23
PlayStation Connectix
2 Infinity Broadcast Corp. v. Kirkwood, 150 F.3d 104, 108 (2d Cir.1998)
2 Acuff-Rose, 510 U.S. at 590, 114 S.Ct. 1164 Harper & Row, Publishers, Inc. v.
Nation Enters., Inc., 471 U.S. 539, 567-69, 105 S.Ct. 2218, 85 L.Ed.2d 588 (1985)
2 Acuff-Rose, 510 U.S. at 578, 114 S.Ct. 1164
= Cadence Design Sys., Inc. v. Avant! Corp., 125 F.3d 824, 826 (9th Cir.1997), cert.

denied, 523 U.S. 1118, 118 S.Ct. 1795, 140 L.Ed.2d 936 (1998)
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117(a)(1) Connectix
Connectix Sony
BIOS
Sony

Connectix Virtua Game
Station

Connectix
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10. L otus Development v. Borland

| nter national
49 F.3d 807 (1995)

Lotus

Feist

§ 102(b)

(The Lotus menu command hierarchy is a "method of operation.”......In
holding that expression that is part of a "method of operation™ cannot
be copyrighted, we do not understand ourselves to go against the
Supreme Court's holding in Feist.....\We do not think that ......
"copyright assures authors the right to their original expression”
indicates that all expression is necessarily copyrightable. Courts must
still inquire whether original expression fals within one of the
categories foreclosed from copyright protection by § 102(b), such as
being a"method of operation.")

menu command hierarchy method of operation
expression first impression

Stahl
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Lotus Development

Corporation Lotus
Lotus 1-2-3
menu
commands
macros
Lotus 1-2-3
Borland
Borland International, Inc.
Borland
Quattro

Lotus 1-2-3 Borland
Quattro

Borland
Quattro Pro 1.0
Lotus 1-2-3

Quiattro

Lotus 1-2-3 Lotus
Emulation Interface
Borland
Lotusl-2-3
Quattro
Quattro Pro
Lotus 1-2-3
Borland
Borland
Lotus 1-2-3
Lotus
1-2-3 Borland

Lotus
Lotus 1-2-3

Lotus 1-2-3
Lotus 1-2-3

Borland
Lotus

Lotus 1-2-3

1

70 (D.Mass.1990)

Lotus Development Corp. v. Paperback Software International, 740 F.Supp. 37, 68,
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Paperback Borland
Borland
declaratory judgment Quattro Pro
Key Reader 2 Borland
Lotus 1-2-3
Borland
Lotus Borland
slash®, / Borland
Quattro Pro
Lotus 1-2-3
Lotus 1-2-3
Borland
Lotus
Lotus 1-2-3
expression
Lotus 1-2-3
Borland
Lotus
Borland
Lotus 1-2-3
Lotus 1-2-3
Lotus 1-2-3
2 Borland Lotus 1-2-3
Borland

® Lotus1-2-3 /



246

Lotus

Borland

Lotus

Borland

affirmative defenses

Borland
Lotus 1-2-3
Borland
Lotus 1-2-3
Borland
Lotus 1-2-3
Lotus
Lotus 1-2-3
Borland
Louts
Borland

Borland
Quattro Lotus

Lotus

Lotus

Borland
Lotus 1-2-3

Borland
Lotus 1-2-3
Lotus

Borland

Borland
Lotus 1-2-3

Lotus

idea

10-1
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3
Lotus 1-2-3
Borland
Quattro  Quattro Pro Lotus
Borland
Lotus
Lotus 1-2-3 Lotus 1-2-3
Quit Exit Borland
Copy Borland Lotus
Clone 1-2-3 long prompts °
Ditto
Duplicate Imitate Lotus 1-2-3
Mimic
Replicate Reproduce
Lotus Borland
Lotus 1-2-3 affirmative defense of
waiver
affirmative
Lotus defenses of laches and estoppel
Borland Lotus
Quattro
Lotus 1-2-3 Borland
1 Lotus
2
Lotus 1-2-3
° Lotus1-2-3
long prompts Copy

Quit 1-2-3
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2
102(b) 17
U.S.C. § 102(b)
Borland ° 3
10
Borland
Lotus Lotus 1-2-3
1
Lotus
6 Feist Lotus
7
8
Feist
1
6 Feist Publications, Inc. v. Rura Tel. Serv. Co., 499 U.S. 340, 361, 111 S.Ct. 1282,

1296, 113 L.Ed.2d 358 (1991) Data Gen. Corp. v. Grumman Sys. Support Corp., 36 F.3d
1147, 1160 n. 19 (1st Cir.1994) Concrete Mach. Co. v. Classic Lawn Ornaments, Inc., 843
F.2d 600, 605 (1st Cir.1988)

7 Engineering Dynamics, Inc. v. Structural Software, Inc., 26 F.3d 1335, 1340 (5th
Cir.1994)

8 Bibbero Sys., Inc. v. Colwell Sys., Inc., 893 F.2d 1104, 1106 (9th Cir.1990)
Folio Impressions, Inc. v. Byer California, 937 F.2d 759, 763 (2d Cir.1991) 17
USC.§ 410(c)

9 Engineering Dynamics, 26 F.3d at 1340 Concrete Mach.,
843 F.2d at 606.

10 Engineering Dynamics, 26 F.3d at 1341.
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Selden
Borland
Baker v. Selden
first
impression
Borland Altai ™
Lotus
Baker v. Selden, 101 U.S. 99, 25
L.Ed. 841 (1879)
Selden Computer Assoc.

Int'l, Inc. v. Altai, Inc., 982 F.2d
693 (2d Cir.1992)

Baker v.
Selden
literary works
Selden
Baker v. Selden nonliteral-copying
Borland
Selden
Lotus 1-2-3 expression
Baker v. Selden
Borland
Lotus 1-2-3
abstraction filtration
comparison
Lotus

1

539~542
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base level
public
domain
Borland
Lotus 12
Lotus
Lotus Borland Lotus
102(b) *®
12 Gates Rubber Co. v. Bando Chem. Indus., Ltd., 9 F.3d 823 (10th Cir.1993)

¥ 17 USC. § 102(b) In no case does copyright protection for an original work of
authorship extend to any idea, procedure, process, system, method of operation, concept,
principle, or discovery, regardless of the form in which it is described, explained,
illustrated, or embodied in such work.
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14

102(b)

Lotus

Lotus 1-2-3

Lotus 1-2-3

Lotus 1-2-3

Lotus
Lotus

Lotus 1-2-3

Lotus

Lotus 1-2-3 Borland
Lotus

Borland
Lotus
Lotus 1-2-3

Lotus

Lotus

Lotus

Lotus 1-2-3

Lotus

14
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expressive choices

Lotus 1-2-3
Lotus
Lotus 1-2-3
Lotus 1-2-3
Lotus
1-2-3
Baker v.
Selden
science
art

|etters-patent
Lotus

VCR

Lotus

15

Lotus 1-2-3

Lotus
Lotus 1-2-3

Lotus

102(b)

15 P
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16

sculptural works

Lotus 1-2-3
Lotus
Lotus 1-2-3
102(a)
102(b)
Borland
Lotus Lotus
Lotus 1-2-3
Lotus
Feist o
16
156

17

Progress of Science useful Art
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102(b)

18

Lotus

Borland
Lotus
Borland

nonliteral Lotus

102(b)
10-1

18 577~578 Whelan Associates, Inc. v. Jaslow Dental
Laboratory, Inc., 797 F.2d 1222, 1230-31 (3d Cir. 1986) Lotus Development Corp. V.
Paperback Software International, 740 F.Supp. 37, (D.Mass.1990)

Whelan
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Lotus

Borland

Borland

19

19

1167
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11. Sony Corporation of America

v. Universal City Studios
464 U.S. 417 (1984)

Although every commercial use of copyrighted material is
presumptively an unfair exploitation of the monopoly privilege that
belongs to the owner of the copyright, noncommercial uses are a
different matter. In a challenge to a noncommercial use of a
copyrighted work,...... actual present harm need not be shown; nor is it
necessary to show with certainty that future harm will result. What is
necessary is a showing by a preponderance of the evidence that some
meaningful likelihood of future harm exists.

fair use public airwaves syndicated right
time-shifting noncommercial recording
"staple article of commerce" doctring( )
substantial  noninfringing use contributory
infringement vicarious infringement( )

Stevens
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Betamax
Sony Corporation
video tape recorder

Universal City Studios, Inc.
Walt Disney Company

theatrical exhibition

syndicated right

“Betamax”

contributory infringement

“time-shifting”
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origina
work

vicarious
infringement

(as a matter of law)

“productive use” “staple article of
commerce” doctrine

unobjectionable
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substantial  noninfringing
use

Betamax

significant commercial use 4

preponderance of the evidence

some
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meani ngful
harm exists

damages)

Betamax

likelihood of future

(non-minimum

VCD DVD

CD

“paid-per-view”
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12. Religious Technology Center

et al. v. Netcom On-Lineet al.
907 F. Supp. 1361 (1995)

BBS BBS

BBS

(Liability for participation in the infringement will be established where
the defendant, "with knowledge of the infringing activity, induces,
causes or materially contributes to the infringing conduct of
another."......[1]t is beyond the ability of a BBS operator to quickly and
fairly determine when a use is not infringement where thereis at least a
colorable claim of fair use. Where a BBS operator cannot reasonably
verify a clam of infringement, either because of a possible fair use
defense, the lack of copyright notices on the copies, or the copyright
holder's failure to provide the necessary documentation to show that
there is a likely infringement, the operator's lack of knowledge will be
found reasonable and there will be no liability for contributory
infringement for allowing the continued distribution of the works on its
system.)
1 2
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(A defendant is liable for vicarious liability for the actions of a primary
infringer where the defendant (1) has the right and ability to control the
infringer's acts and (2) receives a direct financial benefit from the
infringement. Unlike contributory infringement, knowledge is not an

element of vicarious liability.)

contributory infringement

vicarious liability

Religious Technology Center;
RTC  Bridge Publications,

Inc.(BPI) L. Ron Hubbard
Church of Scientology
Dennis Erlich Church
of Scientology

Usenet newsgroup
at.religion.scientology —
scientology
Erlich Erlich
at.religion.scientology

Erlich
Klemesrud

Whyte

Thomas Kemesrud  BBS
Klemesrud
Netcom Netcom On-Line
Communications, Inc.

Netcom Erlich
Klemesrud
Netcom
Erlich
Internet Klemesrud
BBS
Erlich
Klemesrud

Netcom
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Erlich
ar.s
— Erlich
Klemesurd BBS
Erlich Klemesurd
Netcom
Erlich Usenet
Klemesurd
Netcom Usenet
Usenet Usenet
newsgroups
—11 Netcom
Klemesrud
Netcom
Netcom Usenet
Netcom
Usenet

CompuServe America

Online  Prodigy Netcom

Netcom

Netcom Erlich

Erlich
Klemesurd BBS
1995 6 23

Klemesrud  Netcom 1
Netcom 2
Klemesrud 3
Klemesrud  Netcom
Netcom
Klemesrud

Klemesrud

Klemesrud Netcom

BBS

Erlich
RTC
RTC
Klemesrud Netcom

Erlich
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RTC
Erlich

RTC RTC
Klemesrud Netcom

Netcom
Usenet
Netcom Erlich
Erlich
Netcom Erlich
Vicarious Liability ?
Netcom
Klemesrud
Netcom

Netcom
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1.
Netcom
Erlich
Erlich Netcom
a.r.s
Netcom
Erlich ar.s.
Netcom Usenet
Netcom
1
Klemesrud
Erlich
2 Erlich
Erlich 3
4
Erlich

Erlich
Netcom

Netcom
access provider

Erlich ar.s.
Netcom
Netcom  Klemesrud
Netcom
Erlich
Netcom
Erlich Netcom
1994 12 29
Netcom
Netcom Erlich
Netcom Erlich
1994 12
28 11
Netcom
Erlich
Netcom

! Deutsch v. Arnold, 98 F.2d 686, 688 (2d Cir. 1938).
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Erlich

Erlich

Netcom

Netcom
Erlich

unsupportable BBS

BBS
BBS

Netcom

Erlich

Netcom...is

BBS

BBS
2.
Usenet
Netcom Erlich
Usenet
servers
Netcom
Netcom

Erlich
Erlich

Netcom

Netcom



(1) 267

Netcom Klemesrud
Klemesrud
Erlich
Klemesrud
Netcom
Netcom
Netcom
Netcom  Erlich Netcom
1 Netcom
500 Klemesrud BBS
2 Erlich Usenet
Netcom
Netcom
1. Netcom
Netcom
Netcom
Netcom Netcom

Netcom Erlich
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ASCAP

Netcom

Shapiro, Bernstein
Netcom

Netcom
Netcom Netcom

Netcom

CompuServe  America Online

Netcom
Netcom
Netcom Erlich

Elliot
Abelson
1995 4 7 Netcom

Netcom Randolf Rice
Netcom
Rice
Erlich Netcom
Erlich  Klemesrud  Erlich
Fonovisa

Erlich

2 Boz Scaggs Music v. KND Corp, 491 F. Supp. 908, 913 (D. Conn. 1980); Realsongs v.
Gulf Broadcasting Corp., 824 F. Supp. 89, 92 (M.D.a.1993).
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Netcom
compromise
negotiation
Netcom
Netcom
Usenet servers
Usenet servers
Klemesrud
Erlich Klemesrud Usenet
Erlich servers
Klemesrud
Erlich
3 Netcom
Klemesrud

(First Amendment Argument)
Netcom
106
Usenet newsgroup 108
access provider

Klemesrud
Erlich
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Netcom
Erlich
Erlich
106
1
2
3
4

Netcom

Internet access provider

Netcom
Netcom
Netcom
Usenet
Erlich
Erlich
Netcom Erlich
Usenet

Sony
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Scientology
Netcom
Usenet server Sega V. Scientology
Accolade® Netcom 5
Usenet server 5.
Netcom
Erlich
4.
Netcom
Netcom Erlich
Erlich Netcom
Netcom
Netcom
4 Sega v. Accolade, 977 F. 2d at 1526-27.
° Bride Publications, Inc. v. Vien, 827 F.Supp. 629, 633-34 (S.D. Cal. 1993)

Religious Technology Center v. Wollersheim, 796 F. 2d 1076, 1078-79 (9" Cir. 1986), cert.
Denied, 479 U.S. 1103, 107 S. Ct. 1336, 94 L .Ed.2d 187 (1987).
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Netcom

Erlich
Netcom

Netcom
Erlich

Erlich

Erlich
Klemesrud
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13. Sega v. MAPHIA

948 F. Supp. 923 (1996)

(the Internet provider was not directly liable for copyright infringement
of a copyrighted work posted and distributed through its system......
"athough copyright is a strict liability statute, there should be some
element of volition or causation which is lacking where a defendant's
system is merely used to create a copy by athird party.”...... "Where the
infringing subscriber is clearly directly liable for the same act, it does
not make sense to adopt a rule that could lead to the liability of
countless parties whose role in the infringement is nothing more that
setting up and operating a system that is necessary for functioning of
the Internet,” even where the Internet provider has knowledge of
potential copyright infringement by its subscribers.)

«y 2)
(Sherman)
Sherman
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(To impose liability ...... for contributory infringement, Sega must first
establish that the users of ...... BBS directly infringed Sega's copyright.
Second, Sega must establish that (i) with knowledge of the users
infringing activity, (ii) Sherman induced, caused, or materialy
contributed to their infringing activity......Under this standard, Sherman
is only liable if he knew of the users infringing actions, and yet
substantially participated by inducing, causing or materially
contributing to the users' infringing conduct.)

fair use contributory infringement

Wilken

Sega

No. 1,566,116 1989 11 14

Sega Sega
Sega Enterprises Ltd. & Sega of

Americalnc. Sega Jurassic Park Sonic
MAPHIA, Spinball

Parsac, Psychosis BBS Sega

Chad Scherman, Howard Silberg user Sega

Sega
permanent

injunction Sega

Sega
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Sherman
MAPHIA ! BBS
system operator
MAPHIA

MAPHIA

Brujjo Digital
Sherman MAPHIA

Sega
MAPHIA pirated
Sega
Sega
MAPHIA

Temporary Restraining Order
Seizure Order

Parsac BBS

MAPHIA

patches
fixes
MAPHIA
Sega
Sega
Sega
MAPHIA
Sega
Sega Jurassic
Park  Sonic Spinball
MAPHIA
Sega  Sega
Sega
Sega
Sherman
Sherman  BBS

Sherman
Sega Sherman Sega
MAPHIA
Psychosis BBS
Caffeine Sherman
Sherman  MAPHIA
1
BBS BBS
uploading downloading
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Sherman Psychosis Unclean Hand
BBS Parsac Sherman Yang Sega
PARSEC

Super Magic Drives MAPHIA

2 copiers Brujjo
Digital
PARSEC
2701(a) 18
Pentium U.S.C. §2701(a)
COFFEINE Sherman Sega
MAPHIA
Howard Silberg
Stored Wire and Electronic
PARSEC Communications and Transactional
Records Act®
10MB 10MB security system
35
200
Sega Sherman 2701
deposition Sherman
2702 18
U.S.C. §2702
Fifth Amendment privilege Sherman Sega
MAPHIA
Jane Quayle Keene
2 BBS copier

8 18 U.S.C. § 2701(a)


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS2702&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS2702&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS2701&FindType=L

(1) 277

2702 *4

permanent injunction
Wilken
BBS

Lanham Act

Sega Sherman

direct contributory
vicarious
Sherman MAPHIA
Sega

Direct Infringement

Sega 1
ownership

of avalid copyright 2
5

410(c)

Sega

Sony Corporation of America v. Universal City Studios, Inc., 464 U.S.

417, 448, 454, 104 S.Ct. 774, 78 L.Ed.2d 574 (1984) Harper & Row, Publishers, Inc. v.
Nation Enterprises, 471 U.S. 539, 549, 105 S.Ct. 2218, 85 L.Ed.2d 588 (1985)

service
maintain

equity
remote computing

Sid & Marty Krofft Television Productions, Inc. v. McDonald's Corp., 562 F.2d 1157,

1162 (9th Cir.1977) Religious Technology Center v. Netcom On-Line Communication
Services, Inc., 907 F.Supp. 1361, 1366-67 (N.D.Cal.1995)


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS2702&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1977123881&ReferencePosition=1162
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1977123881&ReferencePosition=1162
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1995236745&ReferencePosition=1366
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1995236745&ReferencePosition=1366

278

the Ninth Circuit

permanent storage device

random
access memory !
Sega Sherman
BBS
Sherman
Netcom

strict

liability statute

volition causation

° Sega Sherman
Sherman
Sherman Sega

10

Contributory
I nfringement
Copyright
Act

1

12

7

MAI Systems Corp. v. Peak Computer, Inc., 991 F.2d 511, 518 (9th Cir.1993) ,

510 U.S. 1033, 114 S.Ct. 671, 126 L.Ed.2d 640 (1994)

8 Netcom, 907 F.Supp. at 1368-70

° |d. at 1370, 1372-73.

10

1

Sega Enter. Ltd. v. MAPHIA, 857 F.Supp. 679 (N.D.Cal.1994)
Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 261 (9th Cir.1996) Sony

Corp. v. Universal City Studios, 464 U.S. 417, 435, 104 S.Ct. 774, 785, 78 L.Ed.2d 574

(1984)

2 1d.( Gershwin Publishing Corp. v. Columbia Artists Management, Inc., 443 F.2d 1159,

1162 (2nd Cir.1971) )

443 F.2d at 1162)

Religious Technology Ctr. v. Netcom On-Line
Communication Serv., Inc., 907 F.Supp. 1361, 1372 (N.D.Cal.1995) (

Gershwin,
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B Casellav. Morris, 820 F.2d 362, 365 (11th Cir.1987)

a 1162
14 Fonovisa, 76 F.3d at 264
B Netcom, 907 F.Supp. at 1382

(W.D.Wash.1996)

Gershwin, 443 F.2d

Nintendo of America, Inc. v. Computer and Entertainment, Inc., 1996 WL 511619, *4
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o BBS
Sherman MAPHIA Sega
Sherman Netcom
Sherman
19
3.
18
20
2.
Sherman
Sega informational
creative Sega
commercial
w7 affirmative defense Sherman

Acuff-Rose, 510 U.S. at 589-91, 114 S.Ct. at 1177.
18 Title17 U.S.C. § 107 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 576-80,
114 S.Ct. 1164, 1170-71, 127 L.Ed.2d 500 (1994)
9 American Geophysical Union v. Texaco Inc., 802 F.Supp. 1, 14-16 (S.D.N.Y.1992)
60 F.3d 913 (2nd Cir.1994) 516 U.S. 1005, 116 S.Ct. 592, 133
L.Ed.2d 486 (1995) Lewis Galoob
Lewis Galoob Toys, Inc. v. Nintendo of America, Inc., 964 F.2d
965, 970 (9th Cir.1992) 507 U.S. 985, 113 S.Ct. 1582, 123 L.Ed.2d 149 (1993)
(reverse engineering)
Sega Enter. Ltd. v. Accolade, Inc., 977 F.2d
1510 (9th Cir.1992) Triad Systems Corp. v. Southeastern Express Co., 64 F.3d
1330, 1336 (9th Cir.1995) 516 U.S. 1145, 116 S.Ct. 1015, 134 L.Ed.2d 96 (1996)

2 Acuff-Rose, 510 U.S. at 586-87, 114 S.Ct. at 1175
2 Netcom, 907 F.Supp. at 1379.
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% MAPHIA
Sega Sega
Sherman
MAPHIA Sega

non-infringing uses

Sherman
Parsec
MAPHIA Sega
Sega
MAPHIA
Sega
30 70
350

2218, 2232, 85 L.Ed.2d 588 (1985)

1552, 1558 (M.D.Fla.1993)
Netcom, 907 F.Supp. at 1379 (
2232-33).

23

Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 563, 105 S.Ct.
Stewart v. Abend, 495 U.S. 207, 237-38, 110 S.Ct.
1750, 1768-69, 109 L.Ed.2d 184 (1990)

Playboy Enter., Inc. v. Frena, 839 F.Supp.

Harper & Row, 471 U.S. at 564-65, 105 S.Ct. at

Campbell, 510 U.S. at 589-91, 114 S.Ct. at 1177.
Los Angeles News Servicev. Tullo, 973 F.2d 791, 798 (Sth Cir.1992)  ( Harper
& Row, 471 U.S. at 566, 105 S.Ct. at 2233-34)
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27
6' 31
Sherman
Sega Sega
Sherman
Sega Sega MAPHIA
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o Playboy, 839 F.Supp. at 1558-59

Playboy BBS
» Peer Intl. Corp. v. Pausa Records, Inc., 909 F.2d 1332, 1335 (9th Cir.1990) 498
U.S. 1109, 111 S.Ct. 1019, 112 L.Ed.2d 1100 (1991) Twin Peaks
Productions, Inc. v. Publications Intern., Ltd., 996 F.2d 1366, 1382 (2nd Cir.1993)
13 1
* Video Views, Inc. v. Studio 21, Ltd., 925 F.2d 1010, 1020-21 (7th Cir.1991) 502
U.S. 861, 112 S.Ct. 181, 116 L.Ed.2d 143 (1991)

13 1
® N.A.S. Import, Corp. v. Chenson Enter., Inc., 968 F.2d 250, 252 (2nd Cir.1992)
s Silverman v. CBS Inc., 632 F.Supp. 1344, 1352-53 n. 11 (S.D.N.Y.1986)
Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc., 772 F.2d 505, 515 (9th Cir.1985)
494 U.S. 1017, 110 S.Ct. 1321, 108 L.Ed.2d 496 (1990) (

)


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1993237295&ReferencePosition=1558
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1990113396&ReferencePosition=1335
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1991024341
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1991024341
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1993119993&ReferencePosition=1382
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1993119993&ReferencePosition=1382
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1991035036&ReferencePosition=1020
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1991134303
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1991134303
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1992118098&ReferencePosition=252
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1986120300&ReferencePosition=1352
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1985146978&ReferencePosition=515
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1990039770

(I11) 283

Sega
MAPHIA
BBS
Sega
Parsec
Sega
Sherman
33
32
32
33
497~508
256~258 363~364

1028~103

1602~1609



284




(I11) 285

14. Campbell v. Acuff-Rose Music

510 U.S. 569 (1994)

The first factor in a fair use enquiry is "the purpose and character of
the use, including whether such use is of a commercial nature or is for
nonprofit educational purposes.”..... The central purpose of this
investigation is to see...... whether the new work merely "supersede[s]
the objects" of the original creation,......or instead adds something new,
with a further purpose or different character, altering the first with new
expression, meaning, or message; it asks, in other words, whether and
to what extent the new work is "transformative." ...... the goa of
copyright, to promote science and the arts, is generaly furthered by the
creation of transformative works. Such works thus lie at the heart of the
fair use doctrine's guarantee of breathing space within the confines of
copyright, and the more transformative the new work, the less will be
the significance of other factors, like commercialism, that may weigh
against afinding of fair use.
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The third factor asks whether "the amount and substantiality of the
portion used in relation to the copyrighted work as a whole,"...... this
factor calls for thought not only about the quantity of the materials
used, but about their quality and importance, too...... Parody presents a
difficult case. Parody's humor, or in any event its comment, necessarily
springs from recognizable alusion to its object through distorted
imitation. Its art lies in the tension between a known origina and its
parodic twin. When parody takes aim at a particular original work, the
parody must be able to "conjure up" at least enough of that original to
make the object of its critical wit recognizable...... What makes for
this recognition is quotation of the origina's most distinctive or
memorable features, which the parodist can be sure the audience will
know. Once enough has been taken to assure identification, how much
more is reasonable will depend, say, on the extent to which the song's
overriding purpose and character is to parody the origina or, in
contrast, the likelihood that the parody may serve as a market substitute
for the original. But using some characteristic features cannot be
avoided.
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The fourth fair use factor is "the effect of the use upon the potential
market for or value of the copyrighted work."...... It requires courts to
consider not only the extent of market harm caused by the particular
actions of the alleged infringer, but also "whether unrestricted and
widespread conduct of the sort engaged in by the defendant ...... would
result in a substantially adverse impact on the potential market” for the

origina...... The enquiry "must take account not only of harm to the
original, but also of harm to the market for derivative works."

fair use parody music market
conjure up
Souter
1989 7 5 2Live
Crew Acuff-Rose 2
1964 Roy Orbison  William Live Crew Oh, Pretty
Dees Oh, Woman
Pretty Woman Acuff-Rose
Acuff-Rose Music, Inc Dees  Orbison
Acuff-Rose
Luther R. Campbell 2 Live Crew
Christopher Wongwon Mark Ross Acuff-Rose
David Hobbs 2Live
2 Live Crew 1989 Crews
Campbell Pretty Oh,
Woman Pretty Woman 1989
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6 7 2 Live Crew Orbison
Pretty Woman As
Clean As They Wanna Be
CD
Pretty Woman Orbison The Court of Appeals for the
Dees Acuff-Rose Sixth Circuit
2
25 2 Live Crew
Acuff-Rose 2 Live Orbison
Crew Luke
Skyywalker Records Sony
The United States District Court for
the Middle District of Tennessee 3
2 Live
summary judge 2 Crew
Live Crew 2
Live Crew
2 Live Crew
Orbison 2
Live Crew
Harper &
! Row 4
2 Live Crew
! 754 F.Supp. 1150, 1154-1155, 1157-1158 (MD Tenn.1991)
2 972 F.2d 1429, 1439 (1992)
3 Sony Corp. of Americav. Universal City Studios, Inc., 464 U.S. 417, 451, 104
S.Ct. 774, 792, 78 L.Ed.2d 574 (1984)
4 Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 566,

105 S.Ct. 2218, 2233, 85 L.Ed.2d 588 (1985)



(1) 289

2 Live

Crew 1976

107

106
106A

1976

Folsom

107 107

° Emerson v. Davies, 8 F.Cas. 615, 619 (No. 4,436) (CCD Mass.1845)
6 Carey v. Kearsley, 4 Esp. 168, 170, 170 Eng.Rep. 679, 681 (K.B.1803)
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7 10
8
9
11
1
Acuff-Rose

! H.R.Rep. No. 94- 1476, p. 66 (1976) S.Rep. No. 94-473,
p. 62 (1975) U.S.Code Cong. & Admin.News 1976, pp. 5659, 5679

8 Stewart v. Abend, 495 U.S. 207, 236, 110 S.Ct. 1750, 1767, 109 L.Ed.2d 184
(1990)

o Harper & Row, 471 U.S,, at 560, 105 S.Ct., at 2230 Sony, 464 U.S,, at 448, and n.
31,104 SCt.,at 792, & n. 31 House Report, pp. 65-66 Senate
Report

10 Folsom v. Marsh, supra, at 348 Harper & Row, supra, 471 U.S,, at
562, 105 S.Ct., at 2231

u Sony, supra, at 478-480, 104 S.Ct., at 807-808

12 Benny v. Loew's Inc., 239 F.2d 532 (CA9 1956) Columbia Broadcasting System,

Inc. v. Loew'sInc., 356 U.S. 43, 78 S.Ct. 667, 2 L.Ed.2d 583 (1958)
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2 Live Crew
107
13
Holmes
2 Live Crew 14
Pretty Woman
2 Live Crew
2 Live Crew
2 Live Crew
Orbison
Nelson 2
Live Crew
13 Fisher v. Dees, 794 F.2d 432 (CA9 1986) Elsmere Music, Inc. v. National

Broadcasting Co., 482 F.Supp. 741 (SDNY) House Report, p. 65 Senate Report, p. 61
U.S.Code Cong. & Admin.News 1976, pp. 5659, 5678

" Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251, 23 S.Ct.
298, 300, 47 L.Ed. 460 (1903) Y ankee Publishing Inc. v. News America Publishing, Inc.,
809 F.Supp. 267, 280 (SDNY 1992)
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107
2 Live Crew
Sony
Sony
15
Harper &
Row
Harper & Row
16
15 Sony
Sony Corp. of Americav. Universal City Studios, Inc.,
464
1 Stewart v. Abend, 495 U.S,, at 237-238, 110 S.Ct., at 1768-1769
Harper & Row, 471 U.S, at 563-564, 105 S.Ct., at
2231-2233 Sony, 464 U.S,, at 455, n. 40, 104
S.Ct., a 792, n. 40 Feist, 499 U.S, at 348-351, 111 S.Ct., at

1289-1291
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Orbison
18
17
2 Live
Crew Elsmere
Music, 623 F.2d, at 253, n. 1
Fisher v. Dees, 794 F.2d, at 438-
o Sony, supra, 464 U.S., at 449-450, 104 S.Ct., at 792-793

Harper & Row, supra, 471 U.S,, at 564, 105 S.Ct., at 2232

18 Harper & Row, 471 U.S,, at 564-566, 568, 105 S.Ct., at 2232-2234, 2234
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439 Orbison
2 Live Crew
2 Live Crew
2 Live Crew
Orbison
2 Live Crew
2 Live Crew
19

© Harper & Row, 471 U.S,, at 569, 105 S.Ct., at 2235

Senate Report, p. 65 Folsomv. Marsh, 9 F.Cas., at 349
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Sony
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2 Folsom v. Marsh, supra, at 348 Sony, supra, 464 U.S.,, at 451, 104 S.Ct., at 793
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2 Live Crew
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Acuff-Rose
Live Crew
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Acuff-Rose
2 Live Crew
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2 Live Crew

Acuff-Rose

2 Live Crew
Pretty Woman

2 Live Crew

Oh,

21

Harper & Row, supra, 471 U.S,, at 568, 105 S.Ct., at 2234
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15. Matthew Bender v. West

158 F.3d 693 (1998)

Feist (1)
)

(Under Feist, two elements must be proven to establish infringement:
"(1) ownership of a valid copyright, and (2) copying of constituent
elements of the work that are origina.".....The "originality"
requirement encompasses requirements both "that the work was
independently created ......, and that it possesses at least some minimal
degree of creativity.".....\West does not seriously claim that there is
anything original or creative in that process.)

(A CD-ROM disc infringes a copyrighted arrangement when a machine
or device that reads it perceives the embedded materia in the
copyrighted arrangement or in a substantially similar arrangement......
To determine whether two works contain a substantialy similar
arrangement, courts compare the ordering of material in the two works,
finding infringement only when both compilations have featured a very
similar literal ordering or format.)
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contributory infringement
originality

compilations

substantial similarity

West Publishing
Co. West Publishing Corp.
West

Matthew
Bender & Company, Inc.
Bender HyperLaw,
Inc. HyperLaw Bender
HyperLaw

Star

pagination *

CD-ROM

Jacobs

West
West

Bender
HyperLaw

()

() West

HyperLaw
West
West

HyperLaw

Matthew

Bender & Co. v. West Publ'g Co., 158 F.3d 674 (2d Cir.1998).
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Supplement and Federal Rules

6

Decisions
case reporters New York
Supplement  ’
Supreme West
Court Reporter *
Federal
Reporter °
8
Bender
Federal Matthew Bender Authority
West
1)
@) ©)
4
D
2
(€)
(1) 2
©)
4
(e 2
©) 4

A Uniform System of Citation at 165-67, 200-*697 01 (16th ed.1996).

Third Cir. R. 28.3(a); Eleventh Cir. R. 28-2 (k)

of Legal Citation 15 (1989).

The University of Chicago Manua
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101
West 17 U.S.C. §101 (1994)
West
West
103 17 U.S.C.
§ 103 (1994)
West
Martin
105 17U.SC. 8
105 (1994)
West Feist!3
B Feist Publications, Inc. v. Rural Telephone Service Co., 499 U.S. 340, 111 S.Ct.

1282, 113 L.Ed.2d 358 (1991).
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101
Feist West
(1)
(2)
Bender
HyperLaw West
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Feist
14 Key Publications, Inc. v. Chinatown Today Publ'g Enters., Inc., 945 F.2d 509,

512-13 (2d Cir.1991).
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West
West
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West West
West
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West 1. 101
% Qasis 101

» West Publ'g Co. v. Mead Data Central, Inc., 799 F.2d 1219, 1222 (8th Cir.1986)
West 107

16 Qasis Publishing Co. v. West Publishing Co., 924 F.Supp. 918 (D.Minn.1996)
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101
West
v 101
19
101
20
2.
White-Smith '8 West
v 1 William F. Patry, Copyright Law and Practice 168 (1994)

8 White-Smith Publishing Co. v. Apollo Co., 209 U.S. 1 [, 28 S.Ct. 319, 52 L.Ed. 655]

(1908)
¥ Tasini v. New York Times Co., 972 F.Supp. 804 (S.D.N.Y.1997) 101

2 Stenograph L.L.C. v. Bossard Assocs., Inc., 144 F.3d 96, 100 (D.C.Cir.1998)
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111-58
probable cause
11-8; 35, 41
probable cause 111-119, 130

probate courts 1-144
procedural due process

[-273
procompetitive 11-216
prompt judicial review

[-315
proof of pretext 1-179

proprietary brand 11-276
protected status [11-96
protective sweep I1-41
public accommodation
111-83
public airwaves 111-256
public broadcast of atrial
1-326
public display 111-205
public employees and facilities
11-32
public entity 11-136
public forum I11-64
public fund 11-32
public moral 1-298
public nuisance 1-303
public order I1-64
public safety I1-76
public welfare; public intrest
1-276
punitive damages
1-320, 338; 11-146
Q
qualifications of Congress members
1-134
guasi-suspect classification
1n-27
quid pro quo sexual harassment
[-246
R
racial discrimination
1-92, 179, 237
racial restrictive covenant
1-97

ratification of atreaty 1-137
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rational relationship 1-144
reapportionment 1-130
reasonable basis 11-2
reasonabl e belief 11-41
reasonable care ( )
1-241, 246
reasonable mind 11-292
reasonable person 1-234
reasonable possibility
11-257
reasonable rates 11-211
reasonabl e relationship 1-269
reasonable scrutiny
11-27
reasonable victims 1-234
reasonable, not arbitrary
1-144
redeem 1-298
re-employment 1-179
refuse to deal 11-230
registration [1-12
regulatory taking
11-306
regulatory taking 11-300
relation of ataxpayer to the federal
government
1-59
relevant market 11-249
Religious Freedom Restoration Act of 1993
11-96
remand 1-179, 11-249
remedial nature of the Enforement Clause
11-96
remedial plan 1-160
remedy [-298

republican form of government
[-122

requirement of "injury in fact."

1-70
restrained trade 11-204
restraint of trade 111-157
reverse engineering 111-231
reverse 1-140, |1-249
revision 111-226
right exhausted 111-219
right to abortion 11-32
right to counsel I1-61
right to privacy 11-2
right to terminate the pregnancy
[-203
right to travel [11-58
robbery 11-40
Robinson-Patman Act
11-223, 262
romantic paternalism
[-147
routine legal service
111-103

rule of reason
11-216, 222, 253, 292
rules of standing

1-83
Rules of the National Association of
Securities Dealers
11-146
S
saving of welfare costs
11-2
scienter 11-175
scope of the license
111-188
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search and seizure

11-2, 16, 19, 35
search warrant
11-8, 111-130
search 11-41

searches incident to lawful arrests

11-16
secret negotiation 11-288
securities 11-149
selective exclusion I1-64
selective suppressing
11-64
self-executing 11-96
self-fulfillment I11-64
separate but equal I11-16
separation of powers
1-92, 11-116
Serial Copy Management System , SCMG
111-184
sex discrimination In employment
1-233, 241, 245
sex discrimination
1-153, 229, 237
sex-based discrimination
11-2
sexual harassment In the workplace
1-228, 241, 245
sexual harassment 1-228, 237
sexual orientation 111-83
sexually explicit material
-71

Sherman Act
11-207, 211, 222, 227, 249, 111-153
short-swing profits
11-200
simple negligence
11-139

Small Business Act

11-16
solicitation restriction
111-103
sovereign Immunity
11-102
sovereign power
1-276; 298
sovereign state
1-45
sovereignty 1-45
specific and articulable facts
11-19, 41
speculator 11-181
Spending Clause, Const. Art. |, §8,cl. 1
11-91
squeeze-out merger 11-163
standing to make that challenge
1-315
standing to sue 1-70

standing
1-62, 73, 92, 97, 122, 169
"staple article of commerce" doctrine

111-256
stare decisis
1-203, 111-32
state law preempted by federal regulation
11-91
state law 1-111
state's chief law enforcement officers
11-99
stereotype 1-147
sting operation
11-52
Stock Exchange Act
11-223

stop and frisk 11-19
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strict judicial scrutiny

11-2
strict scrutiny equal protection test
11-16
subcontractor compensation clause
11-16
substantial government Interest
1-354
substantial government interests
11-64
substantial governmental interest
111-103
substantial noninfringing use
111-256
substantial similarity
() 111-205, 298
substantially related 11-8
substantive-due-process
I11-55
summary judgment 11-223
supervisory sexual harassment
1-241; 246
supreme law of the land
1-36
Surface Transportation and Uniform
Relocation Assistance Act of 1987
111-16
suspect classification
111-2, 53
suspicionless searches or seizures
111-136
sweat of the brow 111-215
symbolic acts 111-83
symbolic speech [-345

syndicated right 111-256

T
takeover 11-201
taking [-281
target corporation 11-200
targeted directed-mail solicitation of
business
111-103
tax-exempt 1-92
taxpayer standing
1-70
taxpayer 1-63
telephone directory
111-215
temporarily disabled
11-2
temptation of a crime
11-52
tender offer 11-163
terminate the pregnancy
[-193
tests of viability
11-32
textually demonstrable constitutional
commitment; textual commitment
1-134
three great divisions of power In the
government [-100
time-place-manner-based regulation
I11-64
time-shifting 111-256

Title VII-of the Civil Rights Act of 1964

1-179, 229, 233, 238

to grant habeas corpus 1-56
torts 1-281
transaction cost 11-207
transaction 11-273
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treble damages 11-276
trespass 11-2
trimester framework

[-193, 203
two laws conflict with each other

1-36

tying arrangements 111-160
tying 111-157
U
unconstitutional 1-36, I11-64

undercover agent; undercover detective

11-81
underinclusive [11-19
underinclusiveness 11-2
underwriting of risk 11-149
"undue burden" test
[-203
unequal but benign
I1-16
unequal treatment I11-64
unfair method of competition
11-291
Universal Military Training and Service
Act [-345
unlawful search or seizure
111-130
unlawful search [11-119
unprotected expression
1-314
unreasonable practice
11-288

\Y
validity of Congressional legislation
[-100
variable annuities 11-149
verbal evidence [11-119
viability 1-193, 203
vicarious infringement
111-167, 256
vicarious liability  ( )
1-241, 246
vicarious liability 111-262
victims of an accident or disaster
111-103
vindictiveness 11-86
Virginia Military Institute
1-160
vital Interest 1-298
voluntarily given statement; voluntary
statement 11-61
voluntariness 11-30
W
welfare benefits 111-58
welfare recipient 1-273
wholesale dealer 11-204
work rule 11-292
working conditions 1-153
writ of certiorari [-169, 173
writ of habeas corpus
1-56; 11-86
written constitution 1-36

Z

zoning |-285
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o
Americans with Disabilities Act of
1990 11-136

Brady Handgun Violence Prevention
Act of 1993 11-99
Religious
Freedom Restoration Act of 1993  11-96

Communication Decency Act of 1996
1n-71

Surface Transportation and Uniform
Relocation Assistance Act of 1987  111-16

Low-Level Radioactive Waste Policy
Amendments Act of 1985 11-91
Age
Discrimination in Employment Act of
1967 11-136

Equal Pay Act of 1963 1-153
Title VII-of the

Civil Rights Act of 1964
1-179, 229, 233, 238

one step at atime -2
concerted action 11-237
concerted refusal 11-223

writ of habeas corpus 1-56, 11-86
habeas relief 111-123
Hostage Act 11-102
Bill of Rights 111-153
trimester framework 1-193, 203
Universal Military

Training and Service Act 1-345
treble damages 11-276

three great divisions of power in
the government 1-100
inferior officer 11-127

()

appellatejurisdiction 1-36,103
parody 111-287
land use 1-285
zoning 1-285
landowner 1-281
grand jury 111-130
Magna Carta 111-153
lesbian 111-83
Small Business Act 111-16
working conditions 1-153

sexual harassment in the
workplace 1-228, 241, 245
job evaluation system 1-153

paternalism 111-103
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unfair method of
competition 11-291
invidious discrimination  [11-2
immutabl e characteristic

1-147
unequal but benign  111-16
unequal treatment 111-64
unreasonable practice  11-288

privilege against
self-incrimination 11-61
unprotected expression 1-314
grandfather clause 11-223

irrational,

arbitrary or capricious 1-269
indecent 1-71
"undue burden” test 1-203
misrepresentation 11-169
nonpregnant persons -2

intermediate-level
scrutiny 11-27

intermediate scrutiny 111-16, 103
interlocutory appeal 11-96
quid pro quo sexua

harassment 1-246
cost-containment measures 11-292
content control 111-64
content-based regulation  111-64

inside information 11-201

fair trial 1-326

/
citizen-soldier program 1-160

citizen standing 1-70
citizenship 1-258
public

employees and facilities 111-32
amatter of public 1-59
public order 111-64
general welfare 1-269
public forum 111-64
public airwaves 111-256
matters of public concern 1-338
public moral 1-298
public entity 11-136
public nuisance 1-303
civil servant 1-288
public safety 11-76
public accommodation 111-83
public welfare; public intrest 1-276
public fund 111-32
public broadcast of atria 1-326
public display 111-205

acommunication to
the public 111-183
checkpoint program 111-136
apportionment 1-130

menu command
hierarchy 111-243
suspect classification 111-53
extra-territorial

enforcement of antitrust law 11-237
antifraud provisions  111-147
Cross petition 1-288
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anticompetitive 11-216

natural advantages 11-276
affirmative action

program 111-16

insane 11-27

atrusted accomplice 11-47

nonjusticiability 1-122

horizontal restraint 11-216

"staple article of commerce"

doctrine 111-256

major competitive weapon 11-276

sovereignty 1-45

sovereign power 1-276; 298

sovereign state 1-45

sovereign immunity 11-102

racial restrictive covenant 1-97

agency law 1-234

adequancy and
independence of state law 1-111
adequate and

independent state grounds 1-111
a preponderance of

the evidence 111-123

lease 1-285

heightened scrutiny 1-160

functional test 1-293

functional equivalent 111-199

possessory taking 11-303

navigable airspace 1-281

presumable coerced
environment I1-76

justiciability 1-62; 103; 122
justiciable character 1-59
actual injury

redressed by the court 1-73
) jurisdiction

1-56, 63, 111, 122, 169

judicial self-governance 1-83

judicia act 1-56

judicia remedies 11-181

judicia duty 1-36

integrity of thejudicia process 1-326
acts of Congress

granting jurisdiction 1-56
judicia review 1-108, 288
judicia power 1-100

limitation of judicial power  1-73, 115

foreign policy 11-102
disability insurance -2
market power 11-230, 249
paralel importation 111-219
Equal Protection -2

equal protection  1-130, 140, 144; 331

equal protection clause 111-64

equal protection doctrine 1-293
strict scrutiny

equal protection test 111-16

equal protection clause
1-97, 160, 169, 249, 285, 111-19, 29, 53, 58
Equal Employment
Opportunity Commission: EEOC ~ 1-233
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balancing test 11-96
necessary means 1-45
necessary and proper 1-45
essential facilities doctrine 11-230
inevitable discovery 111-123
illegal per serule 11-253
inherently suspect 1-147
illegal per se 11-207, 216

aid for family with
dependent children 111-19
nonpossession regulation 1-345
legitimate objectives 111-64

due process of law  1-97, 258, 264, 269
due process clause;
due process of law clause
1-169, 285, 303, I11-55; 193, 263, 288

due process 1-249, 326, 331
militia 11-109
civil remedies 11-175

permanent physical occupation  11-303
permanent injunction 1-173
scienter 11-175

the general interest

in crime control 111-136
predisposition 11-52
temptation of acrime 11-52

filed rate doctrine  11-287
grievance procedure 1-229
target corporation 11-200

imminent danger 1-293

prompt judicial review 1-315
lawmaker 1-293
motives of the legidlature  1-56
discretion of the national
legislature 1-45

exercise of legidative discretion  1-285

legislative punishment 1-293

cross examination  111-123, 130

transaction 11-273

transaction cost 11-207

exchange self-regulation 11-223
Sherman Act

11-207, 211, 222, 227, 249, 111-153

arbitrator 11-146

arbitration provision 11-146

appointment clause 11-127

stare decisis 111-32

NCAA 11-215

collective point 111-83

motive to conspire 11-237

conspiracy 11-276

conspireto monopolize  11-249

re-employment 1-179

penalty enhancement 111-96

broadcast coverage of
criminal trials 1-326
crimina statute criminal law  1-118
Indiana Dental
Association 11-292
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equal wages for equal work 1-153
homosexuals 1-173
like grade and quality 11-273
targeted
directed-mail solicitation of business
111-103
nominal damages 1-320
joint venture 11-207, 216
Cooperative Federalism 11-91
legitimate government
interests 111-55
searches incident
to lawful arrests 11-16
reasonable, not arbitrary 1-144
fair use

111-167, 199, 205, 231, 256, 274, 287

rule of reason 11-216, 222, 253, 292
reasonable possibility 11-257
reasonable belief 11-41
reasonable person 1-234
reasonable rates 11-211
reasonable basis -2
reasonable victims 1-234
just compensation 1-169, 285
reasonable scrutiny  111-27

rational relationship;
reasonable relationship 1-144; 269
equality of status 111-64
easement or servititude 1-281
Landmarks Preservation Law 11-300

euthanasia 111-53, 55
state law 1-111
governor 11-109
gubernatoria veto 11-109

state's chief law enforcement
officers 11-99
interstate commerce 11-227

Interstate Commerce

Commission 11-287
Interstate Commerce Act 11-287
annuity 11-149
annuity contract 11-149
age discrimination 1-185

primafacie case
of age discrimination 1-185
age verification 111-83
written constitution 1-36
cost justification 11-267, 273
cost difference 11-267
bal ancing approach 111-130
attachment 11-102
tender offer 11-163
physical evidence 111-119
effective price competition 11-276
procompetitive 11-216
relevant market 11-249

subcontractor
compensation clause 111-16
morality risk 11-149
capital punishment 11-116
Mirandawarning 11-76, 81
liberty and property

interests 1-273

free will 111-119
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admission 111-119
self-fulfillment 111-64
automatic liability 1-241
self-executing 11-96
voluntariness 11-30
voluntarily given statement;
voluntary statement 11-61
sexually explicit material 11-71
swest of the brow 111-215
administrative convenience 1-147
conduct 111-96
corroboration 111-119
work rule 11-292
affirmative defense  1-241, 246
tax-exempt 1-92
precedent 1-111
conflict-of-interest 1-293
informed consent  1-249
summary judgment 11-223
wholesale dealer 11-204
investor 11-181
investment risk-taking 11-149
speculator 11-181
revision 111-226
automobile exception 11-35
gay 111-83
private party 11-181
private property 1-281
private cause of action 11-181

private contract 1-276

verbal evidence 111-119
freedom of speech;

liberty of speech 1-108, 303

victims of an

accident or disaster 111-103

previous restraint 1-303

prior restraint 1-314, 320

injury in fact 1-73

findings 11-292

Mirandarights 11-61, 76

routine legal service 111-103

reguirement of

"injury in fact." 1-70

concrete injury 1-70

stereotype 1-147

assisted-suicide 111-53

assisted-suicide ban 111-55

Negotiated Rates Policy 11-288

list prices 11-204

taking 1-281

protected status 111-96

fixed return 11-149

fiduciary obligation 1-320

sexual orientation 111-83

sex discrimination 1-153, 229, 237
sex-based discrimination  111-2
gender-based distinction 11-8

sexual harassment 1-228, 237
underwriting of risk 11-149
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refuse to deal 11-230
solicitation restriction 111-103
in custody 11-61, 76
custodial interrogation 11-76, 81
( )
vicarious liability 1-241, 246
patently offensive 11-71
clear and
convincing evidence 1-249
patently unconstitutional on its
face 111-64
boycott(s) 11-223; 227
judge 11-127
congtitutionality of a
statute "on its face" 1-115
legal representation 111-103
equal protection of the law 1-258
controversies 1-62
direct infringement 111-167
direct injury
foundation of knowledge  11-8
association 1-83
undercover agent;
undercover dectective 11-81
preliminary injunction 1-173
preliminary merger
discussions 111-147
primary jurisdiction 1-36
( )
expressive conduct 1-354, 366

freedom of expression
1-314; 345; 366, 111-64
expression 111-243

expressive purpose 111-83
golden parachute agreement 11-163
involuntary servitude 1-258

trespass 11-2

unlawful search 111-119
unlawful search or seizure 111-130
noncommercial recording 111-256
nonprice vertical restraint 11-252

Free Exercise Clause,

Const. 1st Amend. 11-96
torts 1-281
insurance 11-149
claim forms 11-292

Guarantee Clause,

Const. IV, §4 11-91

protective sweep 11-41

offensive thought 111-96

contract clause 1-276

impairment of contract 1-298
contractual obligation;

obligation of contract 1-276; 298

contractual relationship 1-276

child pornography 11-52

declaratory judgment  1-118

declaratory relief 1-118

lawyer referral service 111-103

lawyer advertising 111-103

picketing 111-64

fighting words 111-96
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republican form of

government 1-122
government censorship 111-64
political act 1-36
political question 1-122, 137, 140
political question doctrine 1-134
fruit of poisonoustree 111-119
intrabrand
restraints on distribution 11-252
compatibility provisions 111-188
probable cause 111-119, 130
probable cause 11-8, 35, 41
the tests of viability 111-32
derivative works 111-226
court of appealsfor the
armed forces 11-127
court martial 11-116
vital interest 1-298
compelling substantial
governmental interest 11-96, 111-103
full disclosure of
materia information 11-175
gross negligence 11-139
materiality 111-147
important governmental
objective -8

essential postulates 11-99

reapportionment 1-130

felony 11-40

restraint of trade 111-157

contract in restraint of trade

or commerce 11-211, 215

restrained trade 11-204

limited power 1-36

abridge free speech 1-345

music market 111-287

flight 1-281

"case or controversy"

requirement 1-70
Private Pension

Benefits Protection Act 1-276

relation of ataxpayer to the federal

government 1-59
case and
controversy 1-73, 100, 103; 97
case or controversy 1-83, 92
case-and-controversy

doctrine 1-63
indivisualized suspicion 111-136
Bill of Attainder Clause 1-293
original and supreme will 1-37
agreement-in-principle 111-147
originality 111-298

Audio Home Recording Act,
AHRA 111-183
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disparate treatment; discrimination
1-237; 11-257, 262, 111-83
differentials 11-262
time-shifting 111-256

time-place-manner-based regulation

111-64
romantic paternalism 1-147
specific and

articulable facts 11-19, 41

privileges and immunities 1-258

Privileges or Immunities Clause 111-58

patient- identification 11-47

bona fide seniority system 1-185
bona fide occupational

qualification 1-185

secret negotiation 11-288

New York Stock Exchange 11-222

taxpayer 1-63

taxpayer standing 1-70

fiscal integrity -2

present interest of property 1-83

ambulance chasing 111-103

hot pursuit 11-2, 19

drinking and driving 11-8

factor other than sex 1-153

dtitude 1-281

cease and desist order  11-273

bigoted thought 111-96

motive 111-96

separate but equal 111-16

Commaodity Exchange Act 11-181

commercial speech 1-331, 111-103

proprietary brand 11-276

national guard 11-109

national defense and

military affairs 111-12

consgtitutionality of the

legidative act 1-100
validity of

Congressional legidation 1-100

congressional intent;
intent of Congress 1-293; 11-181

qualifications of Congress

members 1-134
Flag Protection Act 1-366
International Exhaustion 111-219

I nternational

Emergency Economic Power Act  11-102
executive committee  11-204
remedia nature of

the enforement clause 11-96
enforcement power 11-99

sting operation 11-52
conclusive discretion 1-36

political gerrymander 1-140

injunction 11-227, 276
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mandatory preference 1-144
compulsory retirement 1-185
mandamus 1-36
squeeze-out merger 11-163
robbery 11-40
disposition to
commit acriminal act 11-42
in predatory tactics 11-276
predatory pricing 11-237
aprimafacie case 11-276
presumed damages 1-338
the scope of thelicense  111-188
evidential hearing 1-273
exclusionary zoning
practices 1-83
abatement 1-303
ratification of atreaty 1-137
abrogation of atreaty 1-137
reasonable mind 11-292
cash tender offer 11-201
writ of certiorari 1-169, 173
Certiorari 11-249
first impression 111-243
first sale doctrine 111-219

terminate the pregnancy  1-193
right to terminate the
pregnancy 1-203

two laws conflict with each other  1-36

non-resident member 11-204

telephone directory 111-215
Commerce Clause, Const. Art. |,

§8,cl.3 11-91

grocery store chain 11-267
chain supermarket 111-153

Serial Copy Management System,

SCMG 111-183

by-laws 11-204

registration 111-12

least restrictive means 11-96

durationalresidency

requirements 111-58

a superior, paramount law 1-37

supreme law of the land 1-36

simple negligence 11-139

vindictiveness 11-86
discouraging effect, chilling

effect 1-315, 111-96
sex discrimination in

employment 1-233, 241, 245

Age Discrimination in

Employment Act 1-185
employment discrimination

1-229, 237

actual malice 1-338

conjure up 111-287

to grant habeas corpus 1-56

common law 11-139

acasein law or equity 1-100

mentally retarded 11-27

alternative 1-293

aternative benefits 11-292

vicarious infringement
111-167, 256

vicarious liability 111-261
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futures trading 11-181
suspicionless

searches or seizures 111-136
inadmissible 11-61, 76

obscene 1-71
remand 1-179; 11-249

short-swing profits ~ 11-200

procedural due process 1-273
« )

reasonable care 1-241, 246
bonafide good faith 11-262
good faith exception 111-130

an action for copyright
infringement 111-188
discretion |-288, 111-64
fraudulent conduct 11-181
interest at stake 1-288
standing to sue 1-70
administrative appeal 1-288
symbolic acts 111-83
symbolic speech 1-345

detached and

neutral magistrate 111-130
arrest 11-41

Spending Clause, Const. Art. |,
§8,c.1 11-91
group boycott 111-160
classaction 1-108, 11-169

employer liability
1-229, 234, 237, 241, 246
deferentia analysis 1-160
suspect classification -2
attempt to monopolize 11-249
tying;

111-157; 160
search 11-41

tying arrangements

¢ )

search warrant 11-8; 111-130
search and seizure 11-2, 16, 19, 35
injury 1-92
damages 11-169, 181

liberty of press; freedom of the
press 1-303; 11-227
amateurism 11-216
dangerous probability 11-249
blanket license 11-207
defamation cases 1-338
quasi-suspect classification 11-27
choice-of-law provision 11-146
contemporary legal context 11-181
standing 1-62, 73, 92, 97, 122, 169
rules of standing 1-83
illequal per se) 11-207
injunction 1-118, 303
consent searches 11-30
classified information 1-320
franchise agreement 11-252
economic freedom 111-153
remedial plan 1-160
compensation 1-281
canon of construction 11-136
database 111-215
frozen assets 11-102
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unconstitutional 1-36, 111-64

legislative act contrary to the

constitution is not law 1-36
underinclusiveness;

underinclusive 111-2; 19

¢ )

overreaching; overbroad 111-19; 96

electronic database 111-226

electronic surveillance  11-2, 47

electronically overheard

statements 11-47
electronic eavesdropping  11-47
computerized data 111-47

privilege of employment  1-185

predatory or
anticompetitive conduct 11-249
actua sellers 11-169
actual damages 1-320
actual purchasers 11-169

substantial
noninfringing use 111-256
substantive-due-process 111-55
substantial
government interests 111-64
substantial government
interest 1-354
C )

substantial similarity 111-205; 298
substantially related 11-8

areasonable time, place, or manner

restriction of expression 1-354
erosion of confidencein

the profession 111-103

incul patory

statement; incriminating statement
11-61; 76
exculpatory statement 11-61
adversary process  111-123
Habitual Criminal Act 11-86
Prison Motivational Boot
Camp 11-136
saving of welfare costs -2
welfare recipient 1-273
welfare benefits 111-58

racia discrimination 1-92, 179, 237
primafacie case of
racial discrimination 1-179

regulatory taking 11-300, 306

supervisory sexual harassment

1-241; 246

feeble-minded 11-27
emergency 1-298
Internet 11-71, 184
Virginia Military Institute 1-160
entrapment 11-52
induce commission of acrime 11-52

Pennsylvania Subsidence Act 11-306
contributory infringement

111-167, 256, 261, 274, 298

bank 11-139
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price fixing 111-160

price discrimination  11-267, 273, 276

price difference 11-262

discrimination in price 11-257

price control 1-269

price manipulation 11-181

abortion 1-193

abortion regulations 111-32
abortion right;

right to abortion 1-203; 111-32

reverse 1-140, 11-249

eminent domain 11-300, 303, 306

draft 11-12

credit report 1-338

power of taxation 1-45

power of taxation to be
concurrently exercised 1-45
( ) hostile environment

sexual harassment 1-228, 223, 246
hostile or abusive

work environment 1-237

digital audio recording device  111-183

temporarily disabled -2
potential life 1-193, 203
liberty to contract 1-264
compilation 111-215
compilation or collective work 111-226
compilations 111-298

right to counsel 11-61

remedy 1-298

advertising of casino gambling  1-331
standing to make that

challenge 1-315
right to travel 111-58
pension 1-276

textually demonstrable
constitutional commitment; textual

commitment 1-134
doctrine of constitutional

doubt 11-136

Amendment to Constitution 1-173

First Amendment
1-331, 345, 354, 366, |11-64

First Amendment's free speech
guarantee 111-103

Fourteenth Amendment
11-19, 30, 111-47, 64, 103

congressional enforement power under

U.S. Const. 14th Amend., §5 11-96
Fifth Amendment 1-281
Fourth Amendment 11-2, 19, 30, 40

combat 11-12
method of operation 111-243
manipulative act 11-163

monopoly 111-157

monopoly; monopolize
11-211, 230; 249
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monopolistic position 11-276
viability 1-193, 203
independent source 111-119, 123
independently owned store 11-267
monopolization 11-230
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The Constitution of the United States

of America

We the people of the United States,
in order to form a more perfect union,
establish justice, insure domestic
tranquility, provide for the common
defense, promote the general welfare,
and secure the blessings of liberty to
ourselves and our posterity, do ordain
and establish this Constitution for the
United States of America.

Article |

Section 1.

All  legidative powers herein
granted shall be vested in a Congress
of the United States, which shall
consist of a Senate and House of
Representatives.

Section 2.

The House of Representatives shall
be composed of members chosen
every second year by the people of the
severa states, and the electorsin each
state shall have the quadlifications
requisite for electors of the most
numerous branch of the state legis-
lature.

No person shall be a Representa
tive who shall not have attained to the
age of twenty five years, and been
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seven years a citizen of the United
States, and who shall not, when
dected, be an inhabitant of that state
in which he shall be chosen.

Representatives and direct taxes
shall be apportioned among the
several states which may be included
within this union, according to their
respective numbers, which shall be
determined by adding to the whole
number of free persons, including
those bound to service for a term of
years, and excluding Indians not
taxed, three fifths of al other
Persons. The actual Enumeration
shall be made within three years after
the first meeting of the Congress of
the United States, and within every
subsequent term of ten years, in such
manner as they shall by law direct.
The number of Representatives shall
not exceed one for every thirty
thousand, but each state shall have at
least one Representative; and until
such enumeration shall be made, the
state of New Hampshire shal be
entitled to chuse three, M assachusetts
eight, Rhode Island and Providence
Plantations one, Connecticut five,
New York six, New Jersey four,
Pennsylvania eight, Delaware one,
Maryland six, Virginia ten, North
Carolina five, South Carolina five,
and Georgiathree.

When vacancies happen in the
Representation from any state, the
executive authority thereof shall issue
writs of election to fill such

(New Hampshire)
(Massachusettes)
(Rhode Island)
(
(Connecticut)
(New York)
(New Jersey)
(Pennsylvania)
(Delaware)
(Maryland)
(Virginia)
(North Carolina)
(South Carolina)
(Georgia)
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vacancies.

The House of Representatives shall
choose their speaker and other
officers, and shall have the sole
power of impeachment.

Section 3.

The Senate of the United States
shall be composed of two Senators
from each state, chosen by the
legislature thereof, for six years; and
each Senator shall have one vote.

Immediately after they shall be
assembled in consequence of the first
election, they shall be divided as
equally as may be into three classes.
The seats of the Senators of the first
class shal be vacated a the
expiration of the second year, of the
second class at the expiration of the
fourth year, and the third class at the
expiration of the sixth year, so that
one third may be chosen every
second year; and if vacancies happen
by resignation, or otherwise, during
the recess of the legidlature of any
state, the executive thereof may make
temporary appointments until the
next meeting of the legislature, which
shall then fill such vacancies.

No person shall be a Senator who
shall not have attained to the age of
thirty years, and been nine years a
citizen of the United States and who
shall not, when €lected, be an inhabi-
tant of that state for which he shall be
chosen.

The Vice President of the United
States shall be President of the
Senate, but shall have no vote, unless
they be equally divided.
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The Senate shall choose their other
officers, and aso a President pro
tempore, in the absence of the Vice
President, or when he shall exercise
the office of President of the United
States.

The Senate shall have the sole
power to try all impeachments. When
sitting for that purpose, they shall be
on oath or affirmation. When the
President of the United Statesistried,
the Chief Justice shall preside: And
no person shall be convicted without
the concurrence of two thirds of the
members present.

Judgment in cases of impeachment
shall not extend further than to
removal from office, and disquali-
fication to hold and enjoy any office
of honor, trust or profit under the
United States: but the party convicted
shall nevertheless be liable and
subject to indictment, trial, judgment
and punishment, according to law.

Section 4.

The times, places and manner of
holding elections for Senators and
Representatives, shall be prescribed
in each state by the legidature
thereof; but the Congress may at any
time by law make or alter such
regulations, except as to the places of
choosing Senators.

The Congress shall assemble at
least once in every year, and such
meeting shall be on the first Monday
in December, unless they shall by law
appoint a different day.
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Section 5.

Each House shall be the judge of
the elections, returns and qualifica-
tions of its own members, and a
majority of each shal constitute a
guorum to do business; but a smaller
number may adjourn from day to day,
and may be authorized to compel the
attendance of absent members, in
such manner, and under such penalties
as each House may provide.

Each House may determine the
rules of its proceedings, punish its
members for disorderly behavior,
and, with the concurrence of two
thirds, expel amember.

Each House shall keep a journa of
its proceedings, and from time to
time publish the same, excepting
such parts as may in their judgment
require secrecy; and the yeas and
nays of the members of either House
on any question shall, at the desire of
one fifth of those present, be entered
on thejournal.

Neither House, during the session
of Congress, shall, without the con-
sent of the other, adjourn for more
than three days, nor to any other
place than that in which the two
Houses shall be sitting.

Section 6.

The Senators and Representatives
shall receive a compensation for their
services, to be ascertained by law,
and paid out of the treasury of the
United States. They shall in all cases,
except treason, felony and breach of
the peace, be privileged from arrest
during their attendance at the session
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of their respective Houses, and in
going to and returning from the same;
and for any speech or debate in either
House, they shall not be questioned
in any other place.

No Senator or Representative
shall, during the time for which he
was elected, be appointed to any civil
office under the authority of the
United States, which shall have been
created, or the emoluments whereof
shall have been increased during such
time: and no person holding any
office under the United States, shall
be a member of either House during
his continuance in office.

Section 7.

All bills for raising revenue shall
originate in the House of Represen-
tatives; but the Senate may propose
or concur with amendments as on
other Bills.

Every bill which shall have passed
the House of Representatives and the
Senate, shall, before it become a law,
be presented to the President of the
United States; if he approve he shall
sign it, but if not he shal return it,
with his objections to that House in
which it shall have originated, who
shall enter the objections at large on
their journal, and proceed to re-
consider it. If after such reconsi-
deration two thirds of that House
shall agree to pass the hill, it shall be
sent, together with the objec-
tions, to the other House, by which it
shall likewise be reconsidered, and if
approved by two thirds of that House,
it shall become a law. But in all such
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cases the votes of both Houses shall
be determined by yeas and nays, and
the names of the persons voting for
and against the bill shall be entered
on the journa of each House
respectively. If any bill shall not be
returned by the President within ten
days (Sundays excepted) after it shall
have been presented to him, the same
shall be alaw, in like manner asif he
had signed it, unless the Congress by
their adjournment prevent its return,
in which case it shall not be alaw.
Every order, resolution, or vote to
which the concurrence of the Senate
and House of Representatives may be
necessary (except on a question of
adjournment) shall be presented to
the President of the United States;
and before the same shall take effect,
shall be approved by him, or being
disapproved by him, shal be
repassed by two thirds of the Senate
and House of Representatives, accor-
ding to the rules and limitations
prescribed in the case of abill.

Section 8.

The Congress shall have power to
lay and collect taxes, duties, imposts
and excises, to pay the debts and
provide for the common defense and
general welfare of the United States;
but al duties, imposts and excises
shall be uniform throughout the
United States;

To borrow money on the credit of
the United States;

To regulate commerce with foreign
nations, and among the several states,
and with the Indian tribes;
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To establish a uniform rule of
naturalization, and uniform laws on
the subject of bankruptcies through-
hout the United States;

To coin money, regulate the value
thereof, and of foreign coin, and fix
the standard of weights and me-
asures;

To provide for the punishment of
counterfeiting the securities and
current coin of the United States;

To establish post offices and post
roads;

To promote the progress of science
and useful arts, by securing for
limited times to authors and inventors
the exclusive right to their respective
writings and discoveries;

To constitute tribunals inferior to
the Supreme Court;

To define and punish piracies and
felonies committed on the high seas,
and offenses against the law of
nations,

To declare war, grant letters of
marque and reprisal, and make rules
concerning captures on land and
water;

To raise and support armies, but no
appropriation of money to that use
shall be for a longer term than two
years;

To provide and maintain a navy;

To make rules for the government
and regulation of the land and naval
forces,

To provide for caling forth the
militia to execute the laws of the
union, suppress insurrections and
repel invasions;

To provide for organizing, arming,
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and disciplining, the militia, and for
governing such part of them as may
be employed in the service of the
United States, reserving to the states
respectively, the appointment of the
officers, and the authority of training
the militia according to the discipline
prescribed by Congress;

To exercise exclusive legiglation in
al cases whatsoever, over such
District (not exceeding ten miles
square) as may, by cession of
particular states, and the acceptance
of Congress, become the seat of the
government of the United States, and
to exercise like authority over all
places purchased by the consent of
the legidature of the state in which
the same shall be, for the erection of
forts, magazines, arsenas, dockyards,
and other needful buildings; --And

To make al laws which shall be
necessary and proper for carrying
into execution the foregoing powers,
and al other powers vested by this
Constitution in the government of the
United States, or in any department
or officer thereof.

Section 9.

The migration or importation of
such persons as any of the states now
existing shall think proper to admit,
shall not be prohibited by the
Congress prior to the year one
thousand eight hundred and eight, but
atax or duty may be imposed on such
importation, not exceeding ten dollars
for each person.

The privilege of the writ of habeas
corpus shall not be suspended, unless



318

when in cases of rebellion or invasion
the public safety may requireit.

No bill of attainder or ex post facto
Law shall be passed.

No capitation, or other direct, tax
shall be laid, unless in proportion to
the census or enumeration herein
before directed to be taken.

No tax or duty shall be laid on
articles exported from any state.

No preference shall be given by
any regulation of commerce or
revenue to the ports of one state over
those of another: nor shall vessels
bound to, or from, one state, be
obliged to enter, clear or pay dutiesin
another.

No money shall be drawn from the
treasury, but in consequence of
appropriations made by law; and a
regular statement and account of
receipts and expenditures of all
public money shall be published from
time to time.

No title of nobility shall be granted
by the United States: and no person
holding any office of profit or trust
under them, shal, without the
consent of the Congress, accept of
any present, emolument, office, or
title, of any kind whatever, from any
king, prince, or foreign state.

Section 10.

No state shall enter into any treaty,
dliance, or confederation; grant
letters of marque and reprisal; coin
money; emit bills of credit; make
anything but gold and silver coin a
tender in payment of debts; pass any
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bill of attainder, ex post facto law, or
law impairing the obligation of
contracts, or grant any title of
nobility.

No state shall, without the consent
of the Congress, lay any imposts or
duties on imports or exports, except
what may be absolutely necessary for
executing it's inspection laws:. and the
net produce of al duties and imposts,
lad by any state on imports or
exports, shall be for the use of the
treasury of the United States; and all
such laws shall be subject to the
revision and control of the Congress.

No state shall, without the consent
of Congress, lay any duty of tonnage,
keep troops, or ships of war in time
of peace, enter into any agreement or
compact with another state, or with a
foreign power, or engage in war,
unless actualy invaded, or in such
imminent danger as will not admit of
delay.

Article Il

Section 1.

The executive power shall be
vested in a President of the United
States of America. He shall hold his
office during the term of four years,
and, together with the Vice President,
chosen for the same term, be elected,
asfollows:

Each state shall appoint, in such
manner as the Legislature thereof
may direct, a number of electors,
equa to the whole number of
Senators and Representatives to
which the State may be entitled in the
Congress: but no Senator or
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Representative, or person holding an
office of trust or profit under the
United States, shall be appointed an
elector.

The electors shall meet in their
respective states, and vote by ballot
for two persons, of whom one at |east
shall not be an inhabitant of the same
state with themselves. And they shall
make a list of al the persons voted
for, and of the number of votes for
each; which list they shall sign and
certify, and transmit sealed to the seat
of the government of the United
States, directed to the President of the
Senate. The President of the Senate
shall, in the presence of the Senate
and House of Representatives, open
all the certificates, and the votes shall
then be counted. The person having
the greatest number of votes shall be
the President, if such number be a
majority of the whole number of
electors appointed; and if there be
more than one who have such
majority, and have an equal number
of votes, then the House of
Representatives shall immediately
choose by ballot one of them for
President; and if no person have a
majority, then from the five highest
on the list the said House shall in like
manner choose the President. But in
choosing the President, the votes
shall be taken by States, the represen-
tation from each state having one
vote; A quorum for this purpose shall
consist of a member or members
from two thirds of the states, and a
majority of all the states shall be
necessary to a choice. In every case,
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after the choice of the President, the
person having the greatest number of
votes of the electors shall be the Vice
President. But if there should remain
two or more who have equal votes,
the Senate shall choose from them by
ballot the Vice President.

The Congress may determine the
time of choosing the electors, and the
day on which they shall give their
votes; which day shall be the same
throughout the United Stetes.

No person except a natural born

citizen, or a citizen of the United
States, at the time of the adoption of
this Constitution, shall be eligible to
the office of President; neither shall
any person be eligible to that office
who shall not have attained to the age
of thirty five years, and been fourteen
Years a resident within the United
States.
In case of the remova of the
President from office, or of his death,
resignation, or inability to discharge
the powers and duties of the said
office, the same shall devolve on the
Vice President, and the Congress may
by law provide for the case of
removal, death, resignation or
inability, both of the President and
Vice President, declaring what officer
shall then act as President, and such
officer shall act accordingly, until the
disability be removed, or a President
shall be elected.

The President shall, at stated times,
receive for his services, a compensa-
tion, which shall neither be increased
nor diminished during the period for
which he shall have been elected, and
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he shall not receive within that period
any other emolument from the United
States, or any of them.

Before he enter on the execution of
his office, he shall take the following
oath or affirmation:--"I do solemnly
swear (or affirm) that | will faithfully
execute the office of President of the
United States, and will to the best of
my ability, preserve, protect and
defend the Constitution of the United
States."

Section 2.

The President shall be commander
in chief of the Army and Navy of the
United States, and of the militia of
the several states, when called into
the actual service of the United
States; he may require the opinion, in
writing, of the principal officer in
each of the executive departments,
upon any subject relating to the
duties of their respective offices, and
he shall have power to grant reprieves
and pardons for offenses against the
United States, except in cases of
impeachment.

He shall have power, by and with
the advice and consent of the Senate,
to make treaties, provided two thirds
of the Senators present concur; and
he shall nominate, and by and with
the advice and consent of the Senate,
shall appoint ambassadors, other
public ministers and consuls, judges
of the Supreme Court, and all other
officers of the United States, whose
appointments are not herein otherwise
provided for, and which shall be
established by law: but the Congress
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may by law vest the appointment of
such inferior officers, as they think
proper, in the President alone, in the
courts of law, or in the heads of
departments.

The President shall have power to
fill up all vacancies that may happen
during the recess of the Senate, by
granting commissions which shall
expire at the end of their next session.

Section 3.

He shall from time to time give to
the Congress information of the state
of the union, and recommend to their
consideration such measures as he
shall judge necessary and expedient;
he may, on extraordinary occasions,
convene both Houses, or either of
them, and in case of disagreement
between them, with respect to the
time of adjournment, he may adjourn
them to such time as he shall think
proper; he shall receive ambassadors
and other public ministers; he shall
take care that the laws be faithfully
executed, and shall commission all
the officers of the United States.

Section 4.

The President, Vice President and
al civil officers of the United States,
shall be removed from office on
impeachment for, and conviction of,
treason, bribery, or other high crimes
and misdemeanors.

Article 1l

Section 1.

The judicial power of the United
States, shal be vested in one
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Supreme Court, and in such inferior
courts as the Congress may from time
to time ordain and establish. The
judges, both of the supreme and
inferior courts, shall hold their offices
during good behaviour, and shall, at
stated times, receive for their
services, a compensation, which shall
not be diminished during their
continuance in office.

Section 2.

The judicia power shall extend to
al cases, in law and equity, arising
under this Constitution, the laws of
the United States, and treaties made,
or which shall be made, under their
authority;--to all cases affecting am-
bassadors, other public ministers and
consuls;--to al cases of admiralty and
maritime jurisdiction;--to controver-
sies to which the United States shall
be a party;--to controversies between
two or more sates;--between a sate
and citizens of another state;--between
citizens of different sates;--between
citizens of the same state claiming
lands under grants of different states,
and between a state, or the citizens
thereof, and foreign states, citizens or
subjects.

In all cases affecting ambassadors,
other public ministers and consuls,
and those in which a state shall be
party, the Supreme Court shall have
original jurisdiction. In al the other
cases before mentioned, the Supreme
Court shall have appellate jurisdic-
tion, both as to law and fact, with
such exceptions, and under such
regulations as the Congress shall
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make.

The trial of all crimes, except in
cases of impeachment, shall be by
jury; and such trial shall be held in
the state where the said crimes shall
have been committed; but when not
committed within any state, the trial
shall be at such place or places as the
Congress may by law have directed.

Section 3.

Treason against the United States,
shall consist only in levying war
against them, or in adhering to their
enemies, giving them ad and
comfort. No person shall be
convicted of treason unless on the
testimony of two witnesses to the
same overt act, or on confession in
open court.

The Congress shall have power to
declare the punishment of treason,
but no attainder of treason shall work
corruption of blood, or forfeiture
except during the life of the person
attainted.

Article IV

Section 1.

Full faith and credit shall be given
in each state to the public acts,
records, and judicial proceedings of
every other state. And the Congress
may by general laws prescribe the
manner in which such acts, records,
and proceedings shall be proved, and
the effect thereof.

Section 2.

The citizens of each state shall be
entitted to al privileges and
immunities of citizens in the several
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states.

A person charged in any state with
treason, felony, or other crime, who
shall flee from justice, and be found
in another state, shall on demand of
the executive authority of the state
from which he fled, be delivered up,
to be removed to the state having
jurisdiction of the crime.

No person held to service or labor
in one state, under the laws thereof,
escaping into another, shall, in conse-
gquence of any law or regulation
therein, be discharged from such
service or labor, but shal be
delivered up on claim of the party to
whom such service or labor may be
due.

Section 3.

New states may be admitted by the
Congress into this union; but no new
states shall be formed or erected
within the jurisdiction of any other
state; nor any state be formed by the
junction of two or more states, or
parts of states, without the consent of
the legislatures of the states
concerned as well as of the Congress.

The Congress shall have power to
dispose of and make all needful rules
and regulations respecting the terri-
tory or other property belonging to
the United States; and nothing in this
Constitution shall be so construed as
to prejudice any claims of the United
States, or of any particular state.

Section 4.
The United States shall guarantee
to every dtate in this union a
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republican form of government, and
shall protect each of them against
invasion; and on application of the
legislature, or of the executive (when
the legislature cannot be convened)
against domestic violence.

Article V

The Congress, whenever two
thirds of both houses shall deem it
necessary, shall propose amendments
to this Constitution, or, on the
application of the legidlatures of two
thirds of the several states, shall call a
convention for proposing amend-
ments, which, in either case, shall be
valid to all intents and purposes, as
part of this Constitution, when
ratified by the legidatures of three
fourths of the several states, or by
conventions in three fourths thereof,
as the one or the other mode of
ratification may be proposed by the
Congress, provided that no
amendment which may be made prior
to the year one thousand eight
hundred and eight shal in any
manner affect the first and fourth
clauses in the ninth section of the first
article; and that no state, without its
consent, shall be deprived of its equal
suffrage in the Senate.

Article VI

All debts contracted and engage-
ments entered into, before the
adoption of this Constitution, shall be
as valid against the United States
under this Congtitution, as under the
Confederation.

This Constitution, and the laws of
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the United States which shal be
made in pursuance thereof; and all
treaties made, or which shall be
made, under the authority of the
United States, shall be the supreme
law of the land; and the judges in
every state shall be bound thereby,
anything in the Constitution or laws
of any State to the contrary
notwithstanding.

The Senators and Representatives
before mentioned, and the members
of the severa state legidlatures, and
al executive and judicia officers,
both of the United States and of the
severa states, shall be bound by oath
or affirmation, to support this
Condtitution; but no religious test
shal ever be required as a
qualification to any office or public
trust under the United States.

Article VII

The ratification of the conventions
of nine states, shall be sufficient for
the establishment of this Consgtitution
between the states so ratifying the
same.

Amendments to the
Constitution of the United
States

Amendment | (1791)

Congress shall make no law res-
pecting an establishment of religion,
or prohibiting the free exercise
thereof; or abridging the freedom of
speech, or of the press; or the right of
the people peaceably to assemble,
and to petition the government for a

1791.12.15
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redress of grievances.

Amendment Il (1791)

A well regulated militia, being
necessary to the security of a free
state, the right of the people to keep
and bear arms, shall not be infringed.

Amendment Il (1791)

No soldier shall, in time of peace
be quartered in any house, without
the consent of the owner, nor in time
of war, but in a manner to be
prescribed by law.

Amendment IV (1791)

The right of the people to be
secure in their persons, houses,
papers, and effects, against unrea-
sonable searches and seizures, shall
not be violated, and no warrants shall
issue, but upon probable cause,
supported by oath or affirmation, and
particularly describing the place to be
searched, and the persons or things to
be seized.

Amendment V (1791)

No person shall be held to answer
for a capital, or otherwise infamous
crime, unless on a presentment or
indictment of a grand jury, except in
cases arising in the land or naval
forces, or in the militia, when in
actual servicein time of war or public

1791.12.15

1791.12.15

1791.12.15

1791.12.15
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danger; nor shall any person be
subject for the same offense to be
twice put in jeopardy of life or limb;
nor shall be compelled in any
crimina case to be a witness against
himself, nor be deprived of life,
liberty, or property, without due
process of law; nor shall private
property be taken for public use,
without just compensation.

Amendment VI (1791)

In al criminal prosecutions, the
accused shall enjoy the right to a
speedy and public trial, by an
impartial jury of the state and district
wherein the crime shall have been
committed, which district shall have
been previously ascertained by law,
and to be informed of the nature and
cause of the accusation; to be
confronted with the witnesses against
him; to have compulsory process for
obtaining witnesses in his favor, and
to have the assistance of counsel for
his defense.

Amendment VII (1791)

In suits at common law, where the
value in controversy shall exceed
twenty dollars, the right of trial by
jury shall be preserved, and no fact
tried by a jury, shal be otherwise
reexamined in any court of the
United States, than according to the
rules of the common law.

Amendment VIII (1791)
Excessive bail shall not be re-
quired, nor excessive fines imposed,

1791.12.15

1791.12.15

1791.12.15
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nor cruel and unusua punishments
inflicted.

Amendment IX (1791)

The enumeration in the Constitu-
tion, of certain rights, shall not be
construed to deny or disparage others
retained by the people.

Amendment X (1791)

The powers not delegated to the
United States by the Constitution, nor
prohibited by it to the states, are
reserved to the states respectively, or
to the people.

Amendment Xl (1798)

The judicial power of the United
States shall not be construed to
extend to any suit in law or equity,
commenced or prosecuted against
one of the United States by citizens
of another state, or by citizens or
subjects of any foreign state.

Amendment XII (1804)

The €electors shall meet in their
respective states and vote by ballot
for President and Vice-President, one
of whom, at least, shall not be an
inhabitant of the same state with
themselves; they shall name in their
ballots the person voted for as
President, and in distinct ballots the
person voted for as Vice-President,
and they shall make distinct lists of

1791.12.15

1791.12.15

1795.2.7

1804.6.15
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all persons voted for as President, and
of al persons voted for as Vice
President, and of the number of votes
for each, which lists they shall sign
and certify, and transmit sealed to the
seat of the government of the United
States, directed to the President of the
Senate; --The President of the Senate
shall, in the presence of the Senate
and House of Representatives, open
all the certificates and the votes shall
then be counted;--the person having
the greatest number of votes for
President, shall be the President, if
such number be a maority of the
whole number of electors appointed;
and if no person have such majority,
then from the persons having the
highest numbers not exceeding three
on the list of those voted for as
President, the House of Representa-
tives shal choose immediately, by
ballot, the President. But in choosing
the President, the votes shall be taken
by sates, the representation from
each state having one vote; a quorum
for this purpose shall consist of a
member or members from two-thirds
of the states, and a mgjority of all the
states shall be necessary to a choice.
And if the House of Representatives
shal not choose a President
whenever the right of choice shall
devolve upon them, before the fourth
day of March next following, then the
Vice- President shall act as President,
as in the case of the death or other
constitutional  disability of the
President. The person having the
greatest number of votes as
Vice-President, shall be the Vice-
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President, if such number be a
majority of the whole number of
electors appointed, and if no person
have a mgjority, then from the two
highest numbers on the list, the
Senate shall choose the Vice-
President; a quorum for the purpose
shal consist of two- thirds of the
whole number of Senators, and a
majority of the whole number shall
be necessary to a choice. But no
person constitutionally ineligible to
the office of President shall be
eligible to that of Vice-President of
the United States.

Amendment XIII (1865)

Section 1.

Neither davery nor involuntary
servitude, except as a punishment for
crime whereof the party shal have
been duly convicted, shall exist
within the United States, or any place
subject to their jurisdiction.

Section 2.

Congress shall have power to
enforce this article by appropriate
legidlation.

Amendment XIV (1868)

Section 1.

All persons born or naturalized in
the United States, and subject to the
jurisdiction thereof, are citizens of
the United States and of the state
wherein they reside. No state shal
make or enforce any law which shall
abridge the privileges or immunities

1868.7.9

1865.12.6
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of citizens of the United States; nor
shall any state deprive any person of
life, liberty, or property, without due
process of law; nor deny to any
person within its jurisdiction the
equal protection of the laws.

Section 2.

Representatives shall be apportion-
ed among the several states according
to their respective numbers, counting
the whole number of persons in each
state, excluding Indians not taxed.
But when the right to vote at any
election for the choice of electors for
President and Vice President of the
United States, Representatives in
Congress, the executive and judicial
officers of a state, or the members of
the legidature thereof, is denied to
any of the male inhabitants of such
state, being twenty- one years of age,
and citizens of the United States, or
in any way abridged, except for
participation in rebellion, or other
crime, the basis of representation
therein shal be reduced in the
proportion which the number of such
male citizens shall bear to the whole
number of male citizens twenty-one
years of age in such state.

Section 3.

No person shall be a Senator or
Representative in  Congress, or
elector of President and Vice
President, or hold any office, civil or
military, under the United States, or
under any state, who, having
previousy taken an oath, as a
member of Congress, or as an officer
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of the United States, or as a member
of any dstate legidature, or as an
executive or judicial officer of any
state, to support the Constitution of
the United States, shall have engaged
in insurrection or rebellion against
the same, or given aid or comfort to
the enemies thereof. But Congress
may by a vote of two-thirds of each
House, remove such disability.

Section 4.

The validity of the public debt of
the United States, authorized by law,
including debts incurred for payment
of pensions and bounties for services
in suppressing insurrection or
rebellion, shall not be questioned. But
neither the United States nor any
state shall assume or pay any debt or
obligation incurred in aid of insur-
rection or rebellion against the United
States, or any claim for the loss or
emancipation of any slave; but all
such debts, obligations and claims
shall be held illegal and void.

Section 5.

The Congress shall have power to
enforce, by appropriate legidation,
the provisions of this article.

Amendment XV (1870)

Section 1.

The right of citizens of the United
States to vote shall not be denied or
abridged by the United States or by
any state on account of race, color, or
previous condition of servitude.

1870.2.3
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Section 2.

The Congress shall have power to
enforce this article by appropriate
legislation.

Amendment XVI (1913)

The Congress shall have power to
lay and collect taxes on incomes,
from whatever source derived,
without apportionment among the
severa states, and without regard to
any census of enumeration.

Amendment XVII (1913)

Section 1.

The Senate of the United States
shall be composed of two Senators
from each state, elected by the people
thereof, for six years, and each
Senator shall have one vote. The
electors in each state shall have the
qualifications requisite for electors of
the most numerous branch of the
state legidlatures.

Section 2.

When vacancies happen in the
representation of any state in the
Senate, the executive authority of
such state shall issue writs of election
to fill such vacancies: Provided, that
the legidature of any state may
empower the executive thereof to
make temporary appointments until
the people fill the vacancies by
election as the legislature may direct.

Section 3.

This amendment shall not be so
construed as to affect the election or
term of any Senator chosen before it

1913.2.3

1913.4.8
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becomes valid as part of the Consti-
tution.

Amendment XVIII (1919)

Section 1.

After one year from the ratification
of this article the manufacture, sale,
or transportation of intoxicating
liquors within, the importation
thereof into, or the exportation
thereof from the United States and all
territory subject to the jurisdiction
thereof for beverage purposes is
hereby prohibited.

Section 2.

The Congress and the severd
states shall have concurrent power to
enforce this article by appropriate
legislation.

Section 3.

This article shall be inoperative
unlessit shall have been ratified as an
amendment to the Constitution by the
legislatures of the several states, as
provided in the Constitution, within
seven years from the date of the
submission hereof to the states by the
Congress.

Amendment XIX (1920)

Section 1.

The right of citizens of the United
States to vote shall not be denied or
abridged by the United States or by
any state on account of sex.

1919.1.16

1920.8.18
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Section 2.

Congress shall have power to
enforce this article by appropriate
legislation.

Amendment XX (1933)

Section 1.

The terms of the President and
Vice President shall end at noon on
the 20th day of January, and the
terms of Senators and Represen-
tatives at noon on the 3d day of
January, of the years in which such
terms would have ended if this article
had not been ratified; and the terms
of their successors shall then begin.

Section 2.

The Congress shall assemble at
least once in every year, and such
meeting shall begin at noon on the 3d
day of January, unless they shall by
law appoint a different day.

Section 3.

If, a the time fixed for the
beginning of the term of the
President, the President elect shall
have died, the Vice President elect
shall become President. |f a President
shall not have been chosen before the
time fixed for the beginning of his
term, or if the President elect shall
have failed to qualify, then the Vice
President elect shall act as President
until a President shall have qualified;
and the Congress may by law provide
for the case wherein neither a
President elect nor a Vice President
elect shal have qualified, declaring

1933.1.23
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who shall then act as President, or the
manner in which one who is to act
shall be selected, and such person
shall act accordingly until a President
or Vice President shal have
qualified.

Section 4.

The Congress may by law provide
for the case of the death of any of the
persons from whom the House of
Representatives may choose a
President whenever the right of
choice shall have devolved upon
them, and for the case of the death of
any of the persons from whom the
Senate may choose a Vice President
whenever the right of choice shall
have devolved upon them.

Section 5.

Sections 1 and 2 shall take effect
on the 15th day of October following
the ratification of this article.

Section 6.

This article shall be inoperative
unlessit shall have been ratified as an
amendment to the Constitution by the
legislatures of three-fourths of the
several states within seven years from
the date of its submission.

Amendment XXI (1933)

Section 1.

The eighteenth article of amend-
ment to the Congtitution of the
United Statesis hereby repealed.

1933.12.5
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Section 2.

The transportation or importation
into any state, territory, or possession
of the United States for delivery or
use therein of intoxicating liquors, in
violation of the laws thereof, is
hereby prohibited.

Section 3.

This article shall be inoperative
unlessit shall have been ratified as an
amendment to the Constitution by
conventions in the severa states, as
provided in the Constitution, within
seven years from the date of the
submission hereof to the states by the
Congress.

Amendment XXII (1951)

Section 1.

No person shall be elected to the
office of the President more than
twice, and no person who has held
the office of President, or acted as
President, for more than two years of
a term to which some other person
was elected President shall be elected
to the office of the President more
than once. But this article shall not
apply to any person holding the office
of President when this article was
proposed by the Congress, and shall
not prevent any person who may be
holding the office of President, or
acting as President, during the term
within which this article becomes
operative from holding the office of
President or acting as President
during the remainder of such term.

1951.2.27
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Section 2.

This article shall be inoperative
unless it shall have been ratified as an
amendment to the Constitution by the
legislatures of three-fourths of the
severa states within seven years from
the date of its submission to the states
by the Congress.

Amendment XXIII (1961)

Section 1.

The District constituting the seat of
government of the United States shall
appoint in such manner as the
Congress may direct:

A number of electors of President
and Vice President equal to the whole
number of Senators and Representa-
tives in Congress to which the
District would be entitled if it were a
state, but in no event more than the
least populous state; they shall be in
addition to those appointed by the
states, but they shall be considered,
for the purposes of the election of
President and Vice President, to be
electors appointed by a state; and
they shall meet in the District and
perform such duties as provided by
the twelfth article of amendment.

Section 2.

The Congress shall have power to
enforce this article by appropriate
legidlation.

Amendment XXIV (1964)

Section 1.

The right of citizens of the United
States to vote in any primary or other
election for Presdent or Vice
President, for electors for President or

1961.3.29

1964.1.23
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Vice President, or for Senator or
Representative in Congress, shall not
be denied or abridged by the United
States or any state by reason of
failure to pay any poll tax or other
tax.

Section 2.

The Congress shall have power to
enforce this article by appropriate
legislation.

Amendment XXV (1967)

Section 1.

In case of the removal of the
President from office or of his death
or resignation, the Vice President
shall become President.

Section 2.

Whenever there is avacancy in the
office of the Vice President, the
President shal nominate a Vice
President who shall take office upon
confirmation by a majority vote of
both Houses of Congress.

Section 3.

Whenever the President transmits
to the President pro tempore of the
Senate and the Speaker of the House
of Representatives his written
declaration that he is unable to
discharge the powers and duties of
his office, and until he transmits to
them a written declaration to the
contrary, such powers and duties
shal be discharged by the Vice
President as Acting President.

1967.2.10
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Section 4.

Whenever the Vice President and a
majority of either the principa
officers of the executive departments
or of such other body as Congress
may by law provide, transmit to the
President pro tempore of the Senate
and the Speaker of the House of
Representatives their written declara-
tion that the President is unable to
discharge the powers and duties of
his office, the Vice President shall
immediately assume the powers and
duties of the office as Acting
President.

Thereafter, when the President
transmits to the President pro
tempore of the Senate and the
Speaker of the House of Repre-
sentatives his written declaration that
no inability exists, he shall resume
the powers and duties of his office
unless the Vice President and a
majority of either the principal
officers of the executive department
or of such other body as Congress
may by law provide, transmit within
four days to the President pro
tempore of the Senate and the
Speaker of the House of Repre-
sentatives their written declaration
that the President is unable to
discharge the powers and duties of
his office. Thereupon Congress shall
decide the issue, assembling within
forty-eight hours for that purpose if
not in session. If the Congress, within
twenty-one days after receipt of the
latter written declaration, or, if
Congress is not in session, within
twenty-one days after Congress is



344

required to assemble, determines by
two-thirds vote of both Houses that
the President is unable to discharge
the powers and duties of his office,
the Vice President shall continue to
discharge the same as Acting
President; otherwise, the President
shall resume the powers and duties of
his office.

Amendment XXVI (1971)

Section 1.

The right of citizens of the United
States, who are 18 years of age or
older, to vote, shal not be denied or
abridged by the United States or any
state on account of age.

Section 2.

The Congress shall have the power
to enforce this article by appropriate
legidation.

Amendment XXVII (1992)

No law varying the compensation
for the services of the Senators and
Representatives shall take effect until
an election of Representatives shall
have intervened.

1971.7.1

1789.9.25

1992.5.7
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