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14. Campbell v. Acuff-Rose Music

510 U.S. 569 (1994)

The first factor in a fair use enquiry is "the purpose and character of
the use, including whether such use is of a commercial nature or is for
nonprofit educational purposes.”..... The central purpose of this
investigation is to see...... whether the new work merely "supersede[s]
the objects" of the original creation,......or instead adds something new,
with a further purpose or different character, altering the first with new
expression, meaning, or message; it asks, in other words, whether and
to what extent the new work is "transformative." ...... the goa of
copyright, to promote science and the arts, is generaly furthered by the
creation of transformative works. Such works thus lie at the heart of the
fair use doctrine's guarantee of breathing space within the confines of
copyright, and the more transformative the new work, the less will be
the significance of other factors, like commercialism, that may weigh
against afinding of fair use.
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The third factor asks whether "the amount and substantiality of the
portion used in relation to the copyrighted work as a whole,"...... this
factor calls for thought not only about the quantity of the materials
used, but about their quality and importance, too...... Parody presents a
difficult case. Parody's humor, or in any event its comment, necessarily
springs from recognizable alusion to its object through distorted
imitation. Its art lies in the tension between a known origina and its
parodic twin. When parody takes aim at a particular original work, the
parody must be able to "conjure up" at least enough of that original to
make the object of its critical wit recognizable...... What makes for
this recognition is quotation of the origina's most distinctive or
memorable features, which the parodist can be sure the audience will
know. Once enough has been taken to assure identification, how much
more is reasonable will depend, say, on the extent to which the song's
overriding purpose and character is to parody the origina or, in
contrast, the likelihood that the parody may serve as a market substitute
for the original. But using some characteristic features cannot be
avoided.
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The fourth fair use factor is "the effect of the use upon the potential
market for or value of the copyrighted work."...... It requires courts to
consider not only the extent of market harm caused by the particular
actions of the alleged infringer, but also "whether unrestricted and
widespread conduct of the sort engaged in by the defendant ...... would
result in a substantially adverse impact on the potential market” for the

origina...... The enquiry "must take account not only of harm to the
original, but also of harm to the market for derivative works."
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