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12. Religious Technology Center

et al. v. Netcom On-Lineet al.
907 F. Supp. 1361 (1995)

BBS BBS
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(Liability for participation in the infringement will be established where
the defendant, "with knowledge of the infringing activity, induces,
causes or materially contributes to the infringing conduct of
another."......[1]t is beyond the ability of a BBS operator to quickly and
fairly determine when a use is not infringement where thereis at least a
colorable claim of fair use. Where a BBS operator cannot reasonably
verify a clam of infringement, either because of a possible fair use
defense, the lack of copyright notices on the copies, or the copyright
holder's failure to provide the necessary documentation to show that
there is a likely infringement, the operator's lack of knowledge will be
found reasonable and there will be no liability for contributory
infringement for allowing the continued distribution of the works on its
system.)
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(A defendant is liable for vicarious liability for the actions of a primary
infringer where the defendant (1) has the right and ability to control the
infringer's acts and (2) receives a direct financial benefit from the
infringement. Unlike contributory infringement, knowledge is not an

element of vicarious liability.)
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! Deutsch v. Arnold, 98 F.2d 686, 688 (2d Cir. 1938).
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2 Boz Scaggs Music v. KND Corp, 491 F. Supp. 908, 913 (D. Conn. 1980); Realsongs v.
Gulf Broadcasting Corp., 824 F. Supp. 89, 92 (M.D.a.1993).
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4 Sega v. Accolade, 977 F. 2d at 1526-27.
° Bride Publications, Inc. v. Vien, 827 F.Supp. 629, 633-34 (S.D. Cal. 1993)

Religious Technology Center v. Wollersheim, 796 F. 2d 1076, 1078-79 (9" Cir. 1986), cert.
Denied, 479 U.S. 1103, 107 S. Ct. 1336, 94 L .Ed.2d 187 (1987).
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