204

5. Playboy v. George Frena

839 F. Supp. 1552 (1993)

1. 1976

(The Copyright Act of 1976 gives copyright owners control over most,
if not all, activities of conceivable commercia value. The ...... owner
of acopyright ...... has the exclusive rights to do and to authorize any of
the following: (1) to reproduce the copyrighted work in copies ...... : (2)
to prepare derivative works based upon the copyrighted work; (3) to
distribute copies ...... of the copyrighted work to the public ...... and
(4) in the case of ... pictoria ...... works ...... to display the
copyrighted work publicly ...... Engaging in or authorizing any of
these categories without the copyright owner's permission violates the
exclusive rights of the copyright owner and constitutes infringement of
the copyright.)

([11n order for there to be copyright infringement, the display must be
public. A "public display” is a display "at a place open to the public
or ... where a substantial number of persons outside of a normal circle
of family and its social acquaintenances is gathered.” A place is "open
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to the public" in this sense even if access is limited to paying
customers.)

(Intent to infringe is not needed to find copyright infringement. Intent
or knowledge is not an element of infringement, and thus even an
innocent infringer is liable for infringement; rather, innocence is
significant to a trial court when it fixes statutory damages, which is a
remedy equitable in nature.)

fair use public display substantial similarity
Schlesinger
Doc.
No. S-3, filed July 26, 1993
Playboy
Enterprises Inc. PEI Lanham
Frena
George Frena PAYTBOY (R)
Frena PEI 600018
Doc. No. $-1, PLAYMATE(R)
filed July 26, 1993 721987
Frena 1125(a) 15U.S.C. § 1125(a)

C




206

Frena
Techs Warehouse
BBS

directories

PEI

Frena
PEI

56
3
de
4
minimis non curat lex
! 56(c)  Fed.R.Civ.P.56(c)
2 Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
Clark v. Coats & Clark, Inc., 929 F.2d 604 (11th Cir.1991).

3 Key West Harbor v. City of Key West, 987 F.2d 723, 726 (11th Cir.1993).

4 Spence v. Zimmerman, 873 F.2d 256, 257 (11th Cir.1989).


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1986132677
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1991067750
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1993070218&ReferencePosition=726
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1989064884&ReferencePosition=257

(1) 207

> 3
4
Frena
8 PEI
PEI
6
prima facie
evidence
Frena
! PEI
PEI
Frena
Frena

Brown v. City of Clewiston, 848 F.2d 1534, 1540 n. 12 (11th Cir.1988).

Augusta Iron and Steel Works v. Employers Insurance of Wausau, 835 F.2d 855, 856
(11th Cir.1988).

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48, 106 S.Ct. 2505, 2510, 91
L.Ed.2d 202 (1986).

Feist Publications, Inc. v. Rura Tel. Serv. Co., 499 U.S. 340, 111 S.Ct. 1282, 113
L.Ed.2d 358 (1991) Southern Bell Tel. & Tel. v. Assoc. Telephone Directory
Publishers, 756 F.2d 801, 810 (11th Cir.1985).


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1988083126&ReferencePosition=1540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1988083126&ReferencePosition=1540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1987160841&ReferencePosition=856
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1987160841&ReferencePosition=856
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1986132674&ReferencePosition=2510
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1986132674&ReferencePosition=2510
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1991060551
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1991060551
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1985112993&ReferencePosition=810
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1985112993&ReferencePosition=810

208

Frena Frena
PEI PEI 106(5)
display rights
Frena
substantial similarity *° 12
Frena
PEI
PEI
Frena
106 17 U.S.C. § 106
public display
usurpation
1 PEI 106(3)
PEI
Frena 13
° Howard v. Sterchi, 974 F.2d 1272 (11th Cir.1992).
10 529 574~578

11

(11th Cir.1990).

12 101 17U.SC. § 101

Cable/lHome Communication Corp. v. Network Productions, Inc., 902 F.2d 829, 843

3 Thomas v. Pansy Ellen Products, 672 F.Supp. 237, 240 (W.D.North Carolina 1987)

650 F.Supp. 653 (D.Kan.1986)

Ackee Music, Inc. v. Williams,


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1992168633
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1990080288&ReferencePosition=843
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1990080288&ReferencePosition=843
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1987127167&ReferencePosition=240
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1987006077
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1987006077

(1) 209

Frena
fairuse
15
2
4

16

(1)

17

18

Frena

Frena

19

Frena

(2
factual
works

14

Cable/Home Communications Corp., 902 F.2d at 843

Pacific & Southern Co. v. Duncan, 744 F.2d 1490, 1494 (11th Cir.1984)

471 U.S. 1004, 105 S.Ct. 1867, 85 L.Ed.2d 161 (1985)

Harper & Row, Publishers, Inc., 471 U.S. at 562, 105 S.Ct. at 2231

Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 451, 104 S.Ct. 774, 793, 78

L.Ed.2d 574 (1984)

(5th Cir.1980).

19

Triangle Publications, Inc. v. Knight-Ridder Newspapers, Inc., 626 F.2d 1171, 1175

Pacific & Southern Co. v. Duncan, 572 F.Supp. 1186 (N.D.Ga.1983)

, 744 F.2d 1490 (11th Cir.1984) 471 U.S. 1004, 105
S.Ct. 1867, 85 L.Ed.2d 161 (1985).


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1990080288&ReferencePosition=843
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1984147144&ReferencePosition=1494
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985217761
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985217761
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1985125844&ReferencePosition=2231
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1984103021&ReferencePosition=793
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1984103021&ReferencePosition=793
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1980118171&ReferencePosition=1175
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1980118171&ReferencePosition=1175
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1983147235
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1984147144
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985217761
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985217761

210

fiction fantasy

20

Frena

3) PEI

Frena

21

innocence
Frena

(4)

2 In New Era Publications Intern., ApS v. Carol Publishing Group, 904 F.2d 152 (2d

Cir.) 498 U.S. 921, 111 S.Ct. 297, 112 L .Ed.2d 251 (1990)
?l Roy Export Co. Establishment of Vaduz, Liechtenstein, Black, Inc. v. Columbia
Broadcasting Sys., Inc., 503 F.Supp. 1137, 1145 (S.D.N.Y.1980)

Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 56 (2d Cir.)

298 U.S.
669, 56 S.Ct. 835, 80 L.Ed. 1392 (1936).


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1990085819
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1990085819
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1990133686
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1980151135&ReferencePosition=1145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1980151135&ReferencePosition=1145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1936130043&ReferencePosition=56
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1936202546
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1936202546

(1 211

Frena

Frena
Frena

23

24

PEI

22

Frena

22
23

24

497~508
256~258 363~364
1028~103
1602~1609



212

82 () 121 *

26

% 82 08 25
160 121

210 216 235  (58.12.26)
( )



(111 213

% (82) () 390
158 94 81 07



