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1. A& M Recordsv. Napster

239 F.3d 1004 (2001)

1.

Napster

Napster

(a majority of Napster users use the service to download and upload
copyrighted music. ...... by doing that, it constitutes--the uses constitute
direct infringement of plaintiffs musical compositions, recordings......
[P]laintiffs have shown that Napster users infringe at least two of the
copyright holders exclusive rights. the rights of reproduction; and
distribution. Napster users who upload file names to the search index
for others to copy violate plaintiffs distribution rights. Napster users
who download files containing copyrighted music violate plaintiffs
reproduction rights.)

(Direct economic benefit is not required to demonstrate a commercial
use. Rather, repeated and exploitative copying of copyrighted works,
even if the copies are not offered for sale, may constitute a commercial
use. In the record before us, commercial use is demonstrated by a
showing that repeated and exploitative unauthorized copies of
copyrighted works were made to save the expense of purchasing
authorized copies.)
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CD CD
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(sampling remains a commercial use even if some users eventualy
purchase the music [T]he free downloads provided by the record
companies consist of thirty-to-sixty second samples or are full songs
programmed to "time out," that is, exist only for a short time on the
downloader's computer. In comparison, Napster users download a full,
free and permanent copy of the recording JE]ven if the type of
sampling supposedly done on Napster were a non-commercial use, a
substantial likelihood that it would adversely affect the potential market
for their copy-righted works if it became widespread The record
supports that: (1) the more music that sampling users download, the
less likely they are to eventually purchase the recordings on audio CD;
and (2) even if the audio CD market is not harmed, Napster has adverse
effects on the developing digital download market [S]ampling does
not constitute afair use.)
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(Traditionally, "one who, with knowledge of the infringing activity,
induces, causes or materially contributes to the infringing conduct of
another, may be held liable as a ‘contributory' infringer." Put
differently, liability existsif the defendant engages in "personal conduct
that encourages or assists the infringement.” [l1]f a computer system
operator learns of specific infringing material available on his system
and fails to purge such material from the system, the operator knows of
and contributes to direct infringement. Conversely, absent any specific
information which identifies infringing activity, a computer system
operator cannot be liable for contributory infringement merely because
the structure of the system alows for the exchange of copyrighted
material.)

5. Napster

(Napster retains the right to control access to its system To escape
imposition of vicarious liability, the reserved right to police must be
exercised to its fullest extent. Turning a blind eye to detectable acts of
infringement for the sake of profit givesriseto liability.)

fair use direct infringement contributory
infringement vicarious infringement
Beezer
MPEG-3
MP3 ripping
1987 Moving Picture MP3
Experts Group CD

MP3
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MusicShare MP3 MP3
! Napster http://www.Napster.com
2 United States v. Mohrbacher, 182 F.3d 1041, 1048 (9th Cir.1999) Robin

Williams, Jargon, An Informal Dictionary of Computer Terms 170-71 (1993)



(1) 169

Napster
Servers MP3

Napster
MP3

library
Napster
collective directory

Napster
MP3
Napster
Napster
search index
Napster

MusicShare

Napster

Napster MP

Napster

MP3
Napster
MP3
Napster
MP3
MP3
Napster
MP3
MP3
Napster
3 Napster
MP3
MP3

Brookfield Communications, Inc. v. West Coast

Entm't Corp., 174 F.3d 1036, 1044 (9th Cir.1999)



170

NusicShare

CD
MP3

A&M
The United
States District Court for the North
District of California

Napster
2000 7 26
Napster
preliminary injunction
Napster

. Napster
direct in-
fringement
. Napster fair
use
. Napster

(contributory infringement)

. Napster

(vicarious infringement)

. Napster

Audio
Home Recording Act

. Napster

Digital Millennium
Act

4 A & M Records, Inc. v. Napster, Inc., 114 F.Supp.2d 896 (N.D.Cal.2000)
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Napster

Prudential Real Estate Affiliates, Inc. v. PPR Redlty, Inc., 204 F.3d 867, 874 (Sth
Cir.2000) (1) acombination of probable success on the merits
and the possibility of irreparable harm; or (2) that serious questions are raised and the
balance of hardshipstipsin its favor

Religious Tech. Ctr. v. Netcom On-Line Communication
Servs,, Inc., 907 F.Supp. 1361, 1371 (N.D.Cal.1995)
Napster
Napster
106 501(a) Baxter v. MCA, Inc., 812 F.2d
421, 423 (9th Cir.1987) S.O.S, Inc. v. Payday, Inc., 886 F.2d 1081, 1085 n. 3 (Sth
Cir.1989)
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Napster
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Napster
Napster
Napster
8
& Napster
107 Atari Games Corp. v. Nintendo, 975 F.2d 832,

837 (Fed.Cir.1992) Dr. Seuss Enters. v. Penguin Books USA, 924 F.Supp. 1559, 1562
(S.D.Cal.1996) 109 F.3d 1394 (9th Cir.1997); Religious Tech. Ctr. v. Netcom On-Line
Communication Servs., 923 F.Supp. 1231, 1242 n. 12 (1995) H.R. Rep. 102-836
n.3 William F. Patry, Copyright Law & Practice, 725, 725 n.27 (1994)

o Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579, 114 S.Ct. 1164,
127 L.Ed.2d 500 (1994)

10 Infinity Broadcast Corp. v. Kirkwood, 150 F.3d 104, 108 (2d
Cir.1998) UMG Recordings, Inc.

v. MP3.com, Inc., 92 F.Supp.2d 349, 351 (SD.N.Y.) cD MP3
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Worldwide Church of God v. Philadelphia Church of God, 227 F.3d
1110, 1118 (9th Cir.2000)
American Geophysical Union v. Texaco, Inc., 60 F.3d
913, 922 (2d Cir.1994)

Sega Enters. Ltd. v. MAPHIA, 857 F.Supp. 679, 687 (N.D.Cal.1994)

Worldwide Church, 227 F.3d at 1118 Hustler Magazine, Inc. v. Moral Mgjority,
Inc., 796 F.2d 1148, 1155 (9th Cir.1986)
Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 449-50, 104 S.Ct. 774, 78
L.Ed.2d 574 (1984)

Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 566- 67, 105 S.Ct. 2218,
85 L.Ed.2d 588 (1985) Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 449-50,
104 S.Ct. 774, 78 L.Ed.2d 574 (1984) Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569,
579, 114 S.Ct. 1164, 127 L.Ed.2d 500 (1994)
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16 L.A. Times v. Free Republic, 54 U.SP.Q.2d 1453, 1469-71

(C.D.Cal.2000)
UMG Recordings, 92 F.Supp.2d at
352
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Sony  Diamond
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B CD
Napster
v Campbell, 510 U.S. at 591 n. 21, 114 S.Ct. 1164
Leva
L.A. Times, 54 U.S.P.Q.2d at 1471-72
CD

18 Recording Indus. Assn of Am. v. Diamond Multimedia Sys., Inc., 180

F.3d 1072, 1079 (9th Cir.1999)  Sony, 464 U.S. at 423, 104 S.Ct. 774
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contributory' infringer Sean Parker
IP
20
Napster
Napster 12,000
Napster
Napster
21
Napster
A.
9 Recording Indus. Assn of Am. v. Diamond Multimedia Sys., Inc., 180
F.3d 1072, 1079 (9th Cir.1999)  Sony, 464 U.S. at 423, 104 S.Ct. 774

2 Gershwin Publ'g Corp. v. Columbia Artists Mgmt., Inc., 443 F.2d

1159, 1162 (2d Cir.1971) Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 264 (Sth
Cir.1996) Matthew Bender & Co. v. West Publ'g Co., 158 F.3d 693, 706 (2d Cir.1998)

A Cable/Home Communication Corp. v. Network Prods., Inc., 902 F.2d 829, 845 &
846 n. 29 (11th Cir.1990) Religious Tech. Ctr. v. Netcom On-Line Communication Servs.,
Inc., 907 F.Supp. 1361, 1373-74 (N.D.Cal.1995)
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(therequisite level of knowledge)

Napster

z Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 449-50, 104

S.Ct. 774, 78 L.Ed.2d 574 (1984)
= Universal City Studios, Inc. v. Sony Corp.,
480 F.Supp. 429, 459 (C.D.Cal.1979)

Internet Service Provider Liability for Subscriber Copyright Infringement, Enterprise
Liability, and the First Amendment, 88 Geo. L.J. 1833, 1874 & 1893 n.210 (2000)

SONY

% Cubby, Inc. v. CompuServe, Inc., 776 F.Supp. 135, 141 (S.D.N.Y.1991)
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% Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 264 (9th Cir.1996)
Gershwin, 443 F.2d at 1162) Polygram Int'l Publ'g, Inc. v. Nevada/TIG, Inc., 855
F.Supp. 1314, 1325-26 (D.Mass.1994)
% Fonovisa, 76 F.3d at 262 Cherry Auction
Netcom, 907 F.Supp. at 1375- 76
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z Fonovisa, 76 F.3d at 261 Cherry Auction

Shapiro, Bernstein & Co. v. H.L. Green
Co., 316 F.2d 304 (2d Cir.1963)

% Fonovisa, 76 F.3d at 262-63
Polygram, 855 F.Supp. at 1328-29
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Recording Indus. Assn of Am. v. Diamond Multimedia Sys., Inc.,

180 F.3d 1072, 1078 (9th Cir.1999)
512
S. Rep. 105-190, at 40 (1998)

Melville B. Nimmer & David Nimmer, Nimmer on Copyright:
Congressional  Committee Reports on the Digita Millennium Copyright Act and
Concurrent Amendments (2000); see also Charles S. Wright, Actual Versus Legal Control:
Reading Vicarious Liability for Copyright Infringement Into the Digita Millennium
Copyright Act of 1998, 75 Wash. L.Rev. 1005, 1028-31 (July 2000)
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