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15. Wisconsin v. Mitchell

508 U.S. 476 (1993)

(Traditionally, sentencing judges have considered a wide variety of
factors in addition to evidence bearing on guilt in determining what
sentence to impose on a convicted defendant. The defendant's motive
for committing the offense is one important factor.)

(The First Amendment, moreover, does not prohibit the evidentiary use
of speech to establish the elements of a crime or to prove motive or
intent. Evidence of a defendant's previous declarations or statements is
commonly admitted in crimina trials subject to evidentiary rules
dealing with relevancy, reliability, and the like.)

(We must conjure up a vision of a Wisconsin citizen suppressing his
unpopular bigoted opinions for fear that, if he later commits an offense
covered by the statute, these opinions will be offered at trial to
establish that he selected his victim on account of the victim's protected
status, thus qualifying him for penalty-enhancement.)
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penalty enhancement protected status
chilling effect fighting words overbroad
bigoted thought conduct motive
offensive thought
Rehnquist, C.J.
aggravated battery
intentionally selected his victim
on account of the victim's race
penalty enhance- 939.05 and 940.19(1m) (1989-
ment 1990)
940.19(1m) and
939.50(3)(e)

939.645
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offensive thought

R.A.V. v. St. Paul, 505 U.S.

377 (1992)
R.A. V.,
overbroad supra, at 381; New York v. Ferber,
458 U.S. 747, 769 , n. 24 (1982);
protected status Terminiello v. Chicago, 337 U.S. 1,
4 (1949) Terminiello

chilling
effect
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United States v. O'Brien,
391 U.S. 367, 376 (1968); accord,
RA. V, 505 U.S a 385-386;
Spence v. Washington, 418 U.S.
405, 409 (1974) (per curiam); Cox
v. Louisiana, 379 U.S. 536, 555
(1965)

expressive conduct Roberts
v. United States Jaycees, 468 U.S.
609, 628 (1984)

NAACP v. Claiborne
Hardware Co., 458 U.S. 886, 916
(1982)

1W. LeFave & A. Scott,
Substantive Criminal Law 3.6(b), p.
324 (1986)

Tison
v. Arizona, 481 U.S. 137, 156
(1987)
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Ariz.
Rev.Stat. Ann. 13-703(F)(5) (1989);
Fla. Stat. 921.141(5)(f) (Supp. 1992);
Miss. Code Ann. 99-19-101(5)(f)
(Supp. 1992); N.C. Gen. Stat. 15A-
2000(e)(6) (1992); Wyo. Stat. 6-2-
102(h)(vi) (Supp. 1992)

Dawson v. Delaware, [508 U.S. 476,
486] 503 U.S. 159 (1992)
Dawson

Barclay v. Florida, 463 U.S. 939
(1983)

Dawson
Barclay

Barclay

Rummel v. Estelle, 445 U.S.
263, 274 (1980); Gore v. United
States, 357 U.S. 386, 393 (1958)

Roberts v. United
States Jaycees, supra, at 628;
Hishon v. King & Spalding, 467
U.S. 69, 78 (1984); Runyon v.
McCrary, 427 U.S. 160, 176
(1976) Title VII, of the Civil
Rights Act of 1964
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Hishon
Title VII

R.A.V. v. St. Paul
Title VIl 18 U.S.C. 242 and 42
U.S.C. 1981 and 1982

a
permissible content-neutral regulation
of conduct

R.A.V.
fighting words
(the rule
against content-based discrimination)

R.A.V.

speech
message

Blackstone
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Haupt

(Wis. Stat. 941.01 (1989-1990)) Haupt

Price Waterhouse v. Hopkins, 490
U.S. 228, 251 -252 (1989)

Haupt v. United States, 330
U.S. 631 (1947)

Haupt



