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21. Dirks v. S.E.C.
463 U.S. 646(1983)
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(Two elements for establishing a violation of § 10(b) and Rule
10b-5 by corporate insiders are the existence of a relationship
affording access to inside information intended to be available only
for a corporate purpose, and the unfairness of allowing a corporate
insider to take advantage of that information by trading without
disclosure. A duty to disclose or abstain does not arise from the mere
possession of nonpublic market information. Such a duty arises
rather from the existence of a fiduciary relationship. Chiarella v.
United States, 445 U. S. 222. There must also be "manipulation or
deception" to bring a breach of fiduciary duty in connection with a
securities transaction within the ambit of Rule 10b-5. Thus, an
insider is liable under the Rule for inside trading only where he fails

to disclose material nonpublic information before trading on it, and
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thus makes secret profits. )
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( Unlike insiders who have independent fiduciary duties to both the
corporation and its shareholders, the typical tippee has no such
relationships. There must be a breach of the insider's fiduciary duty
before the tippee inherits the duty to disclose or abstain. )
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( The SEC's position that a tippee who knowingly receives
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nonpublic material information from an insider invariably has a
fiduciary duty to disclose before trading rests on the

erroneous theory that the antifraud provisions require equal
information among all traders. A duty to disclose arises from
the relationship between parties, and not merely from one's
ability to acquire information because of his position in the
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( A tippee, however, is not always free to trade on inside
information. His duty to disclose or abstain is derivative from that
of the insider's duty. Tippees must assume an insider's duty to the
shareholders not because they receive inside information, but
rather because it has been made available to them improperly.
Thus, a tippee assumes a fiduciary duty to the shareholders of a
corporation not to trade on material nonpublic information only
when the insider has breached his fiduciary duty to the
shareholders by disclosing the information to the tippee and the
tippee knows or should know that there has been a breach. )
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(In determining whether a tippee is under an obligation to
disclose or abstain, it is necessary to determine whether the
insider's "tip" constituted a breach of the insider's fiduciary duty.
Whether disclosure is a breach of duty depends in large part on the
personal benefit the insider receives as a result of the disclosure.
Absent an improper purpose, there is no breach of duty to
stockholders. And absent a breach by the insider, there is no
derivative breach. )
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( Under the inside-trading and tipping rules set forth above,

petitioner had no duty to abstain from use of the inside information

that he obtained, and thus there was no actionable violation by him.

He had no preexisting fiduciary duty to the insurance company's

shareholders. Moreover, the insurance company's employees, as
insiders, did not violate their duty to the company’s shareholders by

providing information to petitioner.

In the absence of a breach of

duty to shareholders by the insiders, there was no derivative breach

by petitioner. )
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