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1. Police and Criminal
Evidence Act 1984) E CodeE) 7.13
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2. PACE B Code B) 6.7
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3= ra

trial)
pre-trial)

1963 V.
Brady

U. S. Attorney's Manual) 9-5.0001
fair trial)

(Freedom of Information Act FOIA)
Right to know)



18 1

3 (
(exemptions)
Kexclusions)12 5US.C.8552
5 U S.C.552(b)
(exemptions)

treat the records as not subject to
the requirements of this section)

13

i) 5 U.S.C.§552(b) ; 5 U.S. C. §552(c)

BU. S 8552 (c) (1)Whenever arequest ismade which involves access to records described
23



4

(It is only in the last
50-plus years that discovery has emerged as a basic
component of the criminal adjudicative process)i °

(@arraignment)

12 O @ B
move to suppress evidence)

in subsection (b) (7) (A) and (A) the investigation or proceeding involves a possible
violation of criminal law Jand (B) there is a reason to believe that (i) the subject
of the investigation or proceeding is not aware of its tendency »and (ii) disclosure
of the existence of the records could reasonably be expected to interfere with
enforcement proceedings the agency may during only such times as that circumstances
treat the records as not subject to the requirement of this section.

https://foia.state. gov/Learn/FOIA. aspx( 2016/2/27) :Congress provided
special protection in the FOIA for three narrow categories of law enforcement and
national security records. The provisions protecting those records are known as
“éxclusions””. The first exclusion protects the existence of an ongoing criminal
law enforcement investigation when the subject of the investigation is unaware that
it is pending and disclosure could reasonably be expected to interfere with
enforcement proceedings.

Ronald Jay Allen, Willian J. Stuntz, Joseph L. Hoffmann, Debra A. Livingston & Andrew D. Leipold, Comprehensive
Crjminal Procedure, 1120(2011) ; WayneR. Lafave et al.

Criminal Procedure, 20.1, at 953(5th ed. 2009).
24
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16
16
7
(Indictment and Information) 8
(Joinder of offenses
or defendants) 9
(Arrest Warrant or Summons on an
Indictment or Information) 10
(Arraignment) 11 (Pleas) 12 1
(Notice of an alibi) 13
(Joint Trial of Separate Cases) 14
(Relief from
Prejudicial Joinders) 16
(Discovery and Inspection)

(pretrial discovery)17

“At the arraignment or as soon as afterward as practicable, the defendant may, in
order to have an opportunity to move to suppress evidence under Rule 12(b)(3)(C),
request notice of the government’ s intent to use (in its evidence-in-chief at trial)

any evidence that the defendant may be entitled to discover under Rule 16.7~

11 afave et al., supra note 4, at 952.
25



Wayne R. Lafave

18(Discovery provisions do not take
effect prior to the filing of charges in the court having
trial jurisdiction over the offense charged. Thus, for
felony cases, those provisions are not available during
the course of preliminary proceedings in the magistrate
court, such as the preliminary hearing and the bail
hearing.) °

19*
(
( : )26
“trial by

surprise””

'Id. at 959.
Jd. at 960.

7rf. at 960.
26



21

16

22

23 16 (@)

Brady v. Maryland
Brady Rule242 Brady

2id.  at960.

2d. at 959.

13d. at 959-960.

ZBrady v. Maryland, 373 U.S. 83(1963)(uPrior to the trial, petitioner's counsel had requested the
prosecution to allow him to examine Boblit's extrajudicial statements. Several of those statements
were shown to him, but one dated July 9, 1958, in which Boblit admitted the actual homicide, was
withheld by the prosecution, and did not come to petitioner's notice until after he had been tried,

convicted, and sentenced, and after his conviction had been affinned. >
27



Brady Boblit

Brady
Boblit
Bmdy Boblit
1958 7 9 (
Boblit
Brady

(Prior to the trial, petitioner’s counsel had requested
the prosecution to allow him to examine Boblit's
extrajudicial statements. Several of those statements
were shown to him, but one dated July 9, 1958, in which
Boblit admitted the actual homicide, was withheld by the
prosecution, and did not come to petitioner's notice until

after he had been tried, convicted, and sentenced, and
28



after his conviction had been affirmed.)

We now hold that the suppression by the
prosecution of evidence favorable to an accused upon
request violates due process where the evidence is
material either to guilt or to punishment, irrespective of
the good faith or bad faith of the prosecution. )

(materiality to the
outcome of the case)

25Id. (uThe question remains whether petitioner was denied a constitutional right when the Court of
Appeals restricted liis new trial to the question of punishinent. In justification of that ruling, the Court
of Appeals stated:

"There is considerable doubt as to how much good Boblit's undisclosed confession would have done
Brady if it had been before the jury. It clearly implicated Brady as being the one who wanted to
strangle the victim, Brooks. BoblJit, according to this statement, also favored killing liim, but he wanted
to do it by shooting. We dannot put ourseWes in the place of the jui*y and assume what their views
would have been as to whether it did or did not matter whether it was Brady's hands or Boblifs hands
that twisted the shirt about the victim's neck. . . . [I]t would be 'too dogmatic' for us to say that the jury
would not have attached any significance to this evidence in considering the punishment of the
defendant 5;c/>>"NMot without some doubt, we conclude that the withholding of this particular
confession of Boblit's was prejudicial to the defendant Brady. . . . 'n'The appellants sole claim of
prejudice goes to the punishment imposed. If Boblits withheld confession had been before the jwyf
nothing in it could have reduced the appellant Brady's offense below murder in thefirst degree. We
therefore see no occasion to retry that issue." 226 Md. at 429 430, 174 A.2d at 171/5

29



“Iin time for its effective

use at trial”>)26

Brady
Rule

Giglio v.United States

United States v.Agurs
(materiality)
United States V. Bagley 27
(materiality)

(Exculpatory and impeachment evidence is material to a
finding of guilt—and thus the Constitution requires
disclosure—when there is a reasonable probability that
effective use ofthe evidence will result in an acquittal .)

2L_afave et. al, supra note ], at 974.

2lUnited States v. Bagley, 475 U.S. 667, 676 (1985).
30



16

28

5. Jencks Act : 18 U.S.C A.3500(a) Jencks Act

)
29 3500(a):

“In any criminal
prosecution brought by the United States, no statement or
report in the possession of the United States which was
made by a Government witness or prospective
Government witness (other than the defendant) shall be
the subject of subpena, discovery, or inspection until said
witness has testified on direct examination in the trial of
the case.””

6. U.S.Attorney's Manual) 9-5.0001

28 _afave et. al, supra note 1, at 959.

2d. at 962.
31



9-5.0001A
(the policy set forth here
Is intended to promote regularity in disclosure practices) >

(The policy
IS intended to ensure timely disclosure of an appropriate
scope of exculpatory and impeachment information so as
to ensure that trials are fair.) A
(This policy is not a
substitute for researching the legal issues that may arise in
an individual case Additionally)

fair trial)

302

JBee U. S. Attorney's Manual9-5.0001 (last visited Feb. 27, 2016) (“'Constitutional obligation to
ensure a fair trial and disclose material exculpatory and impeachment evidence. Government
disclosure of material exculpatory and impeachment evidence is part of the constitutional guarantee
to a fair trial. Brady v. Maryland, 373 u.s. 83, 87 (1963); Giglio v. United States, 405 U.S. 150, 154
(1972). The law requires the disclosure of exculpatoi® and impeachment evidence when such
evidence is material to guilt or punishment. Brady, 373 U.S. at 87; Giglio, 405 U.S. at 154. Because
they are Constitutional obligations, Brady and Giglio evidence must be disclosed regardless of
whether the defendant makes a request for exculpatory or impeachment evidence. Kyles v. Whitley,
514 U.S. 419, 432-33 (1995). Neither the Constitution nor this policy, however, creates a general
discovery right for trial preparation or plea negotiations. U.S. v. Ruiz, 536 U.S. 622, 629 (2002);

We v. Bwwey 429 U.S. 545, 559 (] 977).”)
32



D (Timing of disclosure)

“Due process
requires that disclosure of exculpatory and impeachment
evidence material to guilt or innocence be made in
sufficient time to permit the defendant to make effective

use of that information at trial.>~
“In most cases, the

disclosures required by the Constitution and this policy
will be made in advance oftrial .’

1= Garcia v.Germany Lamy v.Beigium Lietzow
v.Germany
2016

2. Directive
2012/13/E U 7

11

33



2014 7 2

3. 147

(- m)

1. case law)

33

GarciaA lva Lietzow
Schéps Mooren

Garcia
Alva 1993 4 7
3L ; Lietzow 1992 2 6
Haftbefehl)
1992 2 7 R ; Schéep s
1993 3 11
1993 3

ECHR, Garcia Alva v. Germany” Judgment of 13 February 2001, Appl. no. 23541/94, para. 11-13.
ECHR, Lietzow v. Germany, Judgment of 13 February 2001, Appl. no. 24479/94, para. 9-11.



2002 7
2002 8 7
Lamy

1983

36
Albrechtas

2002

2 6

2005

25

GB.

1993 9 14 3B ;Mooren
25
34
1983 2 18
2 22
33 1
A
1995
GB.( 2002
2005 5
5 25 2002
2005 5

37 Albrechtas

ECHR, Schops v. Germany, Judgment of 13 February 2001, Appl. no. 25116/94, prar. 9-15.
j4 ECHR, Mooren v. Germany, Judgment of 13 December 2007, Appl. no. 11364/03, para. 10-13.
ECHR, Lamy v. Belgium, Judgment o f30 March 1989, Appl. no. 10444/83, para. 9-11.

36

25 28 31

¥ ECHR, Albrechtas v. Lithuania, Judgment of 19 January 2016, Appl. no. 1886/06, para.

7-20, 79.



33

33
2. THE TREATY ON THE
FUNCTIONING OF THE EUROPEAN UNION) 288
3
38

7 1

Where a person is arrested and detained at any stage of
the criminal proceedings, Member States shall ensure
that documents related to the specific case in the
possession of the competent authorities which are
essential to challenging effectively, in accordan/ce with
national law,the lawfulness of the arrest or detention, are
made available to arrested persons or to their lawyers.

available 8

A directive shall be binding, as to the result to be achieved, upon each Member State to which it is

addressed, but shall leave to the national authorities the choice of form and methods.
36



39

3. 147 1
33 1

147 2 1

147 2 2

access to certain materials may be refused if such access may lead to a serious threat to the life
or the fundamental rights of another person or if such refusal is strictly necessary to safeguard an
important public interest, such as in cases where access could prejudice an ongoing investigation or

seriously harm the national security of the Member State in which the criminal proceedings are
instituted.
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(http://www. judicial, gov. tw/rights/rts2. asp)
101 101 1

105 3 2
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33 1

Herbert L .Packer The two Models ofthe Criminal Process, 113 U .Penn.L .Rev.

1(1964))
1. Crime Control Model) — inquisitorial system)
Due Process Model)— adversarial system):
V.
2.
3.
'f f pstice is,and always has

been an inquisitorial one at investigative stage (even the grandjury) is an

inquisitorial body,®McNeil v, Wisconsin, U.S. Tl S. ct. 204, 115 L. Ed. 2d 158



(1991))

245
325 729
18 1 2
rightto
information)
(
1. 16
fair trial)
(defence)
2 8
(procedural due process) (substantive

due process)
(urisdiction)

(right to be heard) right to be



13

22

noticed)

fairness)

16

(fundamental right)

fundamental

384



1.
(
653
)
access to the case file)
2.
(right to counsel)
23 (balancingcompeting
interests) J principle ofproportionality) ’
158 4



Under Article 5(4) aperson detained
pre-trial must have access to a procedure meeting essential guarantees of a fair trial,
including equality of arms, which requires that ‘information which is essential for
the assessment of the lawfulness of a personas detention should be made available
in an appropriate manner to the suspect’s lawyer. (Garcia Alva v. Germany App.
no 23541/94 (Judgment of 13 February 2001), paragraph 42  ( Even if there is a
legitimate reason for restricting access to the case file (see para. 9 above), this cannot
be pursued at the expense of substantial restrictions on the rights of defence.
( Doclmal v._Poland App. no 31622/07 (Judgment of 18 September 2012), paragraph
87).

Article 6 violations are assessed by the ECtHR after conclusion of the criminal
proceedings, so there is no Article 6 case-law concerning access to the case file at the
pre-trial stage in isolation. However, in its case-law regarding Article 5(4) ECHR,
the ECtHR appears to state a general view in acknowledging 4he need for
criminal investigations to be conducted efficiently*which may imply that part of
the information collected during them is to be kept secret in order to prevent
suspects from tampering with evidence and undermining the course of iusticeJ-

2.

(iinformation which

is essential for the assessment of the lawfulness of a person’s detention)



(made

23

available in an appropriate manner to the suspect’s lawyer)

33 1
93 1 95
93 2
101 2 3
25 28 31 32 36 2
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( 690

democracy
juristocracy ( 732

John Roberts

vested with the authority to interpret the law; we possess neither the

expertise nor the prerogative to make policyjudgments.)



strict scrutiny)

intermediate scrutiny) rational

basis review)

intermediate scrutiny)

702 (

orrfer to overcome e fwtemiW ate

scrutiny test, it must be shown that the law orpolicy being challenged dirthers an

important government interest in a way that is substantially related to that

interest.)

(
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(

816) (

(fair trial)

+

(due process)

5 14

)

access to court)

( 9 3 4 )
( ar )
( M 1
( 14 2
Principle of Equality of Arms)
( 47
() C X a7
(adversarial procedure; principle of contradictory)
( ar )
(
(speedy trial)( 14 3 3

assisted by a lawyer)
( M 3 4 )



(fair balance)

(ECHR cases:

Bulut v. Austria of 22nd
February 1996; Foucher v. ( )

France of 18th March 1997 (reasonable opportunity to present case)
Platakou v. Greece of 1lth

January 2001; Bobek .
Poland of 17th July 2007)

(without any substantial disadvantage of a party visa-vis the other party)



P

! (The possibility to make known the elements on which his claim is based)

(The possibility to know and discuss any claim, evidence or document
presented to the judge)



ECHR cases:
Borgers v. Belgium

of 30th October 1991;

Makhfi v. France
of 19th October 2004

(

(the way arguments, documents, elements and evidence are presented
before the court)

- (the characteristics of the procedures before the court)

f () the way}

- the status)



(It is not possible to ensure a perfect equality)

(not all inequalities breach the principle of the Equality of Arms)
(ECHR case: Ankerl v. Switzland of 23rdOctober 2006)

(Different procedural rules considering the nature of the party may be
accepted)
(ECHR case: Guigue and SGEN-CFDT v. France of 6thJanuary 2004)

C )

(defendants should be allowed to access their case file and reports in
order to prepare their defence)

(ECHR cases:Foucher v. France of 18th March 1997; Kuopila v. Finland of
27th April 2000)
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< > 20 724 718 712
710 709 708 696 694 691 690 689 680 678
670 667 666 665 582 521 514

< > 24 730 727
725 724 721 718 715 712 710 709 708
701 699 697 696 694 690 689 684 682 670
665 636 582

724
+ A +
S8 2
1950 11 4 1953 9 3
European Convention for the Protection of Human Rights and Fundamental
Freedoms) 6 3 4 1966 12 | 6 1976 3
23 International Covenant on Civil and
Political Rights) 14 3 5
16
8 N
694

Charter of the United
Nations) Universal Declaration of Human Rights)
International Covenant on Economic,Social and Cultural
Rights (ICESCR)) International Covenant on Civil and
Political Rights(ICCPR) ) human dignity)

inherent dignity



of the human person)



1
Case Kress v. France, judgment 7 June 2001
Although the equality of arms requires a "fair balance between the parties®, in the
instant case, the applicant cannot derive from this principle a right to have
disclosed to her before the hearing submissions which have not been disclosed to
the other party to the proceedings, or to the reporting judge or to the judges of the
trial bench. HOWEVER ,the right to a fair trial also means,in principle,the

opportunity for the parties to have knowledge of and to comment on all evidence

adduce.

CASE OF GARCIA ALVA v. GERMANY ,judgment 13 February 2001

The Court is aware that the Public Prosecutor denied the requested access to the file
documents on the basis of Article 147 § 2 of the Code of Criminal Procedure,arguing
that to act otherwise would entail the risk of compromising the success of the
on-going investigations,which were said to be very complex and to involve a large
number of other suspects (see paragraphs 13 and 19 above).

The Court acknowledges the need for criminal investigations to be conducted
efficientfv, which may imply that part of the information collected during them is to
be kept secret in order to prevent suspects from tampering with evidence and
undermining the course of justice. However this legitimate goal cannot be pursued
at the expense of substantial restrictions on the rights of the defence.Therefore,
information which is essential for the assessment of the lawfulness of a detention
should be made available in an appropriate manner to the suspect’s lawyer.



6(2)

147 2

40

Korean Criminal Procedure Act

Article 35 (Inspection or Copying of Documents or Evidential Materials)
Every defendant and his defence counsel shall have a right to inspect or
make a copy of any related document or evidential material for his case

pending in a court.

Article 72 (Detention and Notice of Cause)

The defendant shall not be placed under detention before having
been informed of the gist of facts constituting the offense, of the cause
for detention and of the fact that he may select a defense counsel, and
before the court has given him the opportunity to defend himself:

Provided, That the foregoing shall not apply to a fugitive defendant.
Amended by Act No. 3955, Nov. 28, 1987; Act No. 8496, Jun. 1 2007>

[{ Russian Federation Criminal Procedure Code

Article 53. Powers ofthe Counsel for the Defence

1 Right from the moment of being admitted to the participation in the
criminal case the counsel for the defence shall have the right:

6) to get acquainted with the report on the detention, with the ruling
on the application of a measure of restriction and with the protocols
ofinvestigative actions, carried out with the participation of the
suspect or of the accused, as well as with the other documents that

have been presented or should have been presented to the suspect or



the accused;
7) after the completion of the preliminary investigation, to get
acquainted with all the materials of the criminal case,

3. The counsel for the defence shall have no right to divulge the data
of the preliminary investigation about which he has learned in

connection with the performance of the defence, if he was warned to
this effect in advance in accordance with the procedure, established
by Article 161 of the present Code. The counsel for the defence shall
be held responsible for the divulgence ofthe data of the preliminary
investigation in conformity with Article 310 of the Criminal Code of

the Russian Federation.
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2) governmental interest is substantial) ; ( 3 )
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Strict scrutiny

Strict scrutiny is the most stringent standard of judicial review used
by United States courts. It is part of the hierarchy of standards that courts
use to weigh the government's interest against a constitutional right or
principle. The lesser standards are rational basis review and exacting
or intermediate scrutiny. These standards are used to test statutes
and government action at all levels of government within the United
States.

The notion of "levels ofjudicial scrutiny”, including strict scrutiny, was
introduced in Footnote 4 ofthe U.S. Supreme Court decision in United
States v. Carolene Products Co. (1938), one of a series of decisions
testing the constitutionality of New Deal legislation. The first and most
notable case in which the Supreme Court applied the strict scrutiny
standard and found the government's actions valid was Korematsu v.
United States (1944), in which the Court upheld the exclusion of Japanese
Americans from designated areas during World War Il.

Applicability

U.S. courts apply the strict scrutiny standard in two contexts: when a
fundamental constitutional rightis infringed.[11 particularly those
found in the Bill of Rights and those the court has deemed a
fundamental right protected by the Due Process Clause or Mibertv
clause™ of the 14th Amendment, OFfwhen a government action applies
to a "suspect classification.Msuch as race or national origin.

To pass strict scrutiny, the law or policy must satisfy three tests:

It must be justified by a compelling governmental interest. While the
Courts have never brightly defined how to determine if an interest is
compelling, the concept generally refers to something necessary or
crucial, as opposed to something merely preferred. Examples include
national security, preserving the lives of multiple individuals, and not
violating explicit constitutional protections.

The law or policy must be narrowly tailored to achieve that goal or
interest. If the government action encompasses too much (overbroad) or
fails to address essential aspects of the compelling interest, then the rule



IS not considered naiTowly tailored.

The law or policy must be the least restrictive means for achieving that
interest. That is, there cannot be a less restrictive way to effectively
achieve the compelling government interest. The test will be met even if
there is another method that is equally the least restrictive. Some legal
scholars consider this "least restrictive means"” requirement part of being
narrowly tailored, though the Court generally evaluates it separately.
Legal scholars, including judges and professors, often say that strict
scrutiny is "strict in theory, fatal in fact," because popular perception is
that most laws subjected to this standard are struck down. However, an
empirical study of strict scrutiny decisions in the federal courts found that
laws survive strict scrutiny more than 30% ofthe time. In one area of law,
religious liberty, laws that burden religious liberty survived strict scrutiny
review in nearly 60% of cases. However, a discrepancy was found in the
type of religious liberty claim, with most claims for exemption from law
failing and no allegedly discriminatory laws surviving.[2]

The compelling state interest test is distinguishable from the rational basis
test, which involves claims that do not involve a suspect class and involve
a liberty interest rather than a fundamental right. It is also important to
note that, unlike the rational basis test, the burden of proof falls on the
state in cases requiring either strict scrutiny or intermediate scrutiny.

Suspect classificationT21

Main article: Suspect classification

The Supreme Court has established standards for determining whether a
statute or policy's classification requires the use of strict scrutiny. The
class must have experienced a history of discrimination, must be
definable as a group based on "obvious, immutable, or distinguishing
characteristics," be a minority or "politically powerless," and its
characteristics must have little relationship to the government's policy
aims or the ability ofthe group's members to contribute to society.

The Court has consistently found that classifications based on race,
national origin, and alienage require strict scrutiny review. The Supreme
Court held that all race-based classifications must be subjected to strict
scrutiny in Adarand Constructors v. Pena, 515 U.S. 200 (1995),
overruling Metro Broadcasting, Inc. v. FCC (89-453), 497 U.S. 547



(1990), which had briefly allowed the use of intermediate scrutiny to
analyze the Equal Protection implications of race-based classifications in
the narrow category of affirmative-action programs established by the
federal government in the broadcasting field.

De jure versus de facto discrimination

As applied in Korematsu v. United States, which upheld the race-based
exclusion order and internment during World War 1l of Japanese
Americans who had resided on the West Coast of the United States, strict
scrutiny was limited to instances of de jure discrimination, where a racial
classification is written into the language of a statute.

The Supreme Court's decision in Village of Arlington Heights v.
Metropolitan Housing Development Corp. provided further definition to
the concept of intent and clarified three particular areas in which intent
becomes apparent, the presence of any of which demands the harsher
equal protection test. The Court must use strict scrutiny if one of these
tests is met:

the impact is so "stark and dramatic"” as to be unexplainable on non-racial
grounds, as in Yick Wo v. Hopkins the historical background suggests
intent

the legislative and administrative records show intent

Thirteen notable cases

Skinner v. State of Oklahoma, ex. rel. Williamson, 316 U.S. 535 (1942),
cf. Buck v. Bell 274 U.S. 200 (1927)

Brown v. Board of Education, 785 U.S. 981 (1954)

One, Inc. v. Olesen, 301 U.S. 340 (1958)

Sherbert v. Vemer, 374 U.S. 398 (1963)

Griswold v. Connecticut, 381 U.S. 479 (1965)

Loving v. Virginia, 897 U.S. 113 (1967)

Wisconsin v. Yoder, 406 U.S. 205 (1972)

Roe v. Wade, 410 U.S. 113 (1973)

Employment Division v. Smith, 494 U.S. 872 (1990)

Romer v. Evans, 380 U.S. 144 (1996)

City of Boeme v. Flores, 521 U.S. 507 (1997)
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Intermediate scrutiny

Intermediate scrutiny, in U.S. constitutional law, is the second level of
deciding issues using judicial review. The other levels are typically
referred to as rational basis review (least rigorous) and strict scrutiny
(most rigorous).

In order to overcome the intermediate scrutiny test, it must be shown
that the law or policy being challenged furthers an important
government interest in a way that is substantially related to that
interest. 11 21 This should be contrasted with strict scrutiny, the higher
standard of review which requires narrowly tailored and least restrictive
means to further a compelling governmental interest.

Laws subject to Equal Protection scrutiny

Constitutional Equal Protection analysis applies not only to challenges
against the federal government, but also to state and local governments.
Although the Fourteenth Amendment's Equal Protection Clause applies
only to state and local governments, the United States Supreme Court has
implied an Equal Protection limitation on the federal government through
a process known as "reverse incorporation." As the Fourteenth
Amendment applies directly to the states, the incorporation process was
unnecessary to hold this restriction against state and local governments.
Equal Protection analysis also applies to both legislative and executive
action regardless if the action is of a substantive or procedural nature.
Judicially crafted (common law) rules are also valid only if they conform
to the requirements of Equal Protection. See, e.g., Reed v. Campbell, 476
U.S. 852 (1986).[3]

Sex-based classifications
In the context of sex-based classifications, intermediate scrutiny applies
to constitutional challenges of equal protection and discrimination.

An example of a court using intermediate scrutiny came in Craig v. Boren,
429 U.S. 190 (1976), which was the first case in the United States
Supreme Court which determined that statutory or administrative
sex-based classifications were subject to an intermediate standard of



judicial review.[4]

In Mississippi University for Women v. Hogan in 1982, the United States
Supreme Court ruled that the burden is on the proponent of the
discrimination to establish an "exceedingly persuasive justification" for
sex-based classification to be valid.[5] As such, the court applied
intermediate scrutiny in a way that is closer to strict scrutiny [6] and in
recent decisions the Court has preferred the term "exacting scrutiny"
when referring to the intermediate level of Equal Protection analysis. For
example the court applied similar exacting intermediate scrutiny when
ruling on sex-based classifications in both J.E.B. v. Alabama (concerning
specific strikes against male jurors during jury composition) and United
States v. Virginia (concerning male-only admission to the Virginia
Military Institute).

In Glenn v. Brumby, the United States Court of Appeals for the Eleventh
Circuit held that firing based on transgender status was a form of sex
discrimination, and therefore subject to intermediate scrutiny.[7]

Illegitimacy
Restrictions based on illegitimacy are also subjected to intermediate
scrutiny in the Equal Protection context. [8] [9]

The courts have found such scrutiny necessary for a number of reasons.
Rationally, imposing legal burdens on an illegitimate person in order to
express disapproval ofthe conduct of her parents is illogical, unjust, and
contrary to the fundamental principle that legal burdens should have some
relationship to individual wrongdoing. Like race or gender, the court has
stressed that an illegitimate person's status of birth is a condition over
which she has no control, and it has no bearing on her ability or
willingness to contribute to society. In applying increasingly exacting
intermediate scrutiny, the courts have noted that illegitimate persons are a
stigmatized minority, are vastly outnumbered politically, and are the
target of long-standing and continuing invidious legal discrimination. For
all these reasons, exacting constitutional scrutiny is mandated under the
Equal Protection clause ofthe Fourteenth Amendment.

An additional ground for heightening scrutiny of illegitimacy-based



discriminatory statutes occurs whenever such statutes involve sex
discrimination (as they commonly do). Following a sweep of legislative
changes in almost every state in the early nineteenth century all
non-marital children were legitimated as to their mothers. Each such child
remained illegitimate as to her male parent, only. This gender-based
classification disadvantaged male parents and privileged female parents
in their fundamental familial relationship to their child. Such gender
discrimination was held an additional grounds for intermediate scrutiny
of statutory denial ofthe father-child relationship in cases such as Caban
v. Mohammed, 441 U.S. 380 (1979).

Sexual orientation

Courts have been reluctant to apply intermediate scrutiny to cases
centered around sexual orientation. For instance, in Romer v. Evans 517
US 620 (1996), which struck down an amendment to the Colorado
Constitution that invalidated legal protections based on sexual orientation,
the United States Supreme Court held that the amendment violated the -
Equal Protection Clause because the amendment was motivated by a bare
desire to harm a politically unpopular group, which is never a legitimate
governmental interest. [10]

In Lawrence v. Texas, 539 U.S. 558 (2003), the U.S. Supreme Court
struck down anti-sodomy laws as unconstitutional, explicitly overturning
its earlier Bowers v. Hardwick, 478 U.S. 186 (1986) decision, but did not
specify the level of scrutiny it applied. In Lofton v. Secretary of the
Department of Children & Family Services, 358 F.3d 804 (11th Cir. 2004),
the United States Court of Appeals for the Eleventh Circuit explicitly held
that Lawrence did not apply strict scrutiny. However, in 2008, the
California Supreme Court adopted the strict scrutiny standard for state
laws that discriminate on the basis of sexual orientation in the case In re
Marriage Cases.[11]

On October 18, 2012, the Second Circuit Court of Appeals became the
first federal appeals court, in Windsor v. United States, to hold that laws
that classify people based on sexual orientation should be subject to
intermediate scrutiny. [12] [13][14] The decision ofthe Second Circuit was
later affirmed by the Supreme Court on June 26, 2013, but the Supreme
Court did not specifically state the level of scrutiny it applied. On January
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21,2014, the Ninth Circuit Court of Appeals ruled in SmithKline
Beecham Corp. v. Abbott Laboratories that "classifications based on
sexual orientation are subject to heightened scrutinyl making it the
second appellate court to do so.[15][16]

Free speech

There are two types of laws affecting "free speech™ among United States
citizens: content-based and content-neutral. In the free speech context,
intermediate scrutiny is the test or standard of review that courts apply
when analyzing content-neutral speech versus content-based speech.
Content-based speech is reviewed under strict scrutiny in which courts
evaluate the value ofthe subject matter or the content of the
communication.[17][18] Content-neutral laws are evaluated by the
nature and scope of the speech regarding the time, place and manner
of communication. Content-neutral speech is reviewed under
intermediate scrutiny versus strict scrutiny because this speech is
only restricted by the wav in which the information is communicated:
not the information itself. In 1968, United States v. O'Brien established
a four-factor test to determine whether restricting content-neutral speech
Is constitutional: (1) Is restriction within the constitutional power of
government? (2) Does restriction further important or substantial
governmental interest? (3) Is the governmental interest unrelated to the
suppression of free expression? (4) Is the restriction narrowly tailored -
no greater than necessary? Later, a fifth factor was added in Ladue v.
Gilleo, 512 U.S. 43 (1994): (5) whether the restriction leaves open ample
opportunities of communication.

When deciding if a restriction is narrowly tailored, courts consider the
setting of the communication. Setting has two divisions: public forum and
non- public forum. In a public forum people have a right to express
themselves however, not in a non-public forum. Adderley v. Florida, 385
U.S. 39 (1966) held that freedom of speech may be limited in ajailhouse
because ajailhouse is not a public forum therefore speech is subject to
restriction. The court in Adderley v. Florida used the rational basis test
standard of review even though the law was content neutral because a
jailhouse is a non-public forum.

Ward v. Rock Against Racism, 491 U.S. 781 (1989) held that a city's



restriction on loud music volume controlled by equipment and
technicians is constitutional because it is narrowly tailored. Madsen v.
Women's Health Center, 512 U.S. 753 (1994) upheld part of an injunction
restricting abortion protesters from entering the "buffer zone" around the
abortion clinic because this was the least restrictive means and still gave
protestors ample opportunity to communicate outside the buffer zone on
the sidewalk, which was a public forum. The court used the strict scrutiny
standard of review in Madsen.

Intermediate scrutiny applies to regulation that does not directly target
speech but has a substantial impact on a particular message. It applies to
time, place, and manner restrictions on speech, for example, with the
additional requirement of "adequate alternative channels of
communication." In other words, if restricting the time, place, or manner
of speech means that speech cannot take place at all, the regulation fails
intermediate scrutiny. It has been used in "erogenous zoning" cases such
as Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986), that limit the
concentration or require concentration of certain types of establishments.
It has also been used for other types of content-neutral regulation, as well
as for content-neutral speech compulsion. Intermediate scrutiny also
applies to regulation of commercial speech, as long as the state interests
in regulating relate to fair bargaining. Regulations for other reasons, such
as protection of children, are subject to strict scrutiny.

Gun control

Various federal and state laws restricting access to guns by certain people,
laws that restrict or ban the acquisition or ownership of certain types of
firearms by the general population, and laws that restrict the carrying of
fireanns by private citizens in public places have largely been upheld on
the basis of intermediate scrutiny. In many of these cases, such laws have
survived intermediate scrutiny on the basis that the government is
furthering an "important interest in public safety" in enacting laws that
constrain the individual right to keep and bear arms under the Second
Amendment ofthe United States Constitution. The United States
Supreme Court in its 2008 District of Columbia v. Heller decision
confirmed that the right to "keep and bear arms" is an individual right, but
also caveated that the Second Amendment is not necessarily "a right to
keep and carry any weapon whatsoever in any manner."



However, outright bans on acquiring, possessing and carrying any and all
types of firearms in Illinois, the District of Columbia and in various cities
and counties (notably Chicago and San Francisco) have been struck down,
failing to survive intermediate scrutiny where the courts determined that
the government overreached in furthering its interest in public safety by
completely banning private citizens from obtaining or possessing firearms
or carrying firearms in public.

"Intermediate” versus "heightened"

The phrase "heightened scrutiny™ has been used interchangeably with
"intermediate scrutiny” but it is unclear if the two are actually legally
interchangeable. In Witt v. Department of the Air Force, 527 F.3d 806
(9th Cir. 2008), the United States Court of Appeals for the Ninth Circuit
ruled that the law commonly known as "don't ask, don't tell" (DADT) was
subject to "heightened" scrutiny based on its analysis of Lawrence. As the
Obama administration chose not to appeal Witt to the Supreme Court, it is
binding precedent on the Ninth Circuit and it has been cited as such in
Log Cabin Republicans v. United States (LCR), another case challenging
the constitutionality of DADT. The District court in LCR applied the
three-pronged test in ruling DADT unconstitutional. The administration
appealed this decision to the Ninth Circuit. In December 2010 DADT was
legislatively repealed. On September 29, 2011, the Ninth Circuit vacated
the district court's decision, ruling that the legislative repeal of "don't ask,
don't tell" rendered the case moot. The dismissal left the lower court
ruling without value as precedent. [19]

The Obama administration, in its refusal to defend several lawsuits
challenging Section 3 of the Defense of Marriage Act, argued that
"heightened" scrutiny is the appropriate level of scrutiny to apply to
statutes that discriminate on the basis of sexual orientation.
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Rational basis review

Rational basis review, in I1.S. constitutional law, refers to the default
standard of review that courts apply when considering constitutional
guestions, including due process or equal protection questions under
the Fifth Amendment or Fourteenth Amendment. Courts applying
rational basis review seek to determine whether a law is rationally
related** to a "legitimatellgovernment interest, whether real or
hypothetical.nl The higher levels of scrutiny are intermediate scrutiny
and strict scrutiny. Heightened scrutiny is applied where a suspect or
quasi-suspect classification is involved, or a fundamental right is
implicated. [1]

In United States Supreme Court jurisprudence, the nature of the interest at
issue determines the level of scrutiny applied by appellate courts. When
courts engage in rational basis review, only the most egregious
enactments - those not rationally related to a legitimate government
interest - are overturned. [2][3]

Overview

Rational basis review tests whether the governments actions are
rationallv related’ to a "legitimate” government interest. 41 5| The
Supreme Court has never set forth standards for determining what
constitutes a legitimate government interest. [6] Under rational basis
review it IS “entirely irrelevant” what end the government is actually
seeking and statutes can be based on Mational speculation
unsupported by evidence or empirical data.'T71 Rather, if the court can
merely hypothesize a "legitimate" interest served by the challenged action,
it will withstand rational basis review. [8] Judges following the Supreme
Court's instructions understand themselves to be "obligated to seek out
other conceivable reasons for validating" challenged laws if the
government is unable to justify its own policies.[9]

History

The concept of rational basis review can be traced to an influential 1893
article, "The Origin and Scope of American Constitutional Law," by
Harvard law professor James Bradley Thayer. Thayer argued that statutes



should be invalidated only if their unconstitutionality is uso clear that it is
not open to rational question.” [10] Justice Oliver Wendell Holmes, Jr” a
student of Thayer's, articulated a version of what would become rational
basis review in his canonical dissent in Lochner v. New York, arguing that
"the word 'liberty," in the 14th Amendment, is perverted when it is held to
prevent the natural outcome of a dominant opinion, unless it can be said
that a rational and fair man necessarily would admit that the statute
proposed would infringe fundamental principles as they have been
understood by the traditions of our people and our law."

However, the court's extensive application of economic substantive due
process during the years following Lochner meant that Holmes' proposed
doctrine ofjudicial deference to state interest was not immediately
adopted.[l 1] It was not until Nebbia v. New York that the Court began to
formally apply rational basis review, when it stated that ua State is free to
adopt whatever economic policy may reasonably be deemed to promote
public welfare, and to enforce that policy by legislation adapted to its
purpose.BlIn United States v. Carolene Products Co. the Court in Footnote
Four left open the possibility that laws that seem to be within "a specific
prohibition of the Constitution,” which restrict the political process, or
which burden "discrete and insular minorities" might receive more
exacting review. Today, such laws receive strict scrutiny, whereas laws
implicating unenumerated rights that the Supreme Court has not
recognized as fundamental receive rational basis review.

Applicability

In modem constitutional law, the rational basis test is applied to
constitutional challenges of both federal law and state law (via the
Fourteenth Amendment). This test also applies to both legislative and
executive action whether those actions be of a substantive or procedural
nature.

The rational basis test prohibits the government from imposing
restrictions on liberty that are irrational or arbitrary, or drawing
distinctions between persons in a manner that serves no
constitutionally legitimate end. [12] W hile a Maw enacted for broad
and ambitious purposes often can be explained by reference to
legitimate public policies which justify the incidental disadvantages
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they impose on certain persons'*., it must nevertheless, at least, "bear
a rational relationship to a legitimate governmental purpose™.[131

To understand the concept of rational basis review, it is easier to
understand what it is not. Rational basis review is not a genuine effort to
determine the legislature's actual reasons for enacting a statute, nor to
inquire into whether a statute does in fact further a legitimate end of
government. A court applying rational basis review will virtually
always uphold a challenged law unless every conceivable justification
for it is a grossly illogical non sequitur for even worse, aword saladV
In 2008, Justice John Paul Stevens reaffirmed the lenient nature of
rational basis review in a concurring opinion: "[A]s I recall my esteemed
former colleague, Thurgood Marshall, remarking on numerous occasions:
‘The Constitution does not prohibit legislatures from enacting stupid
laws.M14]
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