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Where there is doubt as to the need for a Public Declaration
the public office holder must consult the
Ethics Commissioner.

AVOIDANCE OF PREFERENTIAL TREATMENT

A public office holder shall take care to avoid being placed
or the appearance of being placed under an obligation to any
person or organization that might profit from special
consideration on the part ofthe public office holder.

In the formulation of government policy or the making of
decisions, a public office holder shall ensure that no persons
or groups are given preferential treatment based on the
individuals hired to represent them.

Public office holders shall not accord preferential treatment
in relation to any official matter to relatives or firiends or to
organizations in which they, relatives or friends have an
interest

A public office holder shall not use his or her position as a
public ofSce holder to influence or attempt to influence a
decision of another person so as to further the public office
holder% private interests orthose of his or her relatives or
friends or to mproperly further another person3 private
interests.

A public office holder shall not use information obtained in
his or her position as a public office holder that is not
generally available to the public to further his or her private
interests or those ofhis or her relatives or friends, or to
improperly further another person private interests.

Ministers shall not hire or contract with their families,
non-dependent children, siblings or parents. As well, they
shall not permit departments or agencies for which they are
responsible, or to which they are assigned, to hire or contract
with their families, non-dependent children, siblings or
parents.

Ministers and the departments or agencies for which they
are responsible shall not hire or contract with the families,
non-depepdent children, siblings or parents of another
minister or party colleague in Parliament except by means of
an impartial administrative process in vAich the minister

20



SUBPART D - CONFLICTING FINANCIAL INTERESTS
8§ 2635.401 Overview.

This subpart contains two provisions relating to financial interests. One is a disqualification
requirement and the other is a prohibition ori acquiring or continuing to:h M specific financial
interests. An employee may acquire or hold any financial interest not prohibited by § 2635.403.
Notwithstanding that his. acquisition or holding of a particular interest is proper, an employee is
prohibited in accordance with § 2635.402 ofthis subpart from participating in an official capacity
in any particular matter in which, to his knowledge, he or any person whose interests are imputed
to him has afinancial interest, ifthe particular matter will have a direct and predictable effect on that
interest See also part 2640 ofthis chapter, for additional guidance amplifying § 2635.402.

8 2635.402 Disqualifying financial interests.

(a) Statutoryprohibition. An employee is prohibited by criminal statute, 18 U.S.C. 208(a), from

participating personally and substantially in an official capacity in any particular matter in
which, to his knowledge, he or any personwhose interests are imputed to him under this statute
has a financial interest ifthe particular matter will have a direct and predictable effect on that
interest.
Note: Standards applicable when seeking non-Federal employment are contained in subpart F
ofthis part and, if followed, will ensure that an employee does not violate 18 U.S.C. 208(a) or
this section when he is negotiating for or has an arrangement concerning future employment.
In all other cases where the employee's participation would violate 18 U.S.C. 208(a), an
employee shall disqualify himselffrom participation in the matter in accordance with paragraph
(c) ofthis section or obtain a waiver or determine that an exemption applies, as described in
paragraph (d) ofthis section.

(b) Definitions. For purposes of this section, the following definitions shall apply:
(1) Direct andpredictable effect.

(1) A particular matter will have a direct effect on a financial interest if there is a close
causal link between any decision or action to be taken in the matter and any
expected effect ofthe matter on the financial interest. An effect may be direct even
though it does not occur immediately. A particular matter will not have a direct
effect on a financial interest, however, if the chain of causation is attenuated or is
contingent upon the occurrence of events that are speculative or that are
independent of, and unrelated to, the matter. A particular matter that has an effect
on afinancial interest only as a consequence of its effects on the general economy
does not have a direct effect within the meaning of this subpart.

OGE
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(i) A particular matter will have a predictable effect ifthere is a real, as opposed to a
speculative possibility that the matter will affect the financial interest. It is not
necessary, however, that the magnitude ofthe gain or loss be known, and the dollar
amount ofthe gain or loss is immaterial.

Note: If particular matter involves a specific party or parties generally the matter wili at
most only have a direct and predictable effect, for purposes of this subpart, on a financial
interest of the employee in or with a party such as the employee’ interest by virtue of
owning stock. There may, however, be some situations in which, under the above standards,
a particular matter will have a direct and predictable effect on an employee’s financial
interests in or with a nonparty. For example ifa party is a corporation a particular matter
may also have a direct and predictable effect on an employee's financial interests through
ownership of stock in an affiliate, parent, or subsidiary of that party. Similarly, the
disposition ofaprotest against the award ofa contractto a particular company may also have
adirectand predictable effect on an employee’s financial interest in another company listed
as a subcontractor in the proposal of one ofthe competing offerors. N

Example 1. An employee ofthe National Library ofMedicine at the National Institutes of
Health hasjust been asked to serve on the technical evaluation panel to review proposals
for a new library computer search system. DEF Computer Corporation a closely held
company in which he and his wife own a majority ofthe stock, has submitted a proposal.
Because award o fthe systems contract to DEF or to any other offeror will have a directand
predictable effect on both his and his wife's financial interests, the employee cannot
participate on the technical evaluation team unless his disqualification has been waived.

Example 2: Upon assignment to the technical evaluation panel, the employee in the
preceding examplefinds that DEF Computer Corporation has not submitted a proposal.
Rather, LMN Corp., with which DEF competesfor private sector business, is one ofthe six
offerors. The employee is not disqualifiedfrom serving on the technical evaluation panel.
Any effect on the employeesfinancial interests as a result o fthe agency’ decision to award
or not award the systems contract to LMN would be at most indirect and speculative.

(2) Imputed interests. For purposes of 18 U.S.C. 208(a) and this subpart, the financial
interests ofthe following persons will serve to disqualify an employee to the same extent
as if they were the employee's own interests:

(i) The employee's spouse;
(i) The employee's minor child,;

(iii) The employee's general partner;

(iv) An organization or entity which the employee serves as officer, director, trustee,
general partner or employee; and
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30 9/30/99



)

(v) A person with whom the employee is negotiating for or has an arrangement
concerning prospective employment. (Employees who are seeking other
employment should refer to and comply with the standards in subpart F of this
part).

Example 1. An employee ofthe Department o fEducation serves without compensation
on the board o fdirectors o fKinder World Inc” a nonprofit corporation thatengages in
good works. Even though her personalfinancial interests will not be affected, the
employee must disqualify herselffrom participating in the review ofa grantapplication
submitted by Kinder World. Award or denial of the grant will affect the financial
interests o fKinder World and itsfinancial interests are imputed to her as a member of
its board o fdirectors.

Example 2: The spouse of an employee of the Food and Drug Administration has
obtained aposition with awell established biomedical research company. The company
has developed an artificial limbfor which it is seeking FDA approval and the employee
would ordinarily be asked toparticipate in the FDA's review and approvalprocess. The
spouse isa salariedemployee ofthe company and has no directownership interestin the
company. Nor does she have an indirect ownership interest as would be the case, for
example, ifshe wereparticipating in apensionplan that held stock in the company. Her
position with the company is such thatthe granting or withholdingo fFDA approval will
not have a direct andpredictable effect on her salary or on her continued employment
with the company. Since the FDA approvalprocess will notaffecthisspousefinancial
interests, the employee is not disqualified under § 2635.402from participating in that
process. Nevertheless, the financial interests of the spouse's employer may be
disqualifying under the impartiality principle, as implemented at § 2635.502.

Particular matter. The teim particular matter encompasses only matters that involve
deliberation, decision, or action that is focused upon the interests of specific persons, or
a discrete and identifiable class ofpersons. Such a matter is covered by this subparteven
if it does not involve formal parties and may include governmental action such as
legislation or policy-making that is narrowly focused on the interests of such a discrete
and identifiable class ofpersons. The term particular matter, however, does not extend
to the consideration or adoption ofbroad policy options that are directed to the interests
ofalarge and diverse group of persons. The particular matters covered by this subpart
include a judicial or other proceeding, application, request for a ruling or other
determination, contract, claim, controversy, charge, accusation or arrest.

Example 1. The Internal Revenue Service s amendment o fits regulations to change the
manner in which depreciation is calculated is not aparticular matter, nor is the Social

SecurityAdministration & consideration ofchanges to its appealproceduresfor disability
claimants. " e
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(4)

Example 2: Consideration by the Interstate Commerce Commission of regulations
establishing safety standardsfor trucks on interstate highways involves a particular
matter.

Personal and substantial. To participate personally means to participate directly. It
includes the direct and active supervision of the participation of a subordinate in the
matter. To participate substantially means that the employee's involvement is of
significance to the matter. Participation may be substantial even though it is not
determinative of the outcome of a particular matter. However, it requires more than
official responsibility, knowledge, perfunctory involvement, or involvement on an
administrative or peripheral issue. A finding of substantiality should be based notonly
on the effort devoted to a matter, but also on the importance ofthe effort. While a series
of peripheral involvements may be insubstantial, the single act of approving or
participating in a critical step may be substantial. Personal and substantial participation
may occur when, for example, an employee participates through decision, approval,
disapproval, recommendation, investigation or the rendering of advice in a particular
matter.

(c) Disqualification. Unless the employee is authorized to participate in the particular matter by
virtue ofawaiver orexemption described in paragraph (d) ofthis section or because the interest
has been divested in accordance with paragraph (e) ofthis section, an employee shall disqualify
himself from participating in a particular matter in which, to his knowledge, he or a person
whose interests are imputed to him has a financial interest, if the particular matter will have a
direct and predictable effect on that interest. Disqualification is accomplished by not
participating in the particular matter.

(1)

(2)

Notification. An employee who becomes aware ofthe need to disqualify himself from
participation in a particular matter to which he has been assigned should notify the
person responsible for his assignment. An employee who is responsible for his own
assignment should take whatever steps are necessary to ensure that he does not
participate in the matter from which he is disqualified. Appropriate oral or written
notification of the employee's disqualification may be made to coworkers by the
employee or a supervisor to ensure that the employee is not involved in a matter from
which he is disqualified.

Documentation. An employee need not file a written disqualification statement unless
he isrequired by part 2634 ofthis chapter to file written evidence of compliance with an
ethics agreement with the Office of Government Ethics or is asked by an agency ethics
official or the person responsible for his assignment to file a written disqualification
statement. However, an employee may elect to create a record of his actions by
providing written notice to a supervisor or other appropriate official.

Example 1. An AssistantSecretary o fthe Department o fthe Interior owns recreational
property that borders on land which is being consideredfor annexation to a national
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park. Annexation would directly and predictably increase the value ofher vacation
property and thus she is disqualifiedfrom participating in anyway in the Department’
deliberations or decisions regarding the annexation. Because she is responsiblefor
determining which matters she will work on, she may accomplish her disqualification
merely by ensuring that she does notparticipate in the matter. Because ofthe level of
her position, however, the AssistantSecretary might be wise to establish a record that
she has actedproperly byproviding a written disqualification statement to an official
superior and byproviding written notification o fthe disqualification to subordinates to
ensure that they do not raise or discuss with her any issues related to the annexation.

(d) Waiver of or exemptions from disqualification. An employee who would otherwise be
disqualified by 18 U.S.C. 208(a) may be permitted to participate in a particular matter where
the otherwise disqualifying financial interest is the subject of a regulatory exemption or
individual waiver described in this paragraph, or results &om certain Indian birthrights as
described in 18 U.S.C. 208(b)(4).

)

(2)

(3)

Regulatory exemptions. Under 18 U.S.C. 208(b)(2), regulatory exemptions of general
applicability have been issued by the Office of Government Ethics, based on its
determination that particular interests are too remote or too inconsequential to affect the
integrity of the services of employees to whom those exemptions apply. See the
regulations in subpart B of part 2640 of this chapter, which supersede any preexisting
agency regulatory exemptions,

Individual waivers. An individual waiver enabling the employee to participate in one or
more particular matters may be issued under 18 U.S.C. 208(b)(1) if, in advance of the
employee's participation:

(i)  The employee:

(A) Advisesthe Government official responsible forthe employee's appointment
(or other Government official to whom authority to issue such a waiver for
the employee has been delegated) about the nature and circumstances of the
particular matter or matters; and

(B) Makes full disclosure to such official of the nature and extent of the
disqualifying financial interest; and

(if)  Such official determines, in writing, that the employee's financial interest in the
particular matter or matters isnot so substantial as to be deemed likelyto affectthe
integrity ofthe services which the Government may expect from such employee.
See also subpart C of part 2640 of this chapter, for additional guidance.

Federal advisory committee member waivers. An individual waiver may be issued under
18 U.S.C. 208(b)(3) to a special Government employee serving on, or under

OGE
33 9/30/99



consideration for appointment to, an advisory committee within die meaning of the
Federal Advisory Committee Act if the Government official responsible for the
employee” appointment (or other Government official to whom authority to issue such
awaiver for the employee has been delegated):

| (i) Reviews the financial disclosure report filed by the special Government employee
pursuant to the Ethics in Government Act of 1978; and

(i)  Certifies in writing that the need for the individual's services outweighs the
potential for a conflict of interest created by the otherwise disqualifying financial
interest. See also subpart C ofpart 2640 of this chapter for additional guidance.

(4) Consultation and notification regarding waivers. When practicable, an official is
required to consult formally or informally with the Office of Government Ethics prior to
granting a waiver referred to in paragraph (d)(2) or (3) ofthis section. A copy of each
such waiver is to be forwarded to the Director ofthe Office of Government Ethics.

(e) Divestiture ofa disqualifyingfinancial interest. Upon sale or other divestiture of the asset or
other interestthat causes his disqualification from participation in aparticular matter, 18 U.S.C.
208(a) and paragraph (c) of this section will no longer prohibit the employee's participation in
the matter.

(1)  Voluntary divestiture. An employee who would otherwise be disqualified from
participation in a particular matter may voluntarily sell or otherwise divesthimselfofthe
interest that causes the disqualification.

(2) Directed divestiture. An employee may be required to sell or otherwise divest himself
ofthe disqualifying financial interest ifhis continued holding ofthat interest isprohibited
by statute or by agency supplemental regulation issued in accordance with §2635.403 (a),
or ifthe agency determines in accordance with § 2635.403(b) that a substantial conflict
exists between the financial interestand the employee's duties or accomplishment of the
agency's mission.

(3) Eligibilityfor special tax treatment. An employee who is directed to divest an interest
may be eligible to defer the tax consequences of divestiture under subpartJ ofpart 2634
of this chapter. An employee who divests before obtaining a certificate of divestiture
will not be eligible for this special tax treatment.

(f) Official duties thatgive rise topotential conflicts. Where an employee's official duties create

a substantial likelihood that the employee may be assigned to a particular matter &om which

Jie is disqualified” the employee should advise.his”supervisor or other person resp, nsibl&fQr,his

assignments ofthat potential so that conflicting assignments can be avoided, consistentwith the
agency'’s needs.
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8§ 2635.403 Prohibited financial interests.

An employee shall not acquire or hold any financial interest that he is prohibited from acquiring or
holding by statute, by agency regulation issued in accordance with paragraph (a) ofthis section or
by reason of an agency determination of substantial conflict under paragraph (b) ofthis section.

Note: There is no statute of Govemmentwide applicability prohibiting employees from holding or
acquiring any financial interest. Statutoryrestrictions ifany are contained inagency statutes which
in some cases, may be implemented by agency regulations issued independent of this part.

(a) Agency regulation prohibiting certainfinancial interests. An agency may, by supplemental
agency regulation issued after February 3, 1993, prohibit or restrict the acquisition or holding
of a financial interest or a class of financial interests by agency employees, or any category of
agency employees, and the spouses and minor children of those employees, based on the
agencyis determination that the acquisition or holding of such financial interests would cause
areasonable person to question the impartiality and objectivity with which agency programs are
administered. Where the agency restricts or prohibits the holding of certain financial interests
by its employees' spouses or minor children, any such prohibition or restriction shall be based
on a determination that there is a direct and appropriate nexus between the prohibition or
restriction as applied to spouses and minor children and the efficiency of the service.

(b) Agency determination o fsubstantial conflict. An agency may prohibit or restrict an individual
employee j&om acquiring or holding a financial interest or a class of financial interests based
upon the agency designee” determination that the holding of such interest or interests will:

(1) Require the employee's disqualification from matters so central or critical to the
performance ofhis official duties that the employee's ability to perform the duties of his
position would be materially impaired; or

(2)  Adversely affect the efficient accomplishment ofthe agency's mission because another
employee cannot be readily assigned to perform work from which the employee would
be disqualified by reason ofthe financial interest.

Example 1. An Air Force employee who owns stock in a major aircraft engine
manufacturer is beingconsideredforpromotion to aposition thatinvolves responsibility
for development ofa newfighter airplane. |fthe agency determined that engineering
andotherdecisions abouttheAir Force s requirementsfor thefighter would directly and
predictably affect hisfinancial interests the employee could not, by virtue 0f18 U.S.C.
208(a), perform these significant duties o fthe position while retaining his stock in the
company. The agency can require the employee to sell his stock as a condition o fbeing
selected for the position rather than allowing him to disqualify himselfin particular
matters.
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may exercise the powers conferred by this Act on a special investigator.
(5) The President may create such different grades for assistant directors and special
investigators as he may think fit.
25/81
11/91,
Director and officers deemed to be public servants-
4.—(1) The Director, Deputy Director, assistant directors and special investigators of the
Corrupt Practices Investigation Bureau shall be deemed to be public servants within the
meaning of the Penal Code.
(2) A certificate of appointment signed by the Director shall be issued to every officer of the
Corrupt Practices Investigation Bureau and shall be evidence of his appointment under this Act.

25/81.
Punishment for corruption.
5. Any person who shall by himself or by or in conjunction with any other person —
(a) corruptly solicit or receive, or agree to receive for himself, or for any other person; or
(b) corruptly give, promise or offer to any person whether for the benefit of that person or of
another person,
any gratification as an inducement to or reward for, or otherwise on account of —
(iy any person doing or forbearing to do anything in respect of any matter or transaction
whatsoever, actual or proposed; or
(i) any member, officer or servant of a public body doing or forbearing to do anything in respect
of any matter or transaction whatsoever, actual or proposed, in which such public body is
concerned,
shall be guilty of an offence and shall be liable on conviction to a fine not exceeding $100,000 or
to imprisonment for a term not exceeding 5 years or to both.

29/89.
Punishment for corrupt transactions with agents.
6. If —
(a) any agent corruptly accepts or obtains, or agrees to accept or attempts to obtain, from any
person, for himself or for any other person, any gratification as an inducement or reward for
doing or forbearing to do, or for having done or forborne to do, any act in relation to his
principal’s affairs or business, or for showing or forbearing to show favour or disfavour to any
person in relation to his principal’s affairs or business;
(b) any person corruptly gives or agrees to give or offers any gratification to any agent as an
inducement or reward for doing or forbearing to do, or for having done or forborne to do any act
in relation to his principal’s affairs or business or for showing or forbearing to show favour or
disfavour to any person in elation to his principal’s affairs or business; or
(c) any person knowingly gives to an agent, or if an agent knowingly uses with intent to deceive
his principal, any receipt, account or other document in respect of which the principal is
interested, and which contains any statement which is false or erroneous or defective in any
material particular, and which to his knowledge is intended to mislead the principal,
he shall be guilty of an offence and shall be liable on conviction to a fine not exceeding
$100,000 or to imprisonment for a term not exceeding 5 years or to both.

29/89.
Increase of maximum penalty in certain cases.
7. A person convicted of an offence under section 5 or 6 shall, where the matter or transaction
in relation to which the offence was committed was a contract or a proposal for a contract with
the Government or any department thereof or with any public body or a subcontract to execute
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(2) In this Ordinance, unless the context otherwise requires-
"advantage” means-

(a) any gift, loan, fee, reward or commission consisting of money or of any
valuable security or of other property or interest in property of any
description;
(b) any office, employment or contract;
(c) any payment release discharge or liquidation of any loan, obligation or
other liability, whether in whole or in part;
(d) any other service, or favoxir (other than entertainment), including
protection from any penalty or disability incurred or apprehended or from any
action or proceedings of a disciplinary, civil or criminal nature, whether or not
already instituted;
(e) the exercise or forbearance from the exercise of any right or any power or
duty; and
() any offer, undertaking or promise, whether conditional or unconditional, of
any advantage within the meaning of any ofthe preceding paragraphs (a), (b)?
(c), (d) and (e),
but does not include an election donation within the meaning of the Elections (Corrupt and
Illegal Conduct) Ordinance (Cap 554), particulars ofwhich are included in an election
return in accordance with that Ordinance; (Amended 33 of 1991 s. 2; 10 0of 2000 s. 47)

"agent"( includes a public servant and any person employed by or acting for another;
"bankers books” ( f ylrian.

(a) any ledger, ledger card, statement of account, day book, cash book,
account book or other book or document whatsoever;

(b) any cheque” voucher, record card, report, letter or other document
whatsoever; and

(c) any copy of anything referred to in paragraph (a) or (b)5used in the
ordinary business of a bank; (Replaced 28 of 1980 s. 2)

“child’ includes a child who is illegitimate or adopted a foster child and a step-child;
“"Commissioner” means the Commissioner of the Independent Commission Against
Corruption appointed in accordance -with the Basic Law and includes the Deputy Commissioner
appointed under section 6 ofthe Independent Commission Against Corruption Ordinance (Cap
204) and the person appointed to act as the Commissioner of the Independent Commission
Against Corruption under section 7(2) ofthat Ordinance; (Replaced 1 0f 2003 s. 3)

.company books” ( ) means the annual return and balance sheets and any ledger, day

book, cash book, account book, bank book, report, letter or other book or document used in the
ordinary business ofa company; (Amended 28 of 1980 s. 2)
"court” includes a magistrate hearing proceedings with aview to committal for trial

under section 85 of the Magistrates Ordinance (Cap 227);
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“dociment” includes any register book record tape-recording, any form of computer
input or output, and any other material (whether produced mechanically, electrically, or
manually or by any other means whatsoever); (Added 28 of 1980 s. 2)

"entertainment"*( means the provision of food or drink, for consumption on the occasion

when it is provided, and of any other entertainment connected with, or provided at the same time

as such provisions; .
"investigating officer” ( ) means any person authorized by the Commissioner to

exercise the powers of an investigating officer under this Ordinance; (Added 9 of 1974 s. 2)
“parents 1( ) includes parents-in-law and step-parents;

"prescribed officer” means-

(a) any person holding an office of emolument, whether permanent or
temporary, under the Government; and
(b) the following persons (to the extent that they are not persons included in
paragraph (a))-
(i) any principal official ofthe Government appointed in accordance
with the Basic Law;
(ii) the Monetary Authority appointed under section 5A ofthe
Exchange Fund Ordinance (Cap 66) and any person appointed under
section 5A(3) ofthat Ordinance;
(iti) Chairman ofthe Public Service Commission;
(iv) any member of the staff ofthe Independent Commission Against
Corruption;
(v) any judicial officer holding ajudicial office specified in Schedule 1
to the Judicial Officers Recommendation Commission Ordinance (Cap
92) and any judicial officer appointed by the Chief Justice, and any
member ofthe staff ofthe Judiciary; (Added 14 0f2003 s. 13)

"principal”( includes-

(a) an employer;

(b) a beneficiary under a trust;

(c) atrust estate as though it were a person;

(d) any person beneficially interested in the estate of a deceased person;
(e) the estate of a deceased person as though it were a person; and

(f) in the case of an employee ofa public body, the public body;

“public body” ( ) means-

(a) the Government;

(b) the Executive Council;

(c) the Legislative Council;

(d) (Repealed 78 of 1999 s. 7)

(da) any District Council; (Added 42 of 1981 s. 27. Amended 8 of 1999 s. 89)
(db) (Repealed 78 of 1999 s. 7)

(e) any board, commission, committee or other body, whether paid or unpaid,
appointed by or on behalf ofthe Chief Executive or the Chief Executive in
Council; and (Amended 10f2003 s. 3)

(f) any board, commission, committee or other body specified in Schedule 1;
(Amended 20 of 1999 s. 2)

“public servant” means any prescribed officer and also any employee of a public
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body and- (Amended 48 of 1996 s. 2; 14 0f 2003 s. 13)

(a) inthe case of a public body other than a body referred to in paragraph (aa)5
(b) or (c) ofthis definition, any member of the public body; (Amended 20 of
1999 s, 2)
(aa) in the case of a public body specified in Schedule 2-
(i) an office holder ofthe public body (other than an honorary office
holder);
(i) any member of any council, board, committee or other body ofthe
public body which is vested with any responsibility for the conduct or
management of the affairs ofthe public body; (Added 20 of 1999 s. 2)
(b) in the case of a public body which is a club or association, any member of
the public body who-
(i) is an office holder ofthe body (other than an honorary office holder);
or
(i1) is vested with any responsibility for the conduct or management of
its affairs;
(c) in the case of a public body which is an educational institution established
or continued in being by an Ordinance, any officer of the institution and,
subject to subsection (3), any member of any council, board, committee or
other body of the institution which is itself public body or which-
(i) is established by or under the Ordinance relating to the institution;
(i) is vested with any responsibility for the conduct or management of
the affairs ofthe institution (not being affairs ofa purely social
recreational or cultural nature); and
(iii) is not excluded under subsection (3),
whether the employee, officer or member is temporary or permanent
and whether paid or unpaid, but-
(A) the holding of a share by a person in a company which is a public
body; or
(B) the entitlement of a person to vote at meetings ofa club or
association which is a public body,
shall not of itself constitute that person a public servant; (Replaced 50
of 1987 s. 2)

“spouse includes a concubine.
(2) For the purposes of this Ordinance-

(a) a person offers an advantage if he?or any other person acting on his
behalf, directly or indirectly gives, affords or holds out, or agrees, undertakes
or promises to give, afford or hold out, any advantage to or for the benefit of
or in trust for any other person;

(b) a person solicits an advantage if he, or any other person acting on his
behalf, directly or indirectly demands, invites, asks for or indicates
willingness to receive, any advantage, whether for himselfor for any other
person; and

(c) aperson accepts an advantage if he, or any other person acting on his
behalf directly or indirectly takes, receives or obtains, or agrees to take,
receive or obtain any advantage, whether for himself or for any other person.

(3) The ChiefExecutive may by notice in the Gazette- (Amended 1 0f2003 s. 3)

(a) exclude, for the purposes of the definition of "public servantnin subsection
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(1)?any council, board, committee or other body of any educational institution
specified in the notice;

(b) exclude &om the definition of "public servant” any member of any
council, board, committee or other body of any educational institution, who
would otherwise by virtue of his membership thereoffall within that
definition. (Added 50 of 1987 s. 2)

(Amended 14 of 2003 s. 13)
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advantage

Any prescribed officer who, without the general or special permission ofthe Chief Executive,
solicits or accepts any advantage shall be guilty of an offence.

(Amended 10f2003 s. 3; 14 0f 2003 s. 14)
Note:
The Acceptance of Advantages (Chief Executive's Permission) Notice 2010
was given by the Chief Executive and published as G.N, 1967 in the

Government of the HKSAR Gazette (No. 14 Vol. 14) on 9 April 2010 for the
purpose of this section.
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Adaptation amendments retroactively made - see 25 0f 1998 s. 2; 1 0f2003 s. 3

(1) Any person guilty of an offence under this Part5other than an offence under section 3?shall
be liable-

(a) on conviction on indictment-

(i) for an offence under section 10?to a fine of $1000000 and to
imprisonment for 10 years;
(ii) for an offence under section 5 or 6?to a fine of $500000 and to
imprisonment for 10 years; and
(iii) for any other offence under this Part, to a fine of $500000 and to
imprisonment for 7 years; and (Replaced 50 of 1987 s. 3)

(b) on summary conviction-
(i) for an offence under section 105to a fine of $500000 and to
imprisonment for 3 years; and
(ii) for any other offence under this Part, to a fine of $100000 and to
imprisonment for 3 years, (Replaced 50 of 1987 s. 3)

and shall be ordered to pay to such person or public body and in such manner as the court
directs, the amount or value of any advantage received by him, or such part thereofas the court
may specify. (Amended 28 of 1980 s. 5)

(2) Any person guilty of an offence under section 3 shall be liable on conviction to a fine of
$100000 and to imprisonment for 1 year, and shall be ordered to pay to the Government in such
maimer as the court directs the amount or value ofthe advantage received by him or such part
thereof as the court may specify. (Amended 9 of 1974 s. 4; 28 0of 1980 s. 5; 1 0f 2003 s. 3)

(3) In addition to any penalty imposed under subsection (1)?the court may order a person
convicted of an offence under section 10(l)(b) to pay to the Government- (Amended 1 0f 2003 s.

3)

(a) a sum not exceeding the amount of the pecuniary resources; or
(b) a sum not exceeding the value ofthe property

the acquisition of which by him was not explained to the satisfaction ofthe court. (Added 9 of
1974 s. 4)

(4) An order under subsection (3) may be enforced in the same manner as ajudgment ofthe
High Court in its civil jurisdiction. (Added 9 of 1974 s. 4. Amended 25 of 1998 s. 2)

(5) An order may be made under subsection (3) in respect of an o.ffence under section 10(1)(b)
where the facts that gave rise to that offence arose before 15 February 1974. (Added 61 of 1980
S. 2)
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