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J. Y. Interpretation No.218 (August 14, 1987 ) =

ISSUE: Are the Ministry of Finance directives in conflict with the
Constitution and inconsistent with the Income Tax Act in fix-
ing an invariable percentage of tax upon income from the sale
of a house by an individual who fails to produce proof to show
the actual price of the deal?

RELEVANT LAWS:

Article 19 of the Constitution ( & &% -+ /ui&) ; Article 71,
Paragraph 1, first sentence, Article 76, Paragraph 1, Article 79,
Paragraph 1, Article 80, Paragraph 1 and Article 83, Paragraph
1 of the Income Tax Act ( FTIFMEH b+ —4&6% — AT
BEFEtAgE B F LT EE B FANTESR
—3A ~ BN+ =44&% —78) ; Ministry of Finance Directive
(67) Tai-Tsai-Shui-Tze No. 32252 (April 7, 1978) ( 8t B 3>
+EtHFwWALAGSE)EMMFEHE = —— 7 =35 % ) ; Min-
istry of Finance Directive (69) Tai-Tsai-Shui-Tze No. 33523
( May 2,1980) (483 >x+AFEA =8 (69) 6 HRTF
% = = & — =% % ) ; Taiwan Provincial Tax Bureau Direc-
tive (67) Shui-Yi-Tze No. 596 (February 3, 1978) ( & # 5 #
HhRATEF_AZR (5t) R—FFELISKESR) .
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method of assessment by imputation ( 3f3H4% € %) , tax-
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¥ ) , income from property transaction (P4 & 2 % #7118 ) ,
actual price of the deal (F % = < % # ) , actual cost (§ %
= & ), original acquisition ( & 4~P~%¥ ) , principle of fair
taxation (FEfL =T RR]) | **

HOLDING: That the people
have the duty to pay tax under law is ex-
plicitly provided by Article 19 of the Con-
stitution. When the state levies income tax
under law, every taxpayer shall have the
duty to file a tax return on his own initia-
tive and present all account books, docu-
ments and vouchers that serve as proof of
his income to enable the taxing authority
to carry out tax audit and assessment.
Where a taxpayer fails to file a tax return
or to present documentary evidence, the
taxing authority may determine his in-
come on the basis of information obtained
upon investigation or the standard profits
made by others in the same trade. This
method of assessment by imputation does
not contradict the purpose of the constitu-
tional provision working on an estimate of
the income by the method of imputation,
the taxing authority must exert all possible

efforts to make an objective and reason-
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able estimation closely corresponding to
the actual income of the taxpayer so as to
safeguard the principle of fair taxation. As
regards the situation where an individual
having sold a house fails to produce
documents to prove the actual price of the
deal at the time of conclusion of the trans-
action and the actual cost of the original
acquisition thereof, the Ministry of Fi-
nance Directives (67) Tai-Tsai-Shui-Tze
No. 32252 issued on April 7, 1978, and
(69) Tai-Tsai-Shui-Tze No. 33523 issued
on May 2, 1980, state: “The income from
a property transaction shall be computed
at 20% of the assessed value of the house
in the year during which the house was
sold.” In other words, the amount of the
taxpayer’s income is imputed at a fixed
percentage of the assessed value of the
house regardless of any variation due to
year, location, and economic conditions.
The resulting figure can hardly be ex-
pected to come close to the actual price
and is unfair as well as unreasonable.
Such a method is also inconsistent with
the meaning of assessment by imputation
as contemplated by the Income Tax Act

and must cease to be operative within six
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months from the date of issue of this in-

terpretation.

REASONING: Atticle 19 of the
Constitution provides: “The people shall
have the duty to pay tax in accordance
with the law.” When the state levies in-
come tax under the Income Tax Act,
whether it be consolidated income tax
payable by individuals or business income
tax, every taxpayer is required to fill out
an income tax return, file the form on his
own initiative within the statutory time
limit and present all account books,
documents and vouchers that serve as
proof of his income to enable the taxing
authority to investigate and assess, upon
receipt of the return, the amounts of in-
come earned and the tax payable by him.
Where a taxpayer fails to fill out and file a
tax return within the statutory time limit
or fails to present account books, docu-
ments and vouchers that serve as proof of
his income during the taxing authority’s
process of investigation or reinvestigation,
the taxing authority may determine his
income on the basis of information ob-

tained upon such investigation or the
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standard profits made by others in the
same trade. Provisions to such effect are
expressly set forth in the Income Tax Act,
Article 71, Paragraph 1, first sentence;
Article 76, Paragraph 1; Article 79, Para-
graph 1; Article 80, Paragraph 1; and Ar-
ticle 83, Paragraph 1. This method of as-
sessment by imputation does not contra-
dict the purpose of the constitutional pro-
vision mentioned above. Nevertheless,
when working on an estimate of the in-
come by the method of imputation, the
taxing authority must exert all possible
efforts based on the rule of thumb (erfah-
rungsmifig) to make an objective and
reasonable estimation closely correspond-
ing to the actual income of the taxpayer so
as to safeguard the principle of fair taxa-
tion. As to the situation where an individ-
ual having sold a house fails to produce
documents to prove the actual price of the
deal at the time of the conclusion of the
transaction and the actual cost of the
original acquisition thereof, making it dif-
ficult to compute his income in the man-
ner as specified in the Income Tax Act,
Article 14, Paragraph 1, Category 7 (1),
the Ministry of Finance Directives (67)
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Tai-Tsai-Shui-Tze No. 32252 issued on
April 7, 1978, and (69) Tai-Tsai-Shui-Tze
No. 33523 issued on May 2, 1980, state:
“The income from property transaction
shall be computed at 20% of the assessed
value of the house in the year during
which the house was sold.” In other
words, the amount of the taxpayer’s in-
come is imputed at a fixed percentage of
the assessed value of the house regardless
of any variation due to year, location, and
economic conditions. Nor is such formula
designed for the purpose of discovering
the true facts of the particular tax case.
The resulting figure can hardly be ex-
pected to come close to the actual price
and is unfair as well as unreasonable.
Such a method is also inconsistent with
the meaning of assessment by imputation
as contemplated by the Income Tax Act
and must cease to be operative within six
months from the date of issue of this in-

terpretation.

Incidentally, the contents of the Tai-
wan Provincial Tax Bureau Directive (67)
Shui-Yi-Tze No. 596 dated February 3,
1978, are covered by the above Ministry
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of Finance directives and need no separate

interpretation by this Court.

Justice Tieh-Cheng Liu filed dissenting RIFEBFEAHRZEBHFRETR
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