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J. Y. Interpretation No.204 (April 11, 1986) *

ISSUE: Does the imposition of criminal punishment under Article 142,
Paragraph 2, of the Act of Negotiable Instruments on people
who overdraw their checks contravene Articles 15 and 22 of
the Constitution?
RELEVANT LAWS:
Articles 15 and 22 of the Constitution ( &% % + BA& & % —
+ =14 ) ; Articles 126, 128 and Article 141, Paragraph 2 of
the Act of Negotiable Instruments ( Z4E 5% — & =+ >~
s F—a T AMEARF—Eaw—FF =R) .
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HOLDING: The criminal pun-

ishment provision of Article 141, Para-
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graph 2, in the Act of Negotiable Instru-
ments aims to prevent the overdrawing of
checks by drawers, and to ensure the ne-
gotiability and payability of checks. Since
the commencement of its operation, it has

been used to improperly extend credit.
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However, the question lies in the appro-
priateness of the provision, and is within
the legislature’s authority to determine. It
does not contravene Articles 15 and 22 of

the Constitution.

REASONING: Article 128,
Paragraph 1, of the Act of Negotiable In-
struments stipulates that checks must be
payable upon presentment, and any state-
ments to the contrary shall be void. There-
fore, checks are promises for payment
with the important attribute of actual
payment in the place of cash, and are vital
instruments in transactions. Therefore Ar-
ticle 126 of the same Act expressly states
that: “The drawer of a check shall guaran-
tee payment of the sum of money speci-
fied on the check.” In order to prevent the
drawing of checks by drawers when there
are insufficient funds, Article 141, Para-
graph 2, of the same Act provides:
“Where a person intentionally draws a
check in an amount in excess of the funds
remaining in the drawer’s account or to
the drawer’s allowable credit with the
drawee, and such check cannot be paid

upon presentment by the bearer, the
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drawer is liable to imprisonment for a
term of less than three years and detention
and/or a fine not exceeding the unpaid
amount of said check.” This criminal pun-
ishment seeks to ensure negotiability of
checks and their actual payability and to

maintain secure transactions.

For checks which bear a date after
the date of issue, Article 128, Paragraph 2,
of the Act of Negotiable Instruments
stipulates that: “A bearer of a check shall
not present the check for payment prior to
its stated date.” The issuing of a check
prior to its stated date does not prohibit its
negotiability. This is the nature of a check
which is not entirely comparable with
“payment upon presentment” under Para-
graph 1 of the same Article. But for the
purposes of securing the said check’s pay-
ability, if there are not sufficient funds in
the account to cover a post-dated check on
the stated date for payment, criminal pun-
ishment under Article 141, Paragraph 2, of
the same Act shall be equally applicable.
However, the adoption of criminal pun-
ishment as a means to ensure a check’s

negotiability can easily lead the bearer to
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overlook the drawer’s credibility when
receiving the check. Since the com-
mencement of its operation, it has been
used to improperly extend credit. How-
ever, the question lies in the appropriate-
ness of the provision, and is within the
legislature’s authority to determine. It
does not contravene Articles 15 and 22 of

the Constitution.

In addition, although a check is an
unconditional instrument, its drawer may
still use it as evidence against the bearer
when there is a dispute between the par-
ties. Should a drawer allege the existence
of a fact in dispute which causes non-
payment of a check and the criminal
court, without investigating the existence
of criminal intention in relation to the fact
in dispute as required by Article 141,
Paragraph 2, of the Act of Negotiable In-
struments, imposes criminal punishment
under the said provision, the question is
one concerning the appropriateness of the
judgment and is irrelevant to the constitu-

tionality of the said provision.
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Justice Yu-Ling Yang filed dissenting RIRMRFELG K ETHE - RRE
opinion, in which Justice Teh-Sheng — BHAMEKEZFRF LRREFEE
Chang and Justice Chien-Tsai Cheng AE -

joined.



