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J. Y. Interpretation No.196 (June 14, 1985) *
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ISSUE: Are the relevant provisions of the Enforcement Rules of the
Land Tax Act regarding the calculation of the total amount of

increased value of land unconstitutional?

Article 19 of the Constitution ( &% % + /14 ) ; Articles
28,32,34,49 and 58 of the Land Tax Act ( 385 % —F+ N\
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legalism on taxation (#L#% %4 £ & ) , fair rent taxation (F2
#o-FJz 8] ) , land value increment tax ( X 33E{E AR ) , to-
tal incremental value of land calculated ( + Hui3RAE 48 58>
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HOLDING: Article 34 of the En-
forcement Rules of the Land Tax Act
stipulates: “Where the total incremental
value of land is calculated based on Arti-
cle 32 of this act, the base shall be the
original provided land price adjusted in
accordance with the latest monthly pub-

licly announced general wholesale price

* Translated by Louis Chen, Professor of Law.
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index during the time of acceptance by the
competent land administration office in
which the landowner and obligor declared
their current transfer value and the current
value of the land value increment tax as-
sessed during previous transfer”. The ob-
jective is to ensure the fair and reasonable
calculation of the total incremental value
of land and thus there is no contradiction

to Article 19 of the Constitution.

REASONING : When a seller
sells an unsorted and unsubdivided parcel
of land, there are no limitation rules to
follow concerning the application of
rights modification registration and decla-
ration of current transfer value for pay-
ment of the land value increment tax
where the land has been handed over to
the buyer for use. If after the land is sorted
and subdivided by the competent land
administration authority, and before the
buyer files for modification of rights reg-
istration, the government-declared current
value of the land has increased, then the
proceeds arising from the natural incre-
mental value shall neither be the proceeds

acquired by the seller nor by the original
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taxpayer, but those enjoyed by the buyer.
Such portion of the land value increment
tax shall, according to the explanation of
the High Court Conference of our Yuan
Interpretation No.180, be levied on the
beneficiary only when there is a subse-
quent legal expropriation reasoning to
conform with the principle of fair rent

taxation.

After the land ownership is trans-
ferred, the land value increment tax shall
be levied based on the total incremental
value of land (See Article 28 of the Land
Tax Act). Where there is a change in the
general whole price index, the total in-
cremental value of land in accordance
with the provision of Article 32 of the
Land Tax Act, the original provided land
price and the current value of the land
value increment tax determined during the
previous transfer shall be calculated based
on the adjusted wholesale price index an-
nounced by the government. This is done
to lessen the land increment value which
has only been formally increased due to
inflation, and to make the total incre-

mental value of land consistent with the
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actual matter. Article 34 of the Enforce-
ment Rules of the Land Tax Act, which is
in accordance with Article 58 of the Land
Tax Act, states: “Where the total incre-
mental value of land is calculated based
on Article 32 of this act, the base shall be
the original provided land price adjusted
in accordance with the latest monthly pub-
licly announced general wholesale price
index during the time of acceptance by the
competent land administration office in
which the landowner and obligor declared
their current transfer value and the current
value of the land value increment tax as-
sessed during previous transfer”. The term
“during the time of acceptance” refers to
the time period as provided for in Article
49 of the Land Tax Act, the objective of
which is to ensure the fair and reasonable
calculation of the total incremental value
of land. Thus, there is no contradiction to

Article 19 of the Constitution.
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