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J. Y. Interpretation No.179 (February 25, 1983 ) =

ISSUE: Under Article 9 of the Enforcement Act of the Code of Civil
Procedure, if an appellant represented by an attorney as his
agent ad litem fails to pay court costs, the court may determine
not to order that the defect be amended within a fixed time
limit and dismiss an action for retrial on the ground that the ac-
tion is not brought in the proper form prescribed by law. Does
this Act interfere with the exercise of the right of litigation and
the equality of legal standing of the people, and is it thus un-
constitutional?
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HOLDING: The purpose of Ar-
ticle 9 of the Enforcement Act of the Code
of Civil Procedure, which provides that
where an appellant represented by an at-
torney as his agent ad litem fails to pay
court costs the court may determine not to
order that an amendment be made within
a fixed time limit, is to avoid delay of the
proceeding. The provision thus does not
interfere with the exercise of the right of
instituting legal proceedings and the
equality of legal standing of the people.
Whether the statute should be made appli-
cable mutatis mutandis to an action of
retrial brought against an irrevocable
judgment delivered by a court of first ap-
peal or of the final appeal is a question of
the application of law in adjudication, and
for that reason the provision cannot be

said to be contrary to the Constitution.

REASONING: The petitioner in
the instant case states in essence that he
brought an action for retrial through the
representation of an attorney as his agent
ad litem against the Supreme Court’s
Precedent T.S.T. 1128 (Supreme Court,
1981), and that by its ruling T.T.T. 131
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(1981), the Supreme Court, applying Arti-
cle 9 of the Enforcement Act of the Code
of Civil Procedure but without ordering an
amendment, dismissed the action on the
ground that the action for retrial was not
brought in the proper form required by
law because the petitioner failed to pay
court costs. The petitioner thus applies for
interpretation to be made by this Yuan on
the ground that said Act invoked by the
Supreme Court in the irrevocable final
ruling at issue is arguably unconstitu-

tional.

It must be noted that while the so-
called people’s right of instituting legal
proceedings under Article 16 of the Con-
stitution means that the people shall have
the right of instituting legal proceedings
when their right has been injured, it also
means that the court has the duty to adju-
dicate in accordance with law. The exer-
cise of the right of instituting legal pro-
ceedings, however, must follow the for-
mality prescribed by law. In view of the
fact that not all litigants have knowledge
of the procedural law, the law allows

amendment to be made in case of any
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defect in formality. If a party has ap-
pointed an attorney as his agent ad litem
for the institution of an appeal, however,
the legal requirement in respect of pay-
ment of court costs is a formality with
which the attorney should be familiar.
Hence, to avoid delay of the proceeding,
Article 9 of the Enforcement Act of the
Code of Civil Procedure gives the court
the power to decide at its discretion
whether or not to order an amendment.
The provision that the court may decide
not to order an amendment does not inter-
fere with the exercise of the people’s right

of instituting legal proceedings.

Moreover, while the Constitution
provides in Article 7 that all citizens of the
Republic of China, irrespective of sex,
religion, race, class, or party affiliation,
shall be equal before the law, it does not
prohibit reasonably differential statutory
prescriptions based on age, occupation,
and economic situations of and the special
relations between people. Accordingly,
Article 9 of the Enforcement Act of the
Code of Civil Procedure does not interfere

with the constitutional protection with
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respect to the equality of the people.

Finally, whether the provision of Ar-
ticle 9 of the Enforcement Act of the Code
of Civil Procedure in respect of the insti-
tution of appeals should be made applica-
ble mutatis mutandis to an action of retrial
brought against an irrevocable judgment
delivered by a court of first appeal or of
the final appeal is a question of the appli-
cation of law in adjudication. Although
the provision has a bearing on the protec-
tion of the people’s rights and interest, and
the court, when invoking said article, must
employ prudence in the exercise of its
discretion, the statute cannot be said to be

contrary to the Constitution.

Justice Yi-Po Cheng filed dissenting opin-

ion.
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