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ISSUE:

Article 496, Paragraph 1, Subparagraph 1, of the Code of Civil
Procedure permits initiation of an action for retrial if the final
judgment is based upon “apparently erroneous application of
law or regulation.” Does the said provision cover the situation
where the Court consciously or unconsciously fails to apply
the relevant provision of law in rendering its final judgment in
order to implement the protection of the rights and interests

guaranteed by the Constitution?
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HOLDING: The meaning of
“apparent erroneous application of provi-
sions of law” described in Article 496,
Paragraph 1, Subparagraph 1, of the Code
of Civil Procedure shall include the case
of a simple failure to apply relevant provi-
sions of law in the rendition of a final and
binding judgment, where such failure pre-
sents material impact on the outcome of
said judgment. In such instance, the pro-
tection of people’s rights and interests
guaranteed by the Constitution should
dictate that the party thus aggrieved be
permitted to initiate an action for retrial.
The portion of the Supreme Court opinion
in its Precedent T.T.T. No.170 (Sup. Ct.,
1971) insofar as it is inconsistent with the
above view, shall no longer be upheld. On
the other hand, where such simple failure
to apply relevant provisions presented no
prejudicial effect on the outcome of the
judgment, no retrial should be permitted.
As such, said Supreme Court precedent
should not be deemed as contrary to the

Constitution.

An Interpretation given by this Yuan

in response to a petition shall also be ap-
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plicable with respect to the legal action of
the petitioner, for which the original peti-

tion was made.

REASONING: In its Precedent
T.T.T.No.170, (Sup. Ct., 1971), the Su-
preme Court held that, “apparent errone-
ous application of provisions of law’ pro-
vided in Article 496, Paragraph 1, Sub-
paragraph 1, of the Code of Civil Proce-
dure refers to the case where application
of certain legal provisions in the rendition
of an final and binding judgment is mani-
festly erroneous under laws or manifestly
contrary to any of prevailing Interpreta-
tions by the Judicial Yuan or Grand Jus-
tices Council or currently valid Precedents
of this Yuan but does not include the case
of simple failure to apply certain provi-
sions. This can be deduced from a textual
interpretation of said Article 496, further
supported by reference to Article 468 of
said Act in which ‘failure to apply legal
provisions’ and ‘improper application of
legal provisions’ are expressly listed side
by side.” If the above opinion prevails, a
party aggrieved would be barred from

pursuing the relief of retrial with respect

BERDGE B5iE~T4
BEEBRFHE—LORAGIM - T REFR
WEF WA SEE A FE —RPTR
R EFBAA $5R A RIS AR AT
WA Z A RBRT G FERE > R
B KR BLH A MR KR IK T SR
ARG H R ZH P BAREREME
EROIEHBG T AR ERZEN L
N BRZER X & ELRBER R
B S T AR R R R R AR R
T HERZRTAHA o ) IR
FFAHA G AR TR R RZ AR,
F o B RIAR B FAZ R H RIURK -



to a final and binding judgment rendered
in relation to a simple failure to apply

relevant provisions.

“Apparent erroneous application of
provisions of law” shall refer to the case
where certain legal provisions which
should have been applied were not applied
and certain legal provisions which should
not have been applied were instead erro-
neously applied. Article 496, Paragraph 1,
Subparagraph 1, of the Code of Civil Pro-
cedure was amended in reference to the
Grounds for Second Appeal prescribed in
the Code of Civil Procedure and provi-
sions for Extraordinary Appeal prescribed
in the Code of Criminal Procedure, for
ensuring due protection of rights and in-
terests under the Constitution, whereas the
statutory ground for granting permission
to Second Appeal in a civil matter or Ex-
traordinary Appeal in a criminal case is on
the basis of a judgment or an irrevocable
judgment being rendered contrary to pro-
visions of law. Such judgment rendition
contrary to laws shall mean both failure to
apply provisions of law and improper ap-

plication of provisions of law. Therefore,
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“apparent erroneous application of provi-
sions of law” in said Article 496 shall also
include within its meaning “simple failure
to apply provisions of law,” in addition to
“improper application of provisions of

2

law.

However, only if a simple failure to
apply provisions of law has resulted in
apparent impact to the outcome of a
judgment may a party aggrieved be per-
mitted to seek the relief of retrial for safe-
guarding his or her interests. On the other
hand, if such a failure had presented no
prejudicial effect on the judgment, no pro-
tection should then be necessary, and ac-
cordingly, no such ground for retrial may

be available.

In conclusion, the meaning of “ap-
parent erroneous application of provisions
of law” described in Article 496, Para-
graph 1, Subparagraph 1, of the Code of
Civil Procedure shall include the case of a
simple failure to apply relevant provisions
of law in the rendition of an irrevocable
judgment, where such failure presents

material impact on the outcome of said

MEHE P e H AR ey R R R
EARHIZERBADE . §FAL
H A 0 AT B B IGE K BUR - 1%
Pk AR R R A2 R R
EE P RGEZILE ARFHLE
F3¥g o

kp BRI o BEE PR IE ARG i
iR BRBERF FH - ABREFR
RNEFEENFSEE AR —RATE
WA ERBEA R ZEE 0 BHFEFEA
HZREBEZT > ABREFRBA
MaZRE > RIBFERSTFEETF
H—EOF R > M bl B RS
o0 JER TR o AT FIFH TR
HRER > HARABEDZE R T

>

N



judgment. In such instance, protection of
the people’s rights and interests guaran-
teed by the Constitution should dictate
that the party thus aggrieved be permitted
to initiate an action for retrial. The portion
of the Supreme Court opinion in its
Precedent T.T.T.No.170 (Sup. Ct., 1971),
insofar as it is inconsistent with the above
view, shall no longer be upheld. On the
other hand, where such simple failure to
apply relevant provisions presented no
prejudicial effect on the outcome of the
judgment, no retrial should be permitted.
As such, said Supreme Court precedent
should not be deemed as contrary to the

Constitution.

Furthermore, in case an Interpreta-
tion, given in response to a petition, is
favorable to the petitioner, pursuant to
Article 4, Paragraph 1, Subparagraph 2, of
the Grand Justices Council Adjudication
Act, permitting the people’s petition for
Interpretation, said Interpretation shall be
applicable to the petitioner’s case for
which the petition was made; as such, the
present petitioner may seek for relief pur-

suant to statutory procedure.
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Justice Shih-Ron Chen filed dissenting

opinion.



