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J. Y. Interpretation No.162 ( April 25, 1970 ) =

ISSUE: 1.Is Article 81 of the constitution applicable to the Chief Judge of
the Administrative Court or the Chairperson of the Commission
on the Disciplinary Sanction of Functionaries?

2.Is a judge of the Administrative Court or a commissioner of the
Commission on the Disciplinary Sanction of Functionaries con-
sidered as a “judge” under the Constitution?

RELEVANT LAWS:

Articles 77, 80 and 81 of the Constitution ( &% % £+ L%,
BB E AN+ —4) ; 1.Y. Interpretation No. 13 ( 3%
KeRE 5%+ =) .
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HOLDING: 1. The President of
the Administrative Court and the Chief
Commissioner of the Public Functionaries
Disciplinary Commission are the adminis-
trative heads of the respective agencies.
Therefore, the provisions set forth in Arti-
cle 81 of the Constitution are not applica-
ble to the President of the Administrative
Court or the Chief Commissioner of the
Public Functionaries Disciplinary Com-

mission.

2. The adjudicator of the Administra-
tive Court and the commissioner of the
Public Functionaries Disciplinary Com-
mission have authority to adjudicate or
deliberate administrative cases independ-
ently and impartially pursuant to the law
without political interference. Therefore,
the adjudicator of the Administrative
Court and the commissioner of the Public
Functionaries Disciplinary Commission
should be considered as judges under the
Constitution in accordance with Articles
78 and 80 of the Constitution. The pur-
pose of granting tenure to judges under
Article 81 of the Constitution is to allow

judges to adjudicate or deliberate cases
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independently and impartially pursuant to
the law without political interference. The
respective entitlements granted to the ad-
judicator of the Administrative Court and
the commissioner of the Public Function-
aries Disciplinary Commission shall be
properly regulated by law to allow them
to exercise judicial functions and to main-
tain job stability in compliance with the
intention and purpose of Article 81 of the

Constitution.

REASONING: 1. The President
of the Administrative Court and the Chief
Commissioner of the Public Functionaries
Disciplinary Commission are the adminis-
trative heads of the respective agencies.
The President of the Administrative Court,
who also serves as an adjudicator, may be
required by his/her position to serve as a
presiding judge. The Chief Commissioner
of the Public Functionaries Disciplinary
Commission does not participate in the
deliberation of a disciplinary action
against a civil servant. Neither the Presi-
dent of the Administrative Court nor the
Chief Commissioner of the Public Func-

tionaries Disciplinary omission is consid-

J.Y. Interpretation No.162 379

RIEEEG T — - irEERK
kN HFAEKRERE LRk BhhE
WEGHMMATHESRZ Gk - ITBUER
REkFAEFTE ERFAREK S HBHEER
RRHBZER AHEBARELEECEE
Ko EFSHEBREHZER > HIEE
FENTIEFIMZIEE  BRYBZT
T o MAAHERR K C AR EEAREE
cEBRk AREFEANT 2 H

o

=



380 J.Y. Interpretation No.162

ered to be a judge under Article 80 of the
Constitution and is not entitled to tenure.
Therefore, the provisions set forth in Arti-
cle 81 of the Constitution are not applica-
ble to the President of the Administrative
Court or the Chief Commissioner of the
Public Functionaries Disciplinary Com-

mission.

2. Article 77 of the Constitution pro-
vides that the Judicial Yuan is the supreme
judicial agency of the country, adjudicat-
ing civil, criminal or administrative cases
and civil servant disciplinary actions. The
adjudicator of the Administrative Court
and the commissioner of the Public Func-
tionaries Disciplinary Commission have
authority to adjudicate or deliberate ad-
ministrative cases independently and im-
partially pursuant to the law without po-
litical interference. Therefore, the adjudi-
cator of the Administrative Court and the
commissioner of the Public Functionaries
Disciplinary Commission should be con-
sidered as judges under the Constitution in
accordance with Article 80 of the Consti-
tution. J. Y. Interpretation No. 13 has
clarified that a judge under Article 81
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of the Constitution is the same as a judge
prescribed in Article 80 of the Constitu-
tion. The purpose of granting tenure to
judges under Article 81 of the Constitu-
tion is to allow judges to adjudicate or
deliberate cases independently and impar-
tially pursuant to the law without political
interference. However, judges entitled to
tenure are not exempted from dismissal,
suspension or discharge of official duties
due to incompetency. Thus the entitle-
ments granted to the adjudicator of the
Administrative Court and the commis-
sioner of the Public Functionaries Disci-
plinary Commission shall be properly
regulated by law to allow them to exercise
the judicial functions and to maintain the
job stability in compliance with the inten-
tion and purpose of Article 81 of the Con-
stitution. To ensure that judges properly
perform their official duties, their qualifi-
cations shall also be regulated by law ac-

cordingly.

Justice Shih-Ron Chen filed dissenting

opinion in part.
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