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J. Y. Interpretation No.153 (July 7, 1978 ) *

ISSUE:

Where there is an appeal against the ruling without the pay-
ment of court costs, and the presiding judge immediately dis-
misses the appeal by a ruling without fixing a period and or-
dering the defects to be amended within such period, is there
any issue of whether the application of laws or regulations vio-

lates the Constitution if the said ruling becomes final?

RELEVANT LAWS:

Article 16 of the Constitution ( &k % + 7514 ) ; Paragraph 1
of Article 121 of the Code of Civil Procedure ( K. EFHFNEH
— B —+—4% —8) ; Precedent T.K.T. No. 242 (Sup. Ct.
1961) (R&HERAETFEIMFH W SRR FAH) .

KEYWORDS :

right of suit ( 353A4E ) , irrevocable final decision ( %% € 425
#.#]) , substantial certainty effect (‘B 5% L g€ /) **

HOLDING: If there is an appeal
against the ruling without the payment of
court costs, the presiding judge shall fix a
period and order the defects to be
amended within such period, and shall not

immediately dismiss the appeal by a rul-
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ing. Although Precedent T.K.T. No. 242
(Sup. Ct. 1961) is not in accordance with
the above-mentioned opinion, since courts
of each grade did not adjudicate on the
subject matter of an action in the present
case, according to the laws the parties
may still bring the same action for reme-
dies again. Thus, this irrevocable ruling
applying the above Precedent is not a mat-
ter of whether the laws or regulations ap-
plied by an irrevocable final decision vio-

late the Constitution or not.

REASONING: The point of this
petition may be briefly stated as follows.
There was a case of a dispute over a pen-
sion payment between the petitioner and
the Taiwan Power Company. The peti-
tioner was not content with the ruling of
dismissal of the case by the court of the
first grade, and appealed against the rul-
ing. Because the petitioner failed to pay
the court costs, the court of first appeal
immediately dismissed the appeal without
an order to amend it. The ruling by the
court of first appeal was appealed as well;
the Supreme Court applied the Precedent
T.K.T. No. 242 (Sup. Ct. 1961), and there-
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fore dismissed this appeal for the same
reason. The petitioner asserted that the rul-
ing by the Supreme Court had infringed
upon his right of instituting legal proceed-
ings and could be unconstitutional, so he

petitioned for an interpretation.

According to Article 16 of the Con-
stitution, “The people shall have the right
of presenting petitions, administrative ap-
peals, or instituting legal proceedings.” As
for the so-called right of instituting legal
proceedings, it is a judicial beneficiary
right for the people, and it means not only
that people may file lawsuits when they
believe their rights have been infringed
upon, but also that the court shall particu-
larly regard this right, facilitate people’s
complaints, and shall not cause any hin-
drance to it. And this is why Paragraph 1
of Article 121 of the Code of Civil Proce-
dure provides: “If the petition or the writ-
ten statement is not made in proper form
or is defective in other respects, the pre-
siding judge shall fix a period and order
the defects to be amended within such
period.” If there is an appeal against the

ruling without the payment of court costs,
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since it still could be amended, the presid-
ing judge shall fix a period and order the
defects to be amended within such period,
and shall not immediately dismiss the ap-
peal by a ruling. Precedent T.K.T. No. 242
(Sup. Ct. 1961) reveals: “If there is an
appeal against the ruling without the pay-
ment of court costs, the court may decide
against fixing a period and ordering the
defects to be amended within such pe-
riod.” Although this Precedent is not in
accordance with the above-mentioned
opinion, since courts in each grade did not
adjudicate on the subject matter of an ac-
tion in the present case, which means
there will not be any substantial certainty
effect on the matter, according to the laws
the parties may still bring the same action
for remedies again. Thus, this irrevocable
ruling applying the above Precedent is not
a matter of whether the laws or regula-
tions applied by an irrevocable final deci-

sion violate the Constitution or not.

Justice Shih-Ron Chen filed dissenting
opinion.
Justice Wei-Kuang Yiau filed dissenting

opinion.
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