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J. Y. Interpretation No.147 (December 24, 1976 ) *

RELEVANT LAWS:

KEYWORDS:

FURE) **

ISSUE: Does the husband’s taking a concubine constitute a justifiable

reason for his wife to apply for judicial separation?

Articles 1001 and 1052 of the Civil Code ( B.i: % —F & —
B~ F—FERE+ %) .

marital obligation of fidelity ( B #¢ &% ) , marital obligation
to cohabit ( F] & &% ) , judicial separation (% ¥] % B ~ 3

HOLDING: The act of a hus-
band to take a concubine is in violation of
the marital obligation of fidelity. Such act
constitutes a legally justifiable reason to
release the lawful wife from her marital
obligation to cohabit, as provided in the
proviso of Article 1001 of the Civil Code.
The wife is thus entitled to claim that until
the act terminates, she is no longer legally
bound by the marital obligation to cohabit.

A ‘justifiable reason’ does not have to be

*  Translated by Professor Dr. Amy H.L. SHEE.
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one of the grounds for divorce as enumer-
ated in Article 1052 of the Civil Code.
The wording of ‘the wife may make a
claim to separate’ as cited from this
Yuan’s Interpretation Yuan-tze No.770
actually means: ‘the wife is no longer le-
gally bound by the marital obligation to
cohabit’ as provided in the said proviso of
Article 1001. This Interpretation reaftirms
the Interpretation No.770 has by no means
rendered a spousal right to apply to the

court for judicial separation.

REASONING: The resolution
of the 180th Meeting of the Judicial Yuan
Grand Justices Council reads: “When a
central or local government agency, in the
application of the Constitution, laws or
administrative orders, encounters doubts
about any Interpretation of the Judicial
Yuan and consequently submits a petition
for a further Interpretation, this meeting
may make a re-interpretation under Arti-
cle 4 or Article 7 of the Grand Justices
Council Adjudication Act.” The present
case concerns doubts raised by the Su-
preme Court about this Yuan’s Interpreta-

tion Yuan-tze No.770, thus it shall be re-
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interpreted in accordance with the above

resolution.

Article 1001 of the Civil Code pro-
vides that a husband and wife have a mu-
tual marital obligation to cohabit, unless
there are legally justifiable reasons for not
doing so. The act of a husband to take a
concubine is in violation of the marital
obligation of fidelity, which constitutes a
justifiable reason to release the lawful
wife from her marital obligation to co-
habit, as provided in the proviso of Article
1001. The wife is thus entitled to claim
that until the act is terminated, she will no
longer be legally bound by the marital
obligation to cohabit. A ‘justifiable reason’
does not have to be one of the grounds for
divorce as enumerated in Article 1052 of
the Civil Code. Nevertheless, as the mar-
riage still legally exists, the wife shall ful-
fill her marital obligation to cohabit with
the husband once the ‘justifiable’ reason is
removed. The wording of ‘the wife may
make a claim to separate’ as cited from
this Yuan’s Interpretation Yuan-tze No.770
actually means: ‘the wife is no longer

legally bound by the marital obligation to
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cohabit’ and thus, the Interpretation has
by no means rendered a spousal right to
apply to the court for judicial separation
as may have been provided in foreign
laws concerning judicial separation and

divorce.

Justice Shih-Ron Chen filed dissenting
opinion.

Justice Yu-Ling Yang filed dissenting
opinion.

Justice Wei-Kuang Yiau filed dissenting

opinion.
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