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J. Y. Interpretation No.140 ( November 15, 1974 ) *

ISSUE: What remedy should be sought where a public prosecutor
unlawfully issued a non-prosecution ruling as to a case already
prosecuted?

RELEVANT LAWS:

Article 258 of the Code of Criminal Procedure (=% 27322
¥ F I ANiE).

KEYWORDS:
ruling nolle prosequi ( # 42 e~ ) , reconsideration ( £
HOLDING: When a case is BRI : 2B Birn

pending in the criminal court, if the prose- % AR R EREML TR ETATA

cutor illegally makes a ruling nolle prose-  FR % * EEFASFFFBR > L&
qui on the basis of substantial evidence, if kXA R RF ISk > BAFR T4

the complainant duly applies for reconsid- 3B %444 °
eration of the ruling, the chief prosecutor
or prosecutor general of a higher court

shall set aside the ruling.

REASONING: When a case is BERDE  FueRih
pending in the criminal court, it shall be  Fef& > BPJBARIEE H| 0 ZWRBZEHME

P>
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tried by law. If the prosecutor makes a
ruling nolle prosequi on the basis of sub-
stantial evidence, the ruling will obviously
be illegal and therefore invalid. If the
complainant duly applies for reconsidera-
tion of the invalid ruling, the chief prose-
cutor or prosecutor general of a higher
court shall correct the error by setting
aside the ruling, which may have come

into effect nominally.

Justice Shih-Ron Chen filed dissenting
opinion.

Justice Shueh-Teng Lee filed dissenting
opinion, in which Justice Yueh-Sheng

Weng joined.
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