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J. Y. Interpretation No.87 ( December 9, 1960 ) *
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ISSUE: What are the legal effects for an adoption carried out against

the statutory restrictions on age?

Articles 72 and 1073 of the Civil Code ( Bi: % £+ & &

Revocation (#4%) , indictment (A3 ) , spirit of law (%

HOLDING: Pursuant to Article
1073 of the Civil Code, an adopter should
be at least 20 years older than his adoptive
child. Nevertheless, if the adoptive rela-
tionship violates the stipulation, it is cer-
tainly not invalid and revocation can only
be filed for an adoptive relationship. Thus,
the interpretation of Yuan-je Tze No.3120,
Paragraph 5 (Judicial Yuan), should be
upheld.

REASONING: According to

* Translated by Lawrence L. C. Lee.
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Yuan-je Tze No.3120 (Judicial Yuan),
Paragraph 5, inferred from Yuan yuan
No.2271, Article 1073 of the Civil Code
has no stipulation similar to that of an-
nulment of marriage against an adoptive
relationship which violates the age restric-
tion. However, marriage and adoption are
acts which both involve relationships.
Thus, the legal reason for annulling an
illegal marriage and an illegal adoption
are the same. Article 579 of the Code of
Civil Procedure stipulates specific litiga-
tion to quash an adoption indictment, and
the court determines whether there are
grounds for such an indictment. However,
the Civil Code does not stipulate specific
litigation concerning an adoption indict-
ment. Thus, an illegal adoption should fall
under the same interpretation as that for
an annulment of marriage. The Code of
Civil Procedure was enacted after the en-
forcement of the Civil Code, and based on
the spirit of said law, which stipulates spe-
cific litigation concerning an adoption
indictment, what has already been eluci-
dated should not be considered inapplica-
ble. The abovementioned interpretation

has been in force for a long time. If it
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were to be amended, it could harm many
people who obtained adoptive relations
under this interpretation and might cause
family and social disputes. Concerning the
petition stating that the adoptor has an
illegal interest in this case, this issue
should be considered under Article 72 of
the Civil Code. It does not influence the
adoption age restriction of Article 1073 of
the Civil Code. Therefore, the original
interpretation should be upheld.

Justice Shang-Kuan Shih filed dissenting
opinion, in which Justice Ji-Jong Wang,
Justice Yien-Cheng Shih, Justice Jou-
Kang Jing, Justice Han Hu and Justice

Fan-Kang Tseng joined.
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