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J. Y. Interpretation N0.392 ( December 22, 1995) *

ISSUE: Is the “unlawful” arrest and detention condition imposed by Ar-
ticle 1 of the Habeas Corpus Act inconsistent with Article 8 of
the Constitution?
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HOLDING: Criminal procedure,
the judicial proceeding to try criminal
cases, is one of the powers held by the
judicial branch. It is a process with the
purpose of carrying out the penal power
of a state. A criminal trial begins with an
indictment, which resulted from investiga-
tions. When a judgment is final, execution
of punishment is necessary to realize the
content of judgment. Therefore, these
steps, viz., the process of investigation,
indictment, trial, and execution of pun-
ishment, are closely related to trial and
punishment -- they are different stages of
the process of criminal justice. In this
process, the prosecutor’s offices act on
behalf of the state to investigate, indict,
and punish. Since the duty and function of
a prosecutor’s office is to carry out its role
in criminal justice, its conduct within this
sphere of state action shall be deemed

“judiciary” in an expansive sense. There-
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fore, the term “judicial organ” used in Ar-
ticle 8, Paragraph 1, of the Constitution
would not have the same meaning as the
term “judicial organ” used in Article 77 of
the Constitution. Instead, the term is ap-
plied as an expansive definition in order
that the prosecutor’s offices may be in-

cluded therein.

The term “trial” defined in Article 8§,
Paragraphs 1 and 2, of the Constitution
means trial by court. He who has no au-
thority to try a case cannot conduct this
proceeding. The “court” defined in Article
8, Paragraphs 1 and 2, means a tribunal
composed of a judge or a panel of judges
empowered to try cases. According to Ar-
ticle 8, Paragraph 2, of the Constitution, if
any organ other than a court arrested or
detained a person, such organ shall sur-
render the detainee to a competent court
for trial within 24 hours of said action.
Therefore, the Code of Criminal Proce-
dure, Article 101, and Article 102, Para-
graph 3, applies mutatis mutandis to Arti-
cle 71, Paragraph 4, and Article 120,
which empowers a prosecutor other than a

judge to detain suspects; Article 105,
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Paragraph 3, of the same Code which em-
powers a prosecutor to grant a request for
detention submitted by the chief officer of
the detention house; Article 121, Para-
graph 1, and Article 259, Paragraph 1, of
the same Code which empowers a prose-
cutor to withdraw, suspend, resume, con-
tinue detention, or to take any other meas-

ures in conjunction with a detention.

These provisions are incongruous
with the spirit of the aforementioned Arti-
cle 8, Paragraph 2, of the Constitution.
Article 8, Paragraph 2, of the Constitution
merely provides: “When a person is ar-
rested or detained on suspicion of having
committed a crime, the organ making the
arrest or detention shall in writing inform
said person, and his designated relative or
friend, of the grounds for his arrest or de-
tention, and shall, within 24 hours, turn
him over to a competent court for trial.
Said person, or any other person, may
petition the competent court that a writ be
served within 24 hours on the organ mak-
ing the arrest for the surrender of said per-
son for trial.” It does not impose an

“unlawful arrest or detention” condition
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for surrendering the detainee to court for
trial. Whereas Article 1 of the Habeas
Corpus Act prescribes that “When a per-
son is arrested or detained unlawfully by
any organ other than a court, said person,
or any other person, may petition the Dis-
trict Court or High Court of the arresting
place to issue a writ directing the detainor
to surrender the detainee to court for
trial.” It does add an extra term “unlawful
arrest or detention” as a condition for peti-
tioning the writ. Therefore, this provision
violates the aforementioned Article 8,

Paragraph 2, of the Constitution.

It is hereby declared that the above-
mentioned unconstitutional provisions of
the Code of Criminal Procedure and the
Habeas Corpus Act shall lose effect within
two years from the date of promulgation
of this Interpretation. Yuan-je Tze No.
4034 of this Yuan shall be modified ac-
cordingly. As to the 24-hour requirement
stated in the “turn over within 24 hours”
clause of Article 8, Paragraph 2, of the
Constitution, it shall refer to objectively
feasible time for conducting an investiga-

tion. Interpretation No. 130 of this Yuan
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shall still be binding. In the case where
good causes exist, any other constitution-
ally permissible defenses for timeliness
shall also be exempted from the 24-hour

limit. It is hereby pointed out as well.

REASONING: This case has
been brought before this Yuan on the fol-
lowing grounds: [1]Petitioner Legislative
Yuan, while performing its duty to revise
the Code of Criminal Procedure, ques-
tioned whether the prosecutor’s office is
included in the meaning of “judicial or-
gan” provided in Article 8, Paragraph 1,
of the Constitution. Therefore, it has peti-
tioned this Yuan for an interpretation;
[2]Petitioner Hsu, Shin-Lian claimed that
his constitutionally protected right had
been infringed upon unlawfully. He had
litigated the issue in lower courts, and had
exhausted all appeals available. Therefore,
he asked this Yuan to review the issue of
whether the relevant laws applied in his
final and binding judgment were constitu-
tional. [3]Petitioners Chang, Chun-Shong
et al., 52 members of the Legislative
Yuan, while exercising their legislative

functions and duties, had a question about
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the meaning of a constitutional provision.
Therefore, they had petitioned this Yuan
for an interpretation; [4] Petitioner Gao
Shi-Da, judge of the Taichung District
Court, Taiwan, while exercising his func-
tion and duty as a judge, was in doubt
about the meaning of certain constitu-
tional provisions. Therefore, he had ad-
journed the trial proceeding sua sponte
and petitioned this Yuan to render an in-
terpretation based on the rule promulgated
by Interpretation No. 371. The Grand Jus-
tices granted review for these petitions
and consolidated them into one case. In
accordance with Article 13, Paragraph 1,
of the Constitutional Interpretation Proce-
dure Act, the Grand Justices held two oral
argument sessions in the Constitutional
Court on October 19, 1995, and Novem-
ber 2, 1995, respectively, and notified the
petitioners, and the respondent govern-
ment agency--The Ministry of Justice, to
present their cases respectively. It also
invited representative judges, legal schol-
ars and lawyers, respectively, to present
their amicus curiae briefs before the court.
This is a brief account of the background

of this case.
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The Petitioners’ arguments basically
can be summarized as follows: [1]By the
literal meaning interpretation approach, as
well as by the systematic interpretation
approach, the meaning of “judicial organ”
in Article 8, Paragraph 1, of the Constitu-
tion should be the same as the “judicial
organ” stated in Article 77 of the Constitu-
tion, which means “those governmental
organs having charge of civil, criminal,
and administrative cases, and over cases
concerning disciplinary measures against
public functionaries, and that are adminis-
tered and supervised by the Judicial Yuan
as the highest organ in the hierarchical
structure.” In view of the doctrine of the
separation of powers, and its organiza-
tional structure and function, the judicial
power is an adjudicative power. It pos-
sesses the unique characters of justice,
passiveness, impartial third party, and in-
dependence, which are contrary to the
characters of prosecutorial power, which
are public interest orientation, activeness,
party litigant status, and submissiveness.
Interpretation No. 13 of this Yuan, which
opines “The job protection for an active

prosecutor, in accordance with Article 82
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of the same law [the Constitution] and
Article 40, Paragraph 2, of the Court Or-
ganic Act, shall be the same as a judge in
every respect except provisions regarding
job transfers,” merely states that the job
protection rendered the prosecutor by the
Court Organic Act is on a par with a
judge. It cannot alter the fundamental po-
sition the prosecutor occupied in the Con-
stitution as a member of the executive
branch. [2]According to Article 8, Para-
graph 1, of the Constitution: “No person
shall be tried or punished otherwise than
by a law court in accordance with the pro-
cedure prescribed by law.” Therefore, the
“law court” designated in the Constitution
shall mean the courts empowered “to try
and punish”; and the organs having power
“to try and punish,” according to Article
77 of the Constitution, are limited to the
law court in the judicial branch only. The
prosecutors do not hold the power “to try
and punish,” hence they are not the “law
court” named in the Constitution. Since the
competent court designated in Article §,
Paragraph 2, second sentence, of the Con-
stitution means a court with the power to

issue writs directing the detainor to sur-
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render the detainee for trial [writ of ha-
beas corpus] and to try a case, it does not
include the prosecutor. It goes without
saying that the “court” designated in the
first and second sentences of the same
Article and Paragraph shall be interpreted
the same, i.e., the competent “court” in
Article 8, Paragraph 2, of the Constitution
shall mean law courts with jurisdiction to
try cases. [3]On account of the concept of
protecting the people’s right to institute
litigation, and applying “the doctrine of
equal status of the litigants,” we expound
the meaning of “procedure prescribed by
law” in Article 8, Paragraph 1, of the Con-
stitution. It is clear that the “judicial or-
gan” designated in the first sentence of the
same Article and Paragraph does not in-
clude the prosecutor’s office. Were we to
permit the state’s representative and a
party litigant, the prosecutor, to hold the
detention power, it would not be in har-
mony with “the doctrine of equal status of
the litigants.” It would also erode the strict
meaning of “procedure prescribed by
law.” Therefore, the prosecutor’s office
should be excluded from the “judicial or-

gan” to conform to the meaning of the
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Constitution. [4]In view of the legislative
history of Article 8 of the Constitution,
each version of the constitutional drafts
had allocated the detention power exclu-
sively to the law court in charge of trial.
By prescribing an unlawful arrest or de-
tention as the condition for issuing writs,
Article 1 of the Habeas Corpus Act has
imposed additional conditions not re-
quired by Article 8, Paragraph 2, of the
Constitution. Whereas, the framers of the
Constitution had intended the contrary,
even a lawful arrest or detention itself
would have been entitled to petition for
writs. Therefore, it could easily create a
misconception that the framers had as-
signed to an organ other than a court (e.g.,
the prosecutor’s office) the power to de-
termine “unlawfulness.” This is tanta-
mount to depriving the people’s right to
the writs, defying the noble intention of
the Constitution to protect physical free-
dom, and conflicting with the spirit of Ar-
ticle 8, Paragraph 2, of the Constitution.
[5]According to Article 8, first sentence of
Paragraph 1, Paragraph 2, and Paragraph
3 of the Constitution: “Physical freedom

shall be guaranteed to the people. Except
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in case of flagrante delicto as provided by
law, no person shall be arrested or de-
tained otherwise than by a judicial or a
police organ in accordance with the pro-
cedure prescribed by law... When a per-
son is arrested or detained on suspicion of
having committed a crime, the organ mak-
ing the arrest or detention shall in writing
inform the said person, and his designated
relative or friend, of the ground for his
arrest or detention, and shall, within 24
hours, turn him over to a competent court
for trial. The said person, or any other
person, may petition the competent court
that a writ be served within 24 hours on
the organ making the arrest for surrender
of said person for trial. The court shall not
reject the petition mentioned in the pre-
ceding paragraph, nor shall it order the
organ concerned to make an investigation
and report first. The organ concerned shall
not refuse to execute, or delay in execut-
ing, the writ of the court for surrender of
the said person for trial.” It can be inferred
from the abovementioned provisions that
no organ other than a court can detain a
person for more than 24 hours. Therefore,

Article 108 of the present Code of Crimi-



nal Procedure, which confers on the
prosecutor a power to detain persons and
restrict physical freedom for two months
without transferring to court for trial, is
under suspicion of violating the Constitu-

tion...and so on.

The Respondent government agency
replies as follows: [1]The definition of
judicial power should also consider its
purpose and function, not merely its form
of hierarchical structures. Therefore, in
addition to the power to try cases, judicial
power should at least also include the
power to interpret laws, the power to dis-
cipline public functionaries, and the
power to prosecute. The majority of legal
professionals and constitutional law
scholars were of the opinion that the judi-
cial organ includes the prosecutor’s office.
Interpretations Nos. 13, 325 and 384 of
this Yuan had already affirmed, either di-
rectly or indirectly, that the prosecutor’s
office is a judicial organ. Although the
prosecutor’s office is subject to the super-
vision of the Ministry of Justice now, the
Court Organic Act, in order to strengthen

the independence of the prosecutor, has
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provided that the Minister of Justice shall
only have a power of administrative su-
pervision, not a power of transactional
supervision. It cannot interfere with the
independence that a prosecutor enjoys in
prosecuting a particular case. [2]The theo-
retical basis of a five-power constitution is
different from that of a three-power con-
stitution; it replaced the ideal of checks
and balances with an emphasis on equal
respect and cooperation. Even if we de-
nied that the prosecutor is a judicial offi-
cer, hence his detention power would not
be in accord with the western standard of
democratic judiciary based on the doctrine
of separation of powers, nonetheless this
is not a constitutional issue, but a policy
consideration for the legislators to decide.
If we follow precisely the procedure pre-
scribed by law, a prosecutor should have
the power to detain an accused for inves-
tigation. [3]In view of the surrounding
background for adoption of the Constitu-
tion, of the fact that the prosecutor’s of-
fices were physically attached to the
courthouses, and of the fact that most ar-
rests were made by the police, the “court”

stated in Article 8, Paragraph 2, first sen-
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tence, of the Constitution should be re-
ferred to as a court in an expansive to in-
clude the prosecutor’s offices. Moreover,
in 1927, we established the system attach-
ing the prosecutor’s offices to the court-
houses, and this basic framework has
never been changed, notwithstanding the
fact that the Court Organic Act has been
enacted and subject to numerous amend-
ments already. Therefore, the conclusion
that the abovementioned “court” should
include the prosecutor’s office is beyond
doubt. [4]Although “punishment” is a pre-
rogative of the court, the term “trial” in-
volved herein should refer to interroga-
tions made by the prosecutor in the inves-
tigative stage. Otherwise, how could a
trial precede an indictment? Besides, the
term “investigation” herein shall refer to
“indictment”, too. [S]When reviewing the
constitutional history, the Provisional
Constitution for the Period of Political
Tutelage used the term “tribunal,” while
the Double Five Constitutional Draft and
the text of the present Constitution both
employed the term “court,” not “tribunal.”
This shows that it refers to a “court” in an

expansive definition. [6]The nature of
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Article 8, Paragraph 2, of the Constitution
is a prompt transfer provision. It was
modeled after foreign legislation. This
concept was reflected in Article 5 of “the
European Convention for the Protection
of Human Rights” and Fundamental Free-
dom effective on September 3, 1953; in
Article 9 of the United Nations’ “Interna-
tional Covenant on Civil and Political
Rights” effective on March 23, 1976; and
in Article 7 of “the Continental American
Human Rights Convention” effective in
June, 1978. They required that an arrested
criminal suspect be promptly surrendered
to “a judge or an official exercising judi-
cial power prescribed by law.” Apparently,
the abovementioned international conven-
tions and treaties have determined that the
organ accepting the surrender of a de-
tainee shall not be limited to a judge, but
that the organ issuing a writ of habeas
corpus shall be limited to a court in a re-
strictive definition. [7]The prosecutors of
this state form an investigative body
which also represents the public interest.
They do not make pursuing convictions of
defendants their sole purpose. They differ

from the prosecutors of other states in that



they possess the qualities of a pre-trial
judge. Therefore, they should not be de-
nied the detention power. [8]The “unlaw-
ful arrest and detention” in Article 1 of the
Habeas Corpus Act shall refer to situa-
tions where an organ without power of
arrest and detention makes an arrest or
detention, or where an organ with power
of arrest and detention makes an arrest or
detention exceeding the 24-hour limit. It
does not conflict with Article 8, Paragraph
2, second sentence, of the Constitution,
nor does it impose extra restrictions.
Moreover, it is not unusual that a term
sometimes may imply multiple meanings.
Therefore, the “court” referred to in the
first sentence of said Paragraph may have
a slightly different meaning than the court
of the second sentence of said Paragraph.
[9]Constitutional interpretation must be
both “reasonable” and “feasible.” Confin-
ing the meaning of “court” in Article §,
Paragraph 2, of the Constitution to a court
of a restrictive definition would mean that
the arrested criminal suspects must be
transferred to a judge within 24 hours.
This would mandate the prosecutor and

the police to share their 24 hours jointly.
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Compared with the laws of other states,
this 24-hour joint requirement apparently
is too short, neither reasonable nor feasi-

ble ...and so on.

THIS YUAN, after considering the
arguments made by the Petitioners, the
Respondent government agency, and the
amicus curiae briefs presented by the rep-
resentative judges, legal scholars and law-
yers, has written this Interpretation with

reason as follows:

The notion of “judiciary” is relative
to legislation and administration (in the
constitutional framework of this state,
relative to examination and control, too).
Conceptually, this is a legal term that con-
notes multiple meanings. Distinctions can
be made between judiciary of a substan-
tive meaning v. judiciary of a formal
meaning, and judiciary of a restrictive
definition v. judiciary of an expansive
definition. Judiciary of a substantive
meaning refers to declarations made by a
state for resolution of a controversy (i.e., a
trial), as well as any state function auxil-

iary to this trial power (i.e., judicial ad
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ministration). Judiciary of a formal mean-
ing extends further to include any state
function provided by law to the judicial
power to further its purpose -- for exam-
ple, the “notary public” by its nature is not
within the category of the judiciary, how-
ever, it was annexed to the judicial de-
partment to further its purpose. Judiciary
of a restrictive definition is the common
meaning for the judiciary. It refers to state
functions in civil and criminal trials, and
the capacity to carry out this function is
called judicial power or adjudicative
power. Because it refers to the civil and
criminal trials, it is also called trial power.
Whereas in this state, the administrative
litigation, the disciplinary measures
against public functionaries, judicial in-
terpretation, the trial for dissolution of
unconstitutional political parties and any
sort of “state functions of adjudication”
shall also be included. That is to say, any
of those state functions implicating a judi-
cial independence are within this meaning
of judiciary. Therefore, the position and
duty of the Judicial Yuan provided by
Chapter 7 of the Constitution, i. e., the Ju-
dicial Yuan shall be the highest “judicial
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organ” of the state provided by Article 77,
the judicial interpretation provided by Arti-
cle 78, and the trials for dissolution of un-
constitutional political parties provided by
Article 4, Paragraph 2, of the Amendment
of the Constitution, shall be deemed the
judiciary of a restrictive definition. As to
those state functions to further the purpose
of the judiciary of a restrictive definition
(i.e., state functions with a judicial nature),
they are included in the category of the

judiciary of an expansive definition.

A court is an organ to try cases. It has
definitions of both a restrictive and expan-
sive denotations, too. A court of a restric-
tive definition refers to a tribunal com-
posed of an individual judge or a panel of
judges to try cases, i.e., the organ exercis-
ing adjudicative power, which is the
meaning of a court in a procedural law
sense. A court of an expansive definition
refers to an organ with its personnel and
facilities set up by a state to adjudicate,
i.e., it is the meaning of a court in an or-
ganizational law sense. Hence, a court of
a restrictive definition is confined to those

possessing power to try cases (adjudica-
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tive power) while retaining independence
when exercising this restrictively defined
power. A person carrying out trial affairs
(i.e., exercising adjudicative power) in a
court thus defined is a judge. Therefore, a
member of a court of a restrictive defini-
tion is limited to judges only. Yet in a
court of an expansive definition, if a per-
son is engaged in activities not directly
related to exercising adjudicative power,
said person is not a judge and said organ
is not a court of a restrictive definition.
Therefore, in a procedural sense, a court
(a court of a restrictive definition) is
equated with a judge. Both of them refer
to a body exercising adjudicative power
and are interchangeable. Consequently, if
a statutory provision uses the term
“judge,” we must look further to see
whether it refers to matters of exercising
adjudicative power. Except in a “per-
sonal” context (e.g., legal status, job secu-
rity, and recusal of judges, etc.), the judge
is on a par with the court in most statutory
provisions. The constitutional provisions
referring to the “court” and “judge”

should be treated the same way also.
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In this state, the prosecutors are the
body of investigations. They prosecute
criminal cases and they entreat courts to
act according to law. They take charge of
the supervision for the proper execution of
judgments. In civil matters, they also play
an important role as the representatives of
public interest (See Article 60 of the Court
Organic Act, and Article 228 infra of the
Code of Criminal Procedure). Yet their
principal duty remains criminal investiga-
tion and the exercise of public charge
power. Although they may act with certain
discretion in the “litigation” (See Article
61 of the Court Organic Act), they still
have obligations to obey the orders of
their superiors (the chief prosecutor) (See
Article 63 of the Court Organic Act). This
is quite a separate matter from the out-
ward independence they enjoyed -- to be
free from interference of any other state
organ when carrying out their duties, and
the inward independence they enjoyed --
to act only according to laws in a trial.
The prosecutor’s office is a government
organ where the prosecutors carry out
their duties. Although it is physically at-
tached to the courthouse (See Article 58
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of the Court Organic Act), yet it acts inde-
pendently outside the court system and is
not subordinated to the court that exer-
cises adjudicative power. Therefore, it is
beyond doubt that it is not a court of a
restrictive definition, and that its member
prosecutors are not judges. However, the
protection of job security of a prosecutor,
except for matters of job transfer, is the
same as that of an active judge in all re-
spects. This has been declared previously
in Interpretation No. 13 of this Yuan, and
it remains operative without the need for

further elaboration here.

Article 8, Paragraph 1, of the Consti-
tution provides: “physical freedom shall
be guaranteed to the people. Except in
case of flagrante delicto as provided by
law, no person shall be arrested or de-
tained otherwise than by a judicial or a
police organ in accordance with the pro-
cedure prescribed by law. No person shall
be tried or punished otherwise than by a
law court in accordance with the proce-
dure prescribed by law...” As far as crimi-
nal procedure, one of the powers held by

the judicial branch, is concerned, the judi-
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cial proceeding to try criminal cases is a
process with the purpose of exercising the
penal power of a state. It begins with an
indictment, which resulted from investiga-
tions. When a judgment is final, execution
of punishment is necessary to realize the
content of judgment. Therefore, these
steps, viz., the process of investigation,
indictment, trial, and execution of pun-
ishment, are closely related to trial and
punishment -- they are different stages of
the process of criminal justice. In this
process, the prosecutor’s offices act on
behalf of the state to investigate, indict,
and punish. Since the duty and function of
a prosecutor’s office is to exercise its role
in criminal justice, its conduct within this
sphere of state action shall be deemed
“judiciary” in an expansive sense. The
Constitution further provides expressly:
“...no person shall be arrested or detained
otherwise than by a judicial or a police
organ in accordance with the procedure
prescribed by law...” Therefore, the judi-
cial organ contained herein, in view of its
function, shall refer to the judiciary of an
expansive definition inclusive of prosecu-

tor’s offices, not to mention that it juxta-
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poses the judicial (police) organ with the
court, and made provisions for each one,
respectively. Hence, it is clear that the
judicial organ referred to herein, not being
the judicial organ stated in Article 77 of
the Constitution, is not a court of a restric-
tive definition. Furthermore, the process
of criminal justice in its investigative
stage is conducted by the police and
prosecutor. The latter deploys and com-
mands the former. The prosecutor also
exercises the power of public charge.
Therefore, there should be no doubt that
the abovementioned constitutional provi-
sions juxtaposing the judicial and police
organ for arrest and detention procedure
shall include the prosecutor’s offices as

well.

Article 8, Paragraph 2, of the Consti-
tution provides: “When a person is ar-
rested or detained on suspicion of having
committed a crime, the organ making the
arrest or detention shall in writing inform
the said person, and his designated rela-
tive or friend, of the grounds for his arrest
or detention, and shall, within 24 hours,

turn him over to a competent court for
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trial. The said person, or any other person,
may petition the competent court that a
writ be served within 24 hours on the or-
gan making the arrest for the surrender of
the said person for trial.” This sentence,
“turn him over to a competent court for
trial,” and the sentence in the abovemen-
tioned Article 8, Paragraph 1, “No person
shall be tried or punished otherwise than
by a law court in accordance with the pro-
cedure prescribed by law,” shall both refer
to the hearings conducted by courts in
reviewing cases. Thus, those without au-
thority to adjudicate cannot do so. There-
fore, the “court” herein means a court
paneled by a judge or judges who possess
adjudicative power. It refers to a court of a
restrictive definition as provided in the
Code of Criminal Procedure. Moreover,
since the abovementioned Article 8, Para-
graph 1, first sentence, of the Constitution
juxtaposes the judicial (or police) organ
and the court, it confers on the former, in
the process of criminal justice, the power
to arrest and detain in accordance with the
procedure prescribed by law, and ex-
pressly provides that only the latter has

power to try cases. Therefore, it is beyond
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question that the “court” stated herein and
the “court” referred to in the Article 8,
Paragraph 2, first sentence, of the Consti-
tution shall mean a court paneled by a
judge or judges who possess independent

adjudicative power.

Article 8, Paragraph 2, second sen-
tence, of the Constitution provides:
“...may petition the competent ‘court’ that
a writ be served within 24 hours on the
organ making the arrest for the surrender
of the said person for trial”; the court re-
ferred to herein and the court referred to
in Paragraph 3 of the same Article: “The
‘court’ shall not reject the petition men-
tioned in the preceding paragraph, nor
shall it order the organ concerned to make
an investigation and report first. The or-
gan concerned shall not refuse to execute,
or delay in executing, the writ of the court
for the surrender of the said person for
trial”’; and the “court” stipulated in Para-
graph 4: “When a person is unlawfully
arrested or detained by any organ, he or
any other person may petition the ‘court’
for an investigation. The ‘court’ shall not

reject such a petition, and shall, within 24

J. Y. Interpretation No.392 807

RGBS ZRm B D T
ZE Uikl A=t R
J}fﬁzi}%{%‘ﬁ F ) 2R MBEMER =
rr%%g%%uﬁﬁhfﬁﬁ
%’3\@£Aﬁﬁ% A MM AR -
WA B M A Tk, 2RE
TR REIE | ~ FwA T AREZ

g
ér‘v cW:

56 =

AT A B JE TR 'JJ"R‘?’JVJ R F 0 HARARK
AiFer Tikle y B w o Tkl 1

FFIER - R =3 R S A
Bz kMER RERE, X Tk
K o IR RABR & AR B
A AR ABRBREE ZCAMA TR
XA B AREZ TAHRE
44k 1 (Writ of Habeas Corpus) ° #

2 U o A B H R 2 R A
REMZTE o REMMZ b —H

MR AR AT SR 0 B AR SR AR LB R
BBl CGEFER) AW FH o ZAR
5 v FABRAR R85 Z A RZHLE
HXMAes "k, 3k TEF, A



808 J.Y. Interpretation No.392

hours, investigate the action or the organ
concemned and deal with the matter in ac-
cordance with law,” all are limited to the
position of a court with adjudicative power
only. The “surrendering a prisoner to court
for trial” provisions in Paragraph 2, sen-
tence, and Paragraph 3 originated from the
“writ of habeas corpus” of the Anglo-
American legal tradition, and according to
this legal tradition, only a law court that
functions as a tribunal has this writ-issuing
power. It is unequivocal that a prosecutor
does not possess this writ-issuing power,
even if the petitioners and the respondent
government agency (the Ministry of Justice)
would not dispute this point. Paragraph 4 of
the same Article followed the rule pre-
scribed in Paragraph 3, and explicitly states
“investigation,” not ‘“prosecution.” Natu-
rally, this is not necessarily limited to crimi-
nal procedures only. Therefore, the “court”
stipulated in Article 8, Paragraph 2, (either
the first or second sentence), Paragraph 3,
and Paragraph 4 of the Constitution all have
the same meaning. They all refer to tribu-

nals paneled by judges.

“Arrest” means restraining one’s
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physical freedom by physical force. “De-
tention” means confining a person’s free-
dom of bodily movement and making it
impossible to escape from a certain space.
Both are types of deprivation of physical
freedom. As to the term ‘“apprehension”
provided in the Code of Criminal Proce-
dure, it refers to a measure restraining a
defendant’s (criminal suspect’s) freedom
and forcing him to appear before the au-
thority; and “taking into custody” refers to
a measure for securing smooth criminal
trial by forcefully restricting the physical
freedom of the accused (criminal suspect)
and taking him or her into custody in a
certain place (custodial ward). Therefore,
as far as deprivation of physical freedom
1s concerned, there are no differences be-
tween apprehension and arrest, nor are
there differences between taking into cus-
tody and detention. They differ only in
terms of purpose of action, method used,
and length of period. Other statutory
measures variations, such as “restrain,”
“receive,” “hold,” and “control,” do not
prevent them from being a kind of “deten-
tion,” too. They should be assessed by the

extent of their actual deprivation of physi-
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cal freedom of people, not merely judged
from words used superficially. The protec-
tion of the people’s physical freedom pro-
vided by Article 8 of the Constitution is a
fundamental right. It not only openly de-
clares the importance it places on the pro-
tection of physical freedom, but also ex-
plicitly provides for the procedures in car-
rying out this protection. By tackling the
aims and means simultaneously, it was
indeed a refined constitutional provision.
The custodial measure segregates a person
from his or her family, society, and pro-
fessional life, “detains” the person in a
custodial ward, and restrains said person’s
movement for a long period of time. This
deprivation of physical freedom will have
a tremendous impact on the person, not
only in terms of psychological effect, but
also in terms of loss of reputation and
credit standing — and a tremendous impact
on personal rights. It is a coercive meas-
ure that has maximum impact on physical
freedom. Therefore, it should be reserved

s “the last measure in preventive pro-
ceedings,” and must be administered with
extreme caution. Unless all legal require-

ments are met and there are necessities, it
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should not be invoked easily. To carry
through this idea of protection for physi-
cal freedom, the assessment of legality
and necessity of this measure should be
made by an independent tribunal in accor-
dance with the procedure prescribed by
law. Only by doing so can it be said that
the spirit of Article 8, Paragraph 2, of the
Constitution is upheld. The current provi-
sions of the Code of Criminal Procedure,
Article 101, stating that an accused may
be detained after examination if it is
deemed necessary and it is discovered that
one of the conditions specified in Article
76 exists, Article 102, Paragraph 3, apply-
ing mutatis mutandis to Article 71, Para-
graph 4, for the writ of detention issued
by a prosecutor and Article 120 providing
that after an accused has been exam-
ined...; if one of the circumstances of Ar-
ticle 114 is present, the accused may not
be detained unless it is impossible to re-
lease him on bail or to the custody of an-
other or with a limitation on his residence,
provide the prosecutors, besides the court,
with a power to take an accused (criminal
suspect) into custody. Article 105, Para-
graph 3, of the same Code states: ...such
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restraint shall be ordered by the officer in
charge of the detention house, and such
order shall be referred immediately to the
court or prosecutor concerned for ap-
proval provides the prosecutor with a
power to approve a detention order sub-
mitted by the chief officer of the detention
house. Article 121, Paragraph 1, of the
Same Code: “The cancellation of deten-
tion specified in Article 107,..., the sus-
pension of detention specified in Articles
115 and 116, and the resumption of deten-
tion specified in Article 117...shall be
made by a court ruling or by a prosecu-
tor’s order,” and Article 259, Paragraph 1:
“A detained accused who received a rul-
ing not to prosecute,..., if the circum-
stances warrant, may be ordered to remain
in custody,” these laws provide the prose-
cutor with the power to cancel, cease, re-
sume or continue detention, and the power
to implement other measures in conjunc-
tion with the power to detain an accused
(criminal suspect). These powers are in-
congruous with the spirit of the above-
mentioned Article 8, Paragraph 2, of the

Constitution.



Article 8, Paragraph 2, of the Consti-
tution provides: “When a person is ar-
rested or detained on suspicion of having
committed a crime ... The said person, or
any other person, may petition the compe-
tent court that a writ be served within 24
hours on the organ making the arrest for
the surrender of the said person for trial.”
It does not prescribe “unlawful arrest or
detention” as a condition for petitioning
the writ. Hence, regardless of whether
there was an objective fact of “unlawful”
arrest or detention, once the criminal sus-
pect is detained by an organ other than a
court he is entitled to petition the compe-
tent court for a writ. There should be no
distinctions made between “lawful” and
“unlawful” arrest. For without a hearing
by the competent court, there is no way to
predetermine the lawfulness of the arrest.
Yet Article 1 of the Habeas Corpus Act
prescribes: “When a person is arrested or
detained unlawfully by any organ other
than a court, said person, or any other per-
son, may petition to the District Court or
High Court of the arresting place for a
writ directing the detainor to surrender the

detainee to court for trial [i.e., a writ of
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habeas corpus].” It does add ‘“unlawful
arrest or detention” as a condition for peti-
tioning the writ. This provision is incom-
patible with the aforementioned constitu-
tional provision. Interpretation Yuan-je
tze No. 4034 of this Yuan, which pro-
vides: “A person lawfully arrested or de-
tained by an organ other than a court shall
not be entitled to petition a writ directing
the detainor to bring the detainee to court
for trial,” was an interpretation premised
on the constitutionality of the “unlawful
arrest or detention” requirement of Article
1 of the Habeas Corpus Act. Therefore,
said Interpretation shall be modified ac-

cordingly.

The aforementioned unconstitutional
provisions of the Code of Criminal Proce-
dure and the Habeas Corpus Act shall lose
effect within two years from the date of
promulgation of this Interpretation. More-
over, although Article 8, Paragraph 1, of
the Constitution confers power of arrest or
detention on a non-court judicial (or po-
lice) organ in accordance with procedure
prescribed by law, yet Paragraph 2 of the

same Article requires that the detainee
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must be transferred within 24 hours to a
court for determining whether continuous
detention, i.e., the detention provided by
the Code of Criminal Procedure, is justi-
fied. This is based on a policy considera-
tion for protection of the aforementioned
physical freedom. The Constitution does
not permit an organ other than a court
(composed of judges) to restrain a per-
son’s freedom of bodily movement over a
long period. Although the state has the
goal of finding out the truth in criminal
justice proceedings, it does not mean that
the state can attain this goal by whatever
means available. Even a person who is
suspected of committing a crime is enti-
tled to adequate protection of physical
freedom. However, the preservation of
national security and the social order can-
not be ignored. The reason that the Con-
stitution conferred on the non-court judi-
cial (or police) organ the power to arrest
or detain is to provide for proper prelimi-
nary investigation in order to charge
criminal offenders. The 24-hour require-
ment should be considered from the ob-
jective of feasibility to achieve this pur-

pose. Therefore, Interpretation No. 130 of
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this Yuan shall still be binding. Further-
more, according to the provision of Arti-
cle 8, Paragraph 2, first sentence, of the
Constitution, when a person is arrested or
detained on suspicion of having commit-
ted a crime, the organ conducting the ar-
rest or detention shall, within 24 hours,
turn him over to a competent court for
trial. If, within 24 hours of arrest or deten-
tion, the court, upon petition made by the
accused or by another person, ordered the
detainor to surrender the detainee, and
after a trial or hearing, is of the opinion
that no irregularity occurred in the arrest
or detention procedure, it shall return the
detainee to the arresting organ for further
investigation. Naturally, the court’s hear-
ing time ought not to count toward the 24-
hour detention time. The relevant provi-
sions in the Habeas Corpus Act shall be
modified accordingly. Other constitution-
ally permissible defenses for timeliness
shall also be exempted from the 24-hour
requirement. It is hereby pointed out as

well.

Promulgated in 1931, Article 8 of the

Provisional Constitution for the Period of
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Political Tutelage provides: “When a per-
son is arrested or detained on suspicion of
having committed a crime, the executing
or detention organ shall, within 24 hours,
turn him over to a tribunal for trial. The
said person, or any other person, may re-
quest the detainor to surrender the de-
tainee for trial within 24 hours according
to law.” The Double Five Constitutional
Draft prepared in 1936, and the text of the
current Constitution promulgated in 1947,
did not used the term “tribunal” as it ap-
peared in the Basic Law. Instead, they
used the term “court.” This was due to the
fact that, since the legal reformation
movement which occurred in the latter
part of the Ching Dynasty, in the Tribunal
Organization Law for Da Li Yuan prom-
ulgated in the 30th year of the reign of the
Emperor Kuan Shi (1906), and the Law
for Court Organization promulgated in the
Ist year of the reign of the Emperor Shuan
Tong (1909), all government organs per-
forming the functions of adjudication,
except for the Da Li Yuan, were called
“tribunal” (e.g., higher tribunal, district
tribunal). When the Republic was

founded, the organization law was, in
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principle, adopted temporarily. As time
passed and memories faded, the term “tri-
bunal” still lingered on. It cannot be said
that later adoption of the term “court” was
a calculated move to deny the court or
tribunal a restrictive connotation, and to
assume an expansive definition for the
court — that is, to include the prosecutor in
it. Even for the connotation of “court,” we
should observe and judge from its func-
tions. This has been discussed previously.
The Constitution has used the term “trial”
explicitly. That should refer to a court of a
restrictive definition, and no more. More-
over, the prosecutor’s offices were made
to be attached to courthouses. It can be
inferred from this arrangement that the
prosecutor’s office, by its nature, is not a
court. Otherwise, there would be no need
to “attach” it to another thing, not to men-
tion these two organs each have different
duties and functions. Thus, it cannot be
said that the framers of the Constitution
intended to have the prosecutor’s office
included in the “court” as provided in the
Article 8, Paragraph 2, second sentence,
of the Constitution. Moreover, when we

reviewed the constitutional history of the
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Republic, Article 5 of the 1913 ROC Con-
stitutional Draft (the Tien Tan Constitu-
tional Draft ) used the term “bench,” Arti-
cle 6 of the “Tsau Kun Constitution”
promulgated in 1923 used the term
“court,” and Article 29 of the “Tai Yuan
Basic Law Draft” prepared in 1930 used
the term “court.” Although Article 8 of the
Provisional Constitution for the Period of
Political Tutelage promulgated in 1931
used the term “tribunal,” Article 9 of the
Draft of the Constitution (Double Five
Constitutional Draft) prepared in 1936
and the Constitution promulgated in 1947
[the current Constitution] both used the
term “court.” It would appear that the
various terms used at different times —
“bench,” “court,” “tribunal” and eventu-
ally “court”-- connoted the same organ of
adjudication, i.e., the court of a restrictive
definition. There are various methods for
constitutional interpretation. Comparing
the objective theory with the subjective
theory for this case, the former interpreted
according to the normative intent reflected
objectively in the words of constitutional
articles, while the latter had to mirror the

framer’s subjective intent faithfully. Even
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so, the latter method still must abide by
the letters of the Constitution chosen ex-
plicitly by the framers. Only when the
literal meaning of the Constitution is am-
biguous can the historical materials or the
contextual information be supplemented.
The search for the framers’ original intent
is not an easy task. It involves clarifying
the relations between the drafter and the
maker (the approver), and resolving the
discrepancies among historical records
from various sources. If there is no certain
standard or criterion, the determination
may become arbitrary and unscrupulous.
Moreover, the fact that it existed in the
time of the preparation of the Constitution
was itself the normative object for the
Constitution. How could the interpretation
of the Constitution be built on this fact?
The literal meaning of Article 8 of the
Constitution is clear. The “court” it refers
to, if we take the language of the provi-
sion as a whole and give it an objective,
literal interpretation, should mean a court
composed of judges conducting trials and
having authority to examine and to pun-
ish. The result from this line of interpreta-

tion will not only be in harmony with the



spirit of the Constitution for the protection
of physical freedom, but also in congru-
ence with the system established by most
modern constitutional democratic states
for the protection of physical freedom.
After all, the word “court,” in general us-
age, commonly refers to an organ that

exercises adjudicative power.

Article 9 of the Constitution has ex-
pressly provided “Except for those in ac-
tive military service, no person shall be
subject to trial by a military tribunal.”
Thus, it cannot be said that the “judicial
organ” provided in Article 8, Paragraph 1,
of the same law is intended to exclude the
trial and punishment of a military tribunal
from it. The term “trial” does not neces-
sarily always refer to proceedings com-
menced after the indictment. The “trial”
prescribed in Article 8, Paragraph 2, is a
hearing to determine the necessity of con-
tinuous “detention” or custody of the ac-
cused. It is not a trial on substantive is-
sues. The Haftpruefung provided in Article
117 and the Muendliche Verhandlung in
Article 118 of the German Code of Crimi-

nal Procedure are similar provisions for

J. Y. Interpretation No.392 821

EixFhgeEE T ARBIRE
FAI FRREEEFEH o BRFAER
EEAMEE AR T AR
BAPEREFRMZEN ~ RH ) BT
BIEM ) RIELBRAZHRITZIS
BEFAMEECAREZ TEM &
EEELGEE T PRITILE
MG BFHEHZERLEEY ik
HAAHEFAES—B LG TH
& 4% , (Haftpruefung) » % —&+
A&z #4r T £35%E 3% | (Muendliche-
Verhandlung ) Bp 34 1% A2 3 AT ik € $647 ¥
TZRE > % ARAMEFREEANT=
&~ BT wiE s BT EARFRANE
TG Ehe o TEEXELZ - L E
RATR EE AR TEM | FIERET
A2 AR RAFZEAR TR
R OB R E RS BIEHEH



822 J.Y. Interpretation No.392

pre-indictment hearings of custody issues.
Articles 83, 84 and 85 of the Japanese
Code of Criminal Procedure, regarding
the order to show causes for reason of
detention, also are provisions for conduct
of the court. The assertions that the “trial”
provided in the aforementioned constitu-
tional provisions refers to interrogations
conducted by the prosecutor, hence the
court shall include the prosecutor’s office,

and so on, are not accurate statements.

Article 8, Paragraph 4, of the Consti-
tution provides: “When a person is unlaw-
fully arrested or detained...for an investi-
gation, the court shall not reject such a
petition, and, shall, within 24 hours, in-
vestigate...deal with the matter in accor-
dance with the law.” It uses the word “in-
vestigate” which differs from Article 52:
“the President shall not...be liable to
criminal prosecution.” The term “investi-
gation” is distinct from “prosecution.” It is
argued that, under such circumstances,
citizens may, as a right, report to or in-
form the prosecutor about the crime. Pub-
lic servants on duty, if they happen to

know a crime has been committed, have
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an obligation to report the crime, too.
Why do we need this superfluity? The
reason why the Constitution was devised
as such was but to emphasize the protec-
tion of physical freedom. It places “inves-
tigation” and “in accordance with the law”
in the same constitutional provision of
direct protection. It further provides “the
court shall not reject such a petition, and,
shall, within 24 hours, investigate...deal
with the matter in accordance with the
law.” Therefore, it left no discretion for
the court to decide whether to “investi-
gate” or not. It also mandates the court to
conduct this investigation within 24 hours,
and the court cannot use excuses allowed
by other laws to delay the action. This is
the reason why Paragraph 3 of the same
Article does not allow the court the right
to reject the petition, nor the right for a
court order to the organ concerned to in-

vestigate and report first.

What is the “court” designated in Ar-
ticle 97, Paragraph 2, of the Constitution
meant for? Whether it has the same con-
notation with Article 8 is another matter.

The Court Organic Act had no need to

J. Y. Interpretation No0.392 823

Z B RE > LRI ERE L AN =+
HRNAZ  FHAET —R2iEsbm
BE > IR ATARMEF Z AR A E 7
ERI > TRTLIFALSEREZIRA -

EFEFHLTEMGEE ZBETREX
TikBe ) RATHIAR ? & T 5E N\MEPTHL
RAHNR — b RZIGHE > 735 —F
Wik ERIELBLBRERRTE
(F) ZHELRT > 2 B KR Likp]



824 J.Y. Interpretation No.392

provide for attaching the prosecutor’s of-
fice to courthouses. The fact that the Japa-
nese legislature enacted a separate “Law
of the Courts” and “Law of the Prosecu-
tor’s Office” is illustrative. The “law
courts” in Article 82 of the Constitution:
“The organization of the Judicial Yuan
and of the law courts of various grades
shall be prescribed by law” are not neces-
sarily to be interpreted as including the
prosecutors. Interpretation No. 13 ren-
dered by this Yuan was an elaboration on
issues of protection for jobs of active
prosecutors, not on issues of whether a
prosecutor’s office can be equated with a
court. Since said Interpretation had stated
explicitly that the judge in Article 80 of
the Constitution does not include the
prosecutor, it is obvious that the prosecu-
tor is not a member of a court of a restric-
tive definition. Based on said Interpreta-
tion, and on discrepancies in the term
“court” as it appears in various laws, the
claim that the “court” in Article 8, Para-
graph 2, should include “prosecutor” is a

misstatement.

The provision “other officer author
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ised by law to exercise judicial power” in
Article 5, Paragraph 3, of the (European)
Convention for the Protection of Human
Rights and Fundamental Freedoms, effec-
tive 1953, and similar provisions in Arti-
cle 9, Paragraph 3, of the International
Convention for Citizens and their Political
Rights, effective 1967, and Article 7,
Paragraph 5, of the Continental American
Human Rights Convention, effective
1978, raised a question of whether this
officer includes the prosecutor. Or, put
another way, whether the decision on the
place a person is to be sent to after arrest
and detention is limited to that of a
“judge” only? Although it remains con-
troversial, yet the judgment rendered by
the European Human Rights Court in the
Pauwels Case (1988) indicated that, if the
law confers the authority of criminal in-
vestigation and indictment on the same
officer, even though the officer exercises
powers independently, his neutrality in
carrying out his duties should be consid-
ered highly suspect, hence, it violates the
provision “other officer authorised by law
to exercise judicial power” referred to in

Article 5, Paragraph 3, of said Conven-
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tion. (G. Pauwels Case, Judgment of May
the Protection of Human Rights and 26,
1988, COUNCIL OF EUROPE YEAR-
BOOK OF THE EUROPEAN CON-
VENTION OF HUMAN RIGHTS, 148-
150 [1988]). That is, not to confer on the
officer the right to detain people. The
prosecutor of this state is the body of
criminal investigation. It [the office] pos-
sesses the public charge power as well. In
light of the abovementioned international
conventions, it is obvious that the prose-
cutor shall not have the detention power
enumerated in the Code of Criminal Pro-
cedure. Furthermore, since Article 8,
Paragraph 2, of the Constitution has ex-
pressly conferred detention power on the
“court,” as discussed previously, and this
“court” means a court of a restrictive
definition composed of judges possessing
independent adjudicative power, also dis-
cussed previously, it is not appropriate to
invoke the provisions of “international

EE N3

treaties,” “conventions” and claims that
the court in the Article 8, Paragraph 2,
first sentence, of the Constitution shall
include “other officers authorised by law

to exercise judicial power” such as a
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prosecutor.

The provisions of Article 8 of the
Constitution regarding power of arrest,
detention, investigation and punishment
have the character of Verfassungsvorbe-
halt [of German law]. The meaning of
“court” in the first sentence of Paragraph
2 of the same Article has been discussed
previously. There is no validity for the
claim that a prosecutor may have deten-
tion power as provided in the Code of
Criminal Procedure if the procedure pre-
scribed by law were observed. Although it
is true that the prosecutor is a public inter-
est representative, that he/she has the duty
to make sure that the court applies the law
properly for a judgment, that he/she does
not pursue a guilty verdict for a defendant
as his/her sole purpose, that the office is a
judicial organ by an expansive definition,
yet these factors together do not result in a
conclusion that the Constitution has con-
ferred the detention power prescribed by
the Code of Criminal Procedure upon the
prosecutor. Article 160, Paragraph 2, of
the German Code of Criminal Procedure

provides that a prosecutor must investi-
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gate not only evidence adverse to, but also
evidence favorable to, a defendant. Yet
this requirement does not change the posi-
tion of [German] Basic Law that the
prosecutors do not have power to detain
defendants. Also, as discussed previously,
the protection rendered in the Constitution
for physical freedom is a direct protection.
Although it provides that a judicial or po-
lice organ other than a court may arrest or
detain a person in accordance with the
procedure prescribed by law, yet this de-
tention cannot go beyond a 24-hour pe-
riod. Therefore, the claim that the deten-
tion power prescribed in the Code of
Criminal Procedure is a matter of legisla-
tive discretion has no validity. Whether
1s realistic,
should be

changed to 48 hours, or even to 72 hours,

this 24-hour requirement
whether the requirement
as some other countries provide are ques-

tions for constitutional amendment.

As discussed previously, the judge
acts independently free from interference
from any other state organs. When trying
cases, each judge is independent from

others and makes a judgment according to
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law only. This differs from the prosecutor
who must observe the order and supervi-
sion from his superior (chief prosecutor)
when per forming his duties. The judge’s
trial is an act of passive nature. It adheres
to the principle that a court shall hear no
suit without the plaintift’s filing a claim. It
is contra to the prosecutor’s investigation
and indictment, which is active in nature.
Since the purpose of Article 8 of the Con-
stitution is to protect physical freedom, if
we view it from the framework of the
Constitution as a whole, this end is proba-
bly better served by letting the court com-
posed of judges determine whether or not
to detain a person. This does not involve
the issue of assessing who is objective and
impartial. Otherwise, the detention right
may be conferred on the police organ as
well. For from the standpoint of a state,
who could doubt the objectivity and im-
partiality of a police organ? Therefore, we
should not compare this matter with the
detention power enjoyed by a court
(judges) conducting trial. Although the
prosecutor of this state has certain func-
tions and duties similar to those of foreign

countries’ juged’ instruction or Unterss-
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suchungsrichter (as provided in present-
day French laws, German laws prior to
1975, and pre-war Japanese laws), how
ever, they cannot be equated with a pre-
trial judge. Germany revised its Code of
Criminal Procedure in 1975 to abolish the
pre-trial system. Even in the post-revision
code, the German prosecutors still do not
completely assume the position of pre-
trial judges to hold detention power.
Therefore, the claim that the prosecutor of
this state has the character of a pre-trial
judge, hence should hold detention power
as prescribed in the Code of Criminal

Procedure, is hardly valid.

In sum, the Constitution is not a
static concept. It evolves from the contin-
ued renewal and growth of a nation. Inter-
pretive choices for the solution of con-
temporary social problems based on the
abstract text of the Constitution cannot
ignore the adjustments needed for coping
with changing times. Although it is essen-
tial to find out the normative meaning of
the Constitution from historical records,
questions about what function a constitu-

tional provision has and what mission it
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undertakes will have to be answered by
value judgments implicit in the entire le-
gal system, and decisions will have to be
made in accordance with it. The protec-
tion of human rights is the highest princi-
ple for the cultural system of this state. It
is also a common principle observed
jointly by modern civilized societies. Citi-
zens are the normative subjects of the
Constitution. Citizens express their belief
in real life. When we interpret what citi-
zens want the Constitution to do for them,
we must look into the social value and
order reflected in this will of the people.
Physical freedom is the basis for all free-
dom. Without adequate protection of
physical freedom, it is impossible to real-
ize any other freedom. Since it must faith-
fully observe Article 8 of the Constitution,
this Yuan decided to apply the text of the
Constitution as reasoned above to carry
through its idea, so that it may possibly
attain this goal. It is hereby rendering in-
terpretation as contained in the “HOLD-

Justice Young-Mou Lin filed concurring

opinion in part.
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Justice Sen-Yen Sun filed dissenting opin- ~ FeE Bl BH S TR ETLE -
ion in part.
Justice Ho-Hsiung Wang filed dissenting

opinion in part.



