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J. Y. Interpretation No.384 (July 28, 1995) =

ISSUE: Atticles 5, 6, 7, 12, and 21 of the Gangster Prevention Act authorize
the police arbitrarily to classify a person as a gangster, to force him to
appear before the police or arrest him, to adopt a secret witness sys-
tem, and to impose a rehabilitative program upon him irrespective of
due process of law. Do the said provisions constitute an infringement
on the people's freedom and rights as guaranteed by the Constitution?

RELEVANT LAWS:

Articles 8, Paragraph 1, 16 and 23of the Constitution ( &% %
ANMEHE —28 ~ B+ B =+ =4) ; Article 96 of the
Criminal Code (7% % fu+554%) ; Articles 2, 4, 5, 6, 7,12,
16 and 21 of the Gangster Prevention Act (#: # F2RAL 5] 5
M~ Fwtk s BRME BNE BEE S B F
toE S Bt .

KEYWORDS:
physical freedom ( A% A vy ) , in accordance with the proce-
dure prescribed by law (4§ &% 2425 ) , arrest (#E44) , de-
tention (2 ) , trial (&R ) , punishment (&S] ) , secret
witness (#:EH A ) , the right to confront with the witness

(B A#E 2 HA] ) ,correction and training programs ( %
WP R 5 ) , specific deterrence (428 ) , administra-
tive litigation (47ECFFZ ) . **

* Translated by Jaw-Perng Wang.
** Contents within frame, not part of the original text, are added for reference purpose only.
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HOLDING: Article 8, Paragraph
1, of the Constitution provides that
“Physical freedom shall be guaranteed to
the people. In no case except that of fla-
grante delicto, which shall be separately
prescribed by law, shall any person be
arrested or detained other than by a judi-
cial or police organ in accordance with the
procedure prescribed by law. No person
shall be tried or punished other than by a
court in accordance with the procedure
prescribed by law. Any arrest, detention,
trial or punishment not carried out in ac-
cordance with the procedure prescribed by
law may be resisted.” The phrase “in ac-
cordance with the procedure prescribed by
law” in the above Paragraph means that
the procedure a governmental organ uses
as a basis upon which to impose any
measures restraining people’s liberty, no
matter whether their status is that of a
criminal defendant or not, must be pre-
scribed by law. The contents of the law
must be proper in substance, and comply
with the relevant conditions set up in Ar-
ticle 23 of the Constitution. Articles 6 and
7 of the Gangster Prevention Act (herein-
after the “Act”) authorize the police to
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force people to appear before the police
bureau without following any necessary
judicial procedure. The secret witness pro-
vision of Article 12 of said Act deprives of
the right of the accused to confront the
witnesses, and hampers the court’s truth-
finding function. Article 21 of said Act,
without considering the necessity of deten-
tion, allows the imposition of correction
and training programs on a prisoner, even
after he has served his criminal sentence,
and, therefore, jeopardizes his liberty. All
the above articles of said Act exceed the
extent of necessity, lack substantive pro-
priety, and are inconsistent with the es-
sence of the above Article of the Constitu-
tion. Furthermore, Article 5 of said Act,
regarding the police’s decision to consider
a person as a gangster and to issue him
admonitions, contradicts Article 16 of the
Constitution because he could only appeal
the decision to the National Police Admini-
stration, Ministry of the Interior, but has no
right to lodge administrative appeal and
institute administrative litigation. All of the
Act’s above Atrticles shall become null and
void no later than December 31, 1996 after

the promulgation of this Interpretation.

J. Y. Interpretation No.384 735



736 J.Y. Interpretation No.384

REASONING: Full protection
of physical freedom is the prerequisite
condition for people to enjoy other free-
doms and rights guaranteed by the Consti-
tution and is an important fundamental
right. Article 8 of the Constitution, there-
fore, specifically provides for the protec-
tion of physical freedom of the people. Its
Paragraph 1 provides that “Physical free-
dom shall be guaranteed to the people. In
no case except that of flagrante delicto,
which shall be separately prescribed by
law, shall any person be arrested or de-
tained other than by a judicial or police
organ in accordance with the procedure
prescribed by law. No person shall be
tried or punished other than by a court in
accordance with the procedure prescribed
by law. Any arrest, detention, trial or pun-
ishment not carried out in accordance with
the procedure prescribed by law may be
resisted. It indicates that people, no matter
whether their status is that of a criminal
defendant or not, are protected by the
above provision from any measures re-
straining physical freedom, except as oth-
erwise provided by the Constitution. Ex-

cept in the case of flagrante delicto which
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shall be separately prescribed by law, all
other procedures governing arrest, deten-
tion, or punishment shall be based on stat-
utes. Furthermore, the law passed by the
legislative body must be proper in sub-
stance and comply with the conditions set
up in Article 23 of the Constitution. This
is the way of systematic protection of
physical freedom. After the enactment of
the Constitution, the idea was included in
all existing organizational systems which
protect physical freedom in our nation,
and also in countries with the rule of law
which universally provides the endow-
ment and protection of the right to physi-
cal freedom. If it were otherwise, the pro-
tection of physical freedom would exist
only in the form of words, and the above
constitutional provisions would never be

enforced.

The above substantive due process of
law covers substantive law as well as pro-
cedural law. In substantive law, it must
comply with the principle of legality. In
procedural law, examples are as follows:
except in the case of flagrante delicto, the

arrest of a suspect shall follow necessary
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judicial process; the accused’s confession
shall be voluntary; a conviction shall be
based upon evidence; no person shall be
subject to punishment for the same of-
fence twice; the parties have the right to
confront and cross-examine their wit-
nesses; the separation of the judiciary and
prosecution; trials shall be public in prin-
ciple; and the right to appeal the lower
court’s decision. Unless in the permissible
exception that martial law is declared in
accordance with the law, or when the state
or the people are in a state of emergency,
all statutory provisions are deemed to con-
tradict the substantive due process of law
if they are inconsistent with the above
said principles. The previous form of the
current Gangster Prevention Act (herein-
after the “Act”) was enacted in the Period
of Mobilization for the Suppression of the
Communist Rebellion. Its value was in
maintaining the social order. Although the
acts enumerated in its Article 2 could be
constitutionally prohibited by statutes, the
contents of the statutes, as a matter of
course, had to comply with substantive

due process.
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Article 4 of said Act, regarding list-
ing a person as a gangster, admonishing
him and subjecting him to reformatory
measures, not only affects a person’s
reputation, but also might jeopardize his
liberty by subjecting him to correction and
training programs. It is of course an ad-
ministrative act damaging a person’s right
and interests. Article 5 of said Act pro-
vides that, if he is not satisfied with the
police decision listing him as a gangster,
he may appeal the police decision, with a
written statement of reasons, to the Na-
tional Police Administration, Ministry of
the Interior, within 10 days after he re-
ceives the notice listing him as a gangster.
However, the decision of the National
Police Administration, Ministry of the
Interior, is final in that he has no right to
appeal it to any authorities. It excludes the
application of administrative litigation,
and obviously contradicts Article 16 of
the Constitution which guarantees the
right to lodge administrative appeal and

institute administrative litigation.

Article 6 of the Act provides: “After

a person is listed as a gangster and his
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situation is considered serious, the police
bureau may subpoena him to appear with-
out any prior notice. The police may arrest
the person who was subpoenaed but failed
to appear.” Its Article 7 provides: “Within
a year after a person is listed as a gangster
and has been given such warning, the po-
lice bureau may subpoena him to appear if
he still meets any condition as prescribed
in any Subparagraph of Article 2. The
police may arrest the person who was
subpoenaed but failed to appear. For those
who have committed the offenses, the
police may arrest them without prior sub-
poenas.” Both of the above articles au-
thorize the police to arrest people without
prior notice or warrants. Although a gang-
ster might have committed criminal of-
fenses, he might sometime fail to meet the
elements of crimes. Regarding the arrest
of a person who committed a criminal
offense, the Code of Criminal Procedure
provides specific formats and procedures
for arrests with or without warrants. The
above Articles of said Act do not distin-
guish whether a person has committed an
offense, and allow the police to arrest a

person without any judicial approval or
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papers, as in the case of flagrante delicto.
They have exceeded the extent of neces-
sity, and have violated Article 8, Para-
graph 1, of the Constitution which clearly
distinguishes those who are flagrante
delicto and those who are not, and de-
mands application of different procedures

for them.

Article 12, Paragraph 1, of the Act
provides “In handling the case of gang-
sters, the police or the court shall examine
a witness separately in secret if the ac-
cuser, victims, or witnesses ask that their
names and identities remain confidential.
In any notices or minutes, their names or
identities shall be replaced by code num-
bers. Names or identities of secret wit-
nesses shall not be revealed.” Its Para-
graph 2 provides “The accused and his
retained lawyer may not request to con-
front or cross-examine secret witnesses.”
Without considering the circumstances of
the case, the Act demands that courts ex-
amine a witness separately in secret as a
secret witness, as well as preventing the
accused and his lawyer from confronting

or cross-examining secret witnesses, sim-
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ply because the accuser, victims, or wit-
nesses request that their names and identi-
ties remain confidential. It deprives of the
right of the accused to defense, hampers
the court’s truth-finding function, and
may force the accused to accept the cor-
rection and training programs without
sufficient evidence, and is, of course, not

permitted by the Constitution.

The Act’s enforcement provision in
its Article 21, regarding a person whose
act meets both the Act and other criminal
statutes, allows the imposition of correc-
tion and training programs on an accused
and jeopardizes his liberty even after he
has served his sentences for the same of-
fense, without considering the necessity of
detention. The Criminal Code already has
relevant provisions (Article 96) regarding
rehabilitative measures when a trial judge
believes it is necessary for the convicted.
The correction and training program is a
measure outside the range of the rehabili-
tative measures provided in the Criminal
Code or the Act Governing the Enforce-
ment of Rehabilitative Measures. The lib-

erty of a person on whom the correction
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and training program is imposed will be
substantially restrained, and the term of
the program may be as long as up to three
years. Under the Act, the correction and
training program shall be enforced before
any other correction announced under
other statutes. The same accused’s act
might be the basis of the correction and
training program, as well as the basis of
offenses under other criminal codes.
Based on the same fact, the police may
send the case to the prosecutorial office. It
is possible that prosecutors may issue a
non-prosecutorial disposition or courts
may render an acquittal judgment after the
investigation or trial under the ordinary
criminal procedure. However, the prose-
cutor’s decision or court’s judgment may
come after the finality of the decision of
the correction and training program and
its enforcement. Although the Act has
retrial provisions (Article 16, Paragraph 1,
Subparagraph 7, of the Act), it could
never compensate for the liberty the ac-
cused had already lost. All of the above
provisions are contrary to the historically
established principles that protect physical

freedom as well as an accused criminal’s
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interests. Even though the above provi-
sions of the Act may have the function of
preventing infringement upon the free-
doms of others or maintaining the social
order, they exceed the extent of necessity,
violate the substantive propriety, and are

not permitted under the Constitution.

Accordingly, Article 5 of the Act
contradicts Article 16 of the Constitution
which protects the people's right to lodge
administrative appeal and institute admin-
istrative litigation. Articles 6, 7, 12, and
21 conflict with Article 8, Paragraph 1, of
the Constitution which protects the peo-
ple's liberty. All the above Articles of the
Act shall become null and void no later
than December 31, 1996 after the promul-
gation of this Interpretation. During the
above period, the relevant authorities shall
thoroughly re-examine the Act in order to
balance the protection of personal rights

and the preservation of the social order.

Justice Sen-Yen Sun filed concurring
opinion.
Justice Young-Mou Lin filed concurring

opinion.
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