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J. Y. Interpretation No.378 (April 14, 1995 ) *

ISSUE:

the Constitution?
RELEVANT LAWS:

+— Ak Fw =4
KEYWORDS:

Should the decisions rendered by the Committee on the Re-
view of the Discipline of Lawyers be deemed equivalent to the

final and binding judgment of the court in light of Article 16 of

Article 16 of the Constitution ( &% % -+ 554% ) ; Articles 40,
41,43 and 52 of the Lawyer’s Act (/%@ +Hi& -~ Fm
B+ =45 .

right to bring lawsuits ( 353A 4 ) , lawyer’s discipline (4
#5% ) , final and last judgment (BE & B Fl k) . **

HOLDING: The Committee on
the Discipline of Lawyers and the Com-
mittee on the Review of the Discipline of
Lawyers, established according to Articles
41 and 43 of the Lawyer’s Act, serve as
the first trial and final appeal tribunals of
professional discipline within the organi-
zations of the High Court and Supreme

Court, and are different from the Commit-

*  Translated by Su-po Kao.
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tee on the Discipline of Accountants and
other professional disciplinary organiza-
tions which are within the organizations
of the Executive branch. The resolution of
the Committee on the Review of the Dis-
cipline of Lawyers is therefore equivalent
to the final and binding judgment of the
court which is not an administrative act or
a decision of administrative appeal and
cannot be appealed through administrative
litigation. Interpretation No. 295 of this
Yuan should thus be further supple-

mented.

REASONING: Article 16 of the
Constitution prescribes the people’s right
of instituting legal proceedings, which
means the people in accordance with legal
proceeding, have the right to request the
court to adjudicate on their respective le-
gal disputes, and such right has already
been interpreted by this Yuan (See Inter-
pretations Nos. 220 and 368). The so-
called “court” will certainly include the
adjudicating institution composed of
judges. However, some adjudicating insti-
tutions, established within the judiciary

and composed of both judges and profess-
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sionals, should be deemed to be equiva-
lent to the “court,” in the case where the
members of such institutions exercise
their authority independently from inter-
ference, and the procedural rules applied
are similar to the court proceeding. Then
the people’s right of instituting legal pro-
ceedings is not violated should their re-
spective disputes be adjudicated by such

institutions in accordance with law.

In regard to the matters of violation
of professional obligations and discipline
of the professionals, the disciplinary insti-
tutions are mostly in the form of commit-
tees composed of the members of the re-
spective professions, officials of relevant
authority, and relevant experts according
to the organic charter promulgated by the
governing authority authorized by law,
e.g., the disciplinary institutions of ac-
countants and architects. As for lawyers
whose mission is to protect human rights,
uphold social justice and to promote de-
mocracy and the rule of law (See Article 1
of the Lawyer’s Act amended and prom-
ulgated on Nov. 16, 1992), their practice

is naturally mutually supportive and
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highly related to the adjudication of the
court. Therefore, the legal rules regarding
the establishment of the disciplinary insti-
tutions are different from those regarding
other professions. According to Article 41
of the Lawyer’s Act: “The Committee on
the Discipline of Lawyers shall be com-
posed of three judges of the High Court,
one prosecutor from the prosecutor’s of-
fice in the High Court, and five lawyers;
one of the members of the above commit-
tee shall be elected Chief Commissioner.”
Article 43 of the same Act also reads:
“The Committee on the Review of the
Discipline of Lawyers shall be composed
of four justices of the Supreme Court, one
prosecutor from the prosecutor’s office in
the Supreme Court, five lawyers and two
scholars; one of the members of the above
committee shall be elected Chief Com-
missioner.” In regard to the proceeding of
disciplinary matters, Article 40 of the
same Act adopts the principle of prosecu-
tion, that is, the disciplinary procedure is
initiated by a government organ other than
the Discipline Committee or by the bar
association. Also according to the Regula-

tion on the Discipline of Lawyers, author-
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ized and promulgated pursuant to Article
52, Paragraph 2, of the same Act, the
abovementioned Committees are estab-
lished within the High Court and Supreme
Court, respectively, in the structural sense
and their members practically enjoy the
same degree of independence as other
judges of the same institutions do in the
exercise of authority. In addition, as re-
gards the rules of official withdrawal, case
allocation, evidence investigation (may
request the court to investigate), affidavit
recording, verdict and documentation,
etc., either the relevant rules of the Code
of Criminal Procedure shall also be ap-
plied or, they are similar to the procedure
of adjudication. The respective commit-
tees are the professional disciplinary tri-
bunals of the courts in terms of their char-
acteristics and are different from other
committees of professional discipline es-
tablished under the Executive branch.
Though the members of the respective
committees include lawyers and scholars
in addition to judges and prosecutors, this
is the common practice for the organiza-
tion of professional discipline and does

not affect its character as the tribunal ex-
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ercising the authority of professional dis-
cipline. The disciplined lawyer may ap-
peal the resolution of the Committee on
the Discipline of Lawyers and request for
review. The resolution of the Committee
on the Review of the Discipline of Law-
yers is the final and binding judgment of
the court in its character which is not an
administrative act or a decision of admin-
istrative appeal and cannot be appealed
through administrative litigation. Interpre-
tation No. 295 of this Yuan should thus be
further supplemented. And since the
Committee on the Discipline of Lawyers
bears the character of a professional disci-
plinary tribunal, it should be further
pointed out that its official name should
be changed to tribunal, when the relevant
laws are revised, in order that its name
accords with practice and to strengthen its

judicial character.

Justice Sen-Yen Sun filed dissenting opin-

1on.
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